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MEMORANDUM.  -ggg 


This  day  the  Honourable  John  Hulhckj  Ser-    i6th  jpni. 
jeant  at  Law,  took  his  seat  on  the  Bench  as  one 
of  the  Barons  of  this  i^ourt^  in  thB  room  of  Sir 
George  PTood^  resigned. 


TOL.  XII. 


CASES    IN    THE    BXCHfiQUBR, 

[IN  THE  EXCHEQUER  CHAMBER.] 

Coram  Abbott,  L<i  C. J.  and  Best,  C.J.  CP. 

In  Error  from  the  Court  of  Exchequer. 


€riLS9  V.  Grover  and  another. 

In  Re  Rex,  in  aid  of  Gbover  and  another,  v. 
Giles,  Esq.,  late  ^Sheriff  of  the  county  of 
iTerls. 

^eim^^of  T^^^  attempt  made  on  the  part  of  the  Plaintiff 
a^i^Tih '  ^^  error  to  bring  the  question  raised  in  the  mat- 
dcbtorofthe   tet  of  the  extent  m  aid  oi  Grover  wA  PoOard, 

King's  debtor, 

beiogboth       the  now  Defendants  in  error,  before  the  Court 

tested  and  de-  ^ 

Sheriff^*  in  the  Exchequer  Chamber,  ftir  the  purpose  of 
a  seisnre  by  obtaining  a  judgment,  in  order  that  it  might  be 
cadon,  nnder  Carried  to  the  House  of  Lords,  failed,  in  conse- 
of  the  goods     quence  of  an  objection  taken  in  limine  to  the 

and  chattels 

of  the  party,  nature  of  the  proceeding  which  had  been  re- 
recorered  a"  sortcd  to  for  that  purpose  (a).  The  result  of 
•nbjectere^  that  proceeding  was,  that  the  judgment  of  the 
■ponUie  pitH*  Court  of  Exchequer  was  necessarily  reversed. 
EanSfl^the  The  partios  interested  next  had  recourse  to  the 
toeVmTiS*^  device  of  a  feigned  issue  for  the  same  purpose ; 
toTJlfthS'^''  upon  which  the  Jury,  pro  formd,  found  for  the 
^*"f^'5J2J®j^  Defendant  in  error,  and  returned  the  principal 
e^utionifSTe  ^^^*®  ^y  ^^^  ^^  spccial  vcrdict.    Those  facts 

Crown  pfo- 

^^^'  (a)  Vide  Gik$  v.  the  King  [in  Error  from  the  Court  of 

Exchequer]^  on/e,  toI.  xi.  p.  604..  | 


kte  h^ea  already  stated  at  length  in  a  former      fgas. 

Tolame  of  these  Reports ;  being  precisely  the 

same  as  those  found  by  the  special  verdict  re- 

tsnied  by  the  Jury  in  i820,  in  the  case  of  The  J5?Lnoii. 

Kmg9  on  tlie  prosecution  of  Grover  and  Pollard 

The  substance  of  that  finding,  there  so  parti- 
4»briy  given,  was,  in  eiFect— 

That  the  Plaiatiff  in  error,  whilst  he  waa 
Sheriff  of  Hertfordshire^  had  received  for  execu- 
tioB,  21at  AMgnstf  1816,  by  delivery  to  him  on 
lleixart  of  the  Crown,  a  writ  of  extent  tested  on 
^  day,  against  Foudrinier  apd  NichollSf  who 
Aad  beoa  Ibund,  by  inquisition  under  a  writ  of 
extentp  tested  f he  S0med^y^  against  Graver  and 
PMirdf  bf»kers  (the  Jfttter  hayipg  be^n  returned 
Crown  de^orfr  upder  a  conrnissron  to  find  ddbils 
dated  the  s^me  d^\  to  be  indebted  to  .them 
{Crrwer  4n4  PoVard}^ 

That  the  Plaintiff  in  ^etrror,  ap  yiicb  Sheriff, 
had  returned  that  he  had  taken  an  inq.iisitioii 
under  the  extent  of  the  ^\9t  August^  on  the  2l8t 
of  October^  whereby  it  was  found  that  Fintdrt-^ 
wUr  and  Nichdls  wore  possesa^  of  certain 
goods  and  chattelsi  eniaiiicirated  in  the  Wv^to- 
ries  thereto  annexed,  all  of  which  were  in  his 
emtodjf  as  Sber^  0t  flm  time  ^ifiemitg  Hie  ex- 
tent,   having  beefi  tok«i  by  him  rndsfr  4hMe 

(&)  Amie,  Tol.  Tiii.  pp.  203  4*  ie^^^ 
B  3 


4  CASES   IN   THB   BXCHEQUBR, 

1823.       writs  oijiei^i  facias j  at  the  suit  of  subject  judg* 

^^^^^7^    ment  creditors,  tested  severally  on  the  3d,  8th, 

V.         andSd  of«/i«/y,  and  delivered  respectively,  the 

J^'^JJJ^^iJ^  two  first  on  the  8th,  and  the  3d  on  the  21st  of 

July ;  and  also  under  two  writs  of  extent,  one 

in  chief,  tested  22d  July^  the  other  in  aid,  dated 

27th  July. 

It  was  also  found  (in  substance)  that  the  Plain- 
tiff in  error,  after  such  return,  xiiz.  on  the  31st 
of  March,  1817,  sold  the  goods  so  taken  by  him 
for  a  sum  not  sufficient  to  satisfy  the  three  writs 
of  fieri  facias,  and  the  two  writs  of  extent,  under 
which  he  had  seized  them  before  the  teste  of  the 
writ  of  extent  of  the  21st  ofAug'usty  but  more 
than  sufficient  to  satisfy  the  said  writs  of  extent 
tested  in  July ;  and  that  he  paid  the  proceeds  of 
the  sale  in  part  satisfaction  of  the  writs  of  fieri 
facias^  and  the  writ  of  extent  (in  chief)  tested 
22d  July ;  and  that  he  did  not  pay  any  part  of 
the  proceeds  in  satisfaction  of  the  writ  of  extent 
of  21st  of  August  J  the  whole  having  been  ex- 
hausted in  the  previous  payments  already 
stated. 

The  Plaintiffs  below  having  taken  a  judgment 
by  consent,  the  Defendant  brought  the  present 
writ  of  error,  assigning  the  common  errors. 

The  facts  found  on  this  formal  proceeding 
being  precisely-  the  same  as  in  the  case  of  The 
King  V.  GileSf  the  questions  were  consequently 
the  same. 
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These  were  ai^ued  at  great  lengthy   at  the      lags. 
iouse  of  the  late  Chief  Justice ;  ^   ^TT^^***^' 

\3rlLES 

Pa/<e5o«  for  the  Sheriff,  the  Plaintiff  in  errors  ^^^H^^ 
and 


Sir  fF.  Otcen  for  the  Defendants  in  error,  the 
prosecators  of  the  extent  in  aid  tested  the  2l8t 
^(August,  1816. 

[Theqaestion,  the  arguments  on  either  side,  and 
tfae  authorities  referred  to,  were  so  entirely  the 
same  as  have  been  already  fully  reported,  that 
tbe  Reporter,  considering  the  length  to  which 

tliej  extended  on  the  former  occasion,  already 
p/mted,  and  accessible  to  every  one,  conceives 
l^t  he  is  not  only  not  required  by  duty  to  re- 
peat them  ^here,  but  that  his  true  and  proper 
course  is  to  abstain  from  so  doing,  and  merely 
to  refer  to  them.  In  truth,  he  considers  that 
the  only  utility  of  giving  so  much  of  the  case,  in 
its  present  state,  as  is  here  reported,  is,  to  shew 
the  means  by  which  this  question  has  been  at 
length  brought  to  the  present  stage  of  its  pro- 
gress to  the  House  of  Lords ;  and  to  add  to  the 
history  of  the  proceedings,  the  mode  in  which  it 
has  been,  for  the  present,  disposed  of  by  the 
Court  of  Error.] 

The  matter  having  been  adjourned  from  Term 
to  Term  for  sometime,  the  two  Chief  Justices 
not  being  able  to  arrive  at  the  same  conclusion, 
was  now  mentioned  in  the  following  manner : 


8*  cAftBs  ivf  rnp  igLC|l9j|uii, 

im.  ABkibTt,  L^d  ChitfJki^tkt,  ItaVkig  adv€tted 

to  the  difficulty  ef  the  case,  aiid  th6  long  time 
during  which  the  questions  before  them  had  now 
aiid^uioitM.  ^^^  agitated  in  the  Coillts  of  Law,  ifi  csonte* 
quence  of  the  difference  of  opinion  which  ha4 
prevailed  amongst  them ;  and  the  circumstance 
of  the  Exchequer  having  sheivn,  by  recent  de- 
terminations^ that  it  remained  unbiasiied  by  the 
opinions  of  those  Judges  of  the  Courts  of  King's 
Bench  and  of  the  Common  Pleas  who  had/  on 
two  occasions,  maintained  a  doctrine  conflicting 
.  with  that  of  the  Exchequer,  declared  that^  as 
the  Chief  Justice  and  himself  had  not  been  able 
to  concur  in  the  advice  which  they  were  required 
to  offer  to  the  Lord  Chancellor,  they  had  ulti* 
mately  determined  oh  making  that  communica* 
tion,  leaving  it  to  his  Lordship  to  pronounce  the 
judgment  of  the  Court  thereupon* 

The  Lord  ChatieeU&t,  after  stating  that  he  had 
himself,  certainly,  a  ntfong  impression  on  the 
i^ubject,  expressed  hte  opinion  to  be,  that, 
under  the  peculiar  chrcttmstance^  of  this  case, 
and  in  order  to  enable  the  parties  to  avail  them- 
Sdves  of  an  ultimate  decision  by  the  Court  of 
the  highest  resoit,  the  judgment  of  the  Conrt  of 
Exchequer  should  be  affirmed. 

Judgment  affirmed. 
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OeSBRTATlOSft 

On  the  preceding  Case. 


TO  a  former  Report  of  the  arguments  i^rged 
b;  the  membera  of  the  Court,  on  the  question^ 
nised  by  the  circumstances  of  the  case,  ar^ 
aobjoined  some  remarks^  taken  from  a  work**^ 
by  the  Editc^r,  on  the  subject-matter  of  the  dis^ 
cassion,  not  presented  at  the  bar  to  the  coAr 
aideratioii  of  the  Barons,  "which  have  beei^ 
admitted  to  be  of  use  ia  the  further  investigar 
tMn  of  the  several  points  in  dispute.  After  ft 
hpae  of  nine  years  since  those  remarks  were  writr 
tea,  during  which  interval  the  Editor  h^d  been 
actively  and  laboriously  epgaged  in  prosecuting 
research  into  the  nature,  origin,  and  reasons^ 
and  the  objects  and  practical  means  of  the 
Crown  Revenue  Law,  he  has  discovered  nothing 
on  the  rolls  of  the  proceedings  of  the  Court  to 
compel  him  to  retract  or  qualify  any  single  pro- 
position there  put  forth.  On  the  contrary, 
every  positive  position  to  be  found  there,  he  has 
subsequently  had  very  good  reason  to  consider 
correct,  from  further  inquiry,  disclosing  further 
authority,  confirmatory  of  what  is  there  stated- 
Many  of  the  statements  then  made,  which  there 
are  mere  sugge8tio9s,  might  here  be  repeated  aa 
assertions  founded  on  the  faith  of  the  Exchequer 
records;   which  prove,   in  fact,  by  precedent, 

*  Then  preparing  for  the  press^  two  Parts  of  which  have  sinc^ 
been  published. 
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18Si3.      that  what  is  there  stated  as  merely  probable 
^J^^^    from  inference  is  true. 

lions  on 

Giijss  ^^^  ^^  *^®  propositions  advanced  by  the 
v*  Editor  on  that  occasion,  and  which  embraced 
andanodMr.  two  of  the  three  questions  made  in  the  cause, 
was,  that  '*  the  Crown^s  prerogative  right  to  pro- 
ceed by  extent  J  in  the  first  instance^  against  the 
goods  and  chattels  of  its  debtors  and  their 
debtors,"  [and  it  should  have  been  added,  against 
their  lands  and  tenements,  and  to  take  their 
bodies,  by  one  and  the  same  writ,]  <<  was  not 
only  not  given,  by  the  statute  of  Hen,  8th ;  but 
that  the  proceeding  by  extent  is  not  in  any  re- 
spect abridged,  or  even  touched,  by  that  statute; 
for  that  this  extraordinary  mode  of  proceeding 
is  not  within  the  terms  or  purview  of  the  74th 
section  of  the  same  act."  • 

It  is  obvious,  from  the  general  tenor  of  the 
argument  in  support  of  the  doctrine  thns  denied, 
that  it  is  mainly  founded  on  the  authority — very 
high  authority  certainly — of  Lord  Coke  and 
Chief  Baron  Gilbert.  The  former  asserts,  in  his 
2d  Institute,  and  the  latter  in  some  sort  assents 
to  it  (though  very  doubtingly),  in  his  Treatise 
on  the-£xchequer,  that  the  form  of  the  writ  used 
for  levying  the  King's  debts  was,  after  the  sta- 
tute of  the  33d  H.  8.,  the  particular  species 
of  writ  which  he  there  transcribes;  which,  if 
there  were  such  a  process,  would  be  the  writ 
of  extent,  no  doubt.     That  important   proposi- 

•  Vide  ante,  vol.  viii,  p.  19Sf  seq.  "  Obscrvat'ons,"  Ac. 
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Am,  however,  the  learned  Chief  Bsuhon  is  far      1823. 

from  admitting ;  and  he  gives, .  at  much  length,  (^Jbserva^ 

liis  reasons  for  being  sceptical  on  the  point  ;*  tions  on 

although  he  certainly  reasons  upon  it  as   if  it      o^^'es^ 

were,  in  some  degree,  true.  «• 

Orover 
and  another. 

In  the  Treatise  by  the  Editor  of  these  Re* 
ports,  before  alluded  to,  on  the  Revenue  Law,  as 
administered  in  this  Court,  it  is  stated  and  shewn 
that  the  statute  of  33  H.  8.  did  not  give  the  King 
the  strong  process  for  levying  those  of  his  debts 
for  which  the  writ  of  extent  is  issuable  :  and 
that  it  did  not  restrain  any  right  or  power  of 
process  given  to  the  Crown  by  that  act.  It  is 
liso  stated  and  shewn,  that  both  of  the  high 
nthorities,  whose  names  are  referred  to  as 
auctioning  the  aflSrmative  of  the  question,  have 
cried  in  the  form  of  writ,  of  which  either  has 
g:iven  a  transcript,  as  being  the  writs  in  use  for 
the  particular  services  to  which  they  are  by 
them  said  to  be  applicable,  and  on  the  form  of 
which  the  dictum  now  the  subject  of  comment  is 
foonded.  First  it  is  shewn,  that  there  is  not, 
and  never  was,  in  fact,  any  such  yrnt  in  use,  or 
existence,  as  that  said  by  Lord  Coke  to  be  in 
iwe  for  levying  the  King's  debts  after  the  33  H. 
K  either  since  or  before  that  time :  atid  se- 
condly, that  the  writ  which  is  not  only  men- 
tioned, but  transcribed  at  length  by  Chief  Baron 
Gilbert^  as  the  long  writ  issued  from  the  Lord 
Treasurer's  Remembrancer's  Office,  for  the  pur- 
pose there  stated,   is  not  the  writ  which  is,  or 

*  Giib.  Treat  on  Exch.  p.  122  to  128. 
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182a      ever  vnm^   m  fact,   issued  by  Urn  Treeusurer-^ 
Remembrancer,  or  for  that  purpose*. 

The  following  extract  from  a  part  of  the  work 
referred  to  not  yet  published,  it  may  not  be 
altogether  useless  to  transcribe  here,  as  bearing 
and  another,  gtrongly  on  the  points  raised  in  this  case,  for  the 
consideration  of  those  who  shall  have  to  decide, 
and  set  at  rest,  a  question  which  has  so  long 
divided  the  legal  authorities  in  Westminster  Hall. 

In  the  14th  chapter  of  the  first  Book,  on  the 
subject  of  process  issuable  out  of  the  Revenue 
department  of  the  Exchequer,  distinguished  a$ 
the  OfBce  of  Lord  Treasurer's  Remembrancer, 
the  Author,  having  before  shewn  (from  instances 
of  such  writs  on  the  Records)  that  the^fierifaciasi 
levari JaciciSy  and  capias^  united  in  one  process, 
was  an  ordinary  writ  for  levying  the  King's 
debts  before  the  statute  of  the  33  Hen.  8.  c.  39, 
proceeds  as  follows : 

"  It  should  be  remarked  here,  as  matter  well 
worthy  notice,  that  the  long  writ,  for  levying 
such  Crown  debts  as  have  been  nichilled  by  the 
Sheriff,  on  bis  return  to  the  summons  of  the  Pipe 
and  green  wax,  issued,  whether  as  general  or 
special  process,  out  of  this  Office  of  Treasury 

*  If  this  were  matter  for  conjecture,  or  of  deduction  from 
reasoning,  so  high  i«  the  authority  of  the  names  cited  on  the 
matter  in  argument,  these  obsenrations  would  never  have  been 
written ;  but  as  the  question  is  purely  matter  of  fact,  deter- 
minable by  the  Records  themselves,  the  deference  due  to  those 
writers  must  not  be  permitted  to  check  the  free  examination  of 
these  doublrcreating  points. 
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or^  and  applying  to  flie  eammum  hm>  Revemrtt   obterra^ 
«f  the  Crown,  difers,  in  sercral  respects,  very  ^J^»  ^ 
mterially,  and  even  essentially,  frmn  the  long      Oius 
writ,  or  general  process,  issuable  out  of  the  other    ^   *'  ^ 
Re?HiQe  Office  of  the  Court — that  of  the  King's  ^^mt^^ 
(or  first)  Remembrancer — which  i^  founded  on 
statute,— the  33d  of  Hm.  8.  ch.  39.    The  utility 
of  attending  to  these  distinctions  will  be  found  to 
consist  in  this,  that  they  throw  great  light  on  the 
DOW  long  and  much  obscured  doctrine  of  the 
King's  prerogative  priority  in  the  collection  and 
enforcement  of  the  public  debts  and  duties. 
Ttiat  important  doctrine,   th^  rise  and]  progress^ 
aod  the  force  and  elSfect  of  the  Crown  process, 
v&  the  nature  and  forms  of  the  Tarions  pre- 
rogative writs,  tend  more  to  elucidate,  in  the  ab« 
lence  of  authorities  in  the  books,  than  any  of 
the  few  other  sources  of  information  still  acces* 
fiible  or  extant,  on  this  very  interesting  head  of 
Si^Usk  law. 

''A  studious  investigation  of  this  momentous 
subject  is  the  more|neccssary  at  this  day,  since, 
in  times  not  very  remote,  doubts  have  been 
raised  by  writers  of  high  authority,  and  amongst 
them  are  men  of  no  less  consideration  than 
Lord  Cake  and  Chief  Baron  Gilbert^  as  to  the 
tme  state  of  this  very  matter,^  which  both  of 
those  eininentpersons  just  named  have  treated  as 
being  of  the  utmost  importance  in  the  determina-  * 
tion  of  the  points  of  doctrine  to  which  this  inves- 
tigation belongs.  The  dicta  of  those  very  learned 
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1838;  writers  have  had  the  effect  of  betraying  modern 

Observa^'  authors  into  mistakes  calculated  further  to  mis- 

tions  on  lead  the  readers  of  subsequent  works  on  the  na- 

^^^^  ture  and  effect  of  the  Crown  process  in  general. 

v»  . 

Grovbr'        "In  page  117  ^ seq.  of  the  Treatise  on  the 

andaoother.:  Exchequer  by  Chief  Baron  Gilbert,  the  author, 
professing,  to  give  an  account  of  the  general  pro- 
cess of  this  Court— the  long  writ— commences 
and  pursues  his  statement,  as  if  he  considered 
there  were  only  one  such  writ  issuable  in  respect 
of  all  the  debts  and  duties  withheld  from  the 
Crown,  and  as  if  those  were  necessarily  inserted 
in  the  schedule  of  the  Pipe.  That  account  of  the 
process  is  introduced  by  the  following  passage : 

*  But  if  the  Sheriff  nichilled  any  particular 
item*,  such  item  is  put  into  a  schedule,  called 
Schedula  Pipes,  and  the  Schedula  Pipis  is  sent 
down  to  the  Treasurers  Remembrancer,  and  he 
makes  out  the  long  writ,  in  order  to  get  in  that 
debt;  and  upon  such  long  writ  the  Sheriff  ac-: 
counts  in  open  Court,  before  the  Baron. 

*  The  form  of  the  writ  is  such/ 

»  •*  Here  the  Chief  Baron  proceeds  to  set  out,  at 
full  length,  in  totidem  verbis,  what  he  asserts  to 
be  the  long  writ  of  which  he  has  just  been  speak- 
ing.    It  is  of  the  date  of  George  the  First  (at  that 

♦  This  reads  rather  abruptly  in  the  Chief  Baron's  Treatise, 
as  the  preceding  context  does  not  directly  lead  to  it.  For  an 
explanation  of  the  matters  of  which  the  learned  author  is  treat- 
ing in  this  part  of  his  work,  vide  Price's  Treatise  on  the  Ex- 
chequer, pp.  73. 85. 146. 
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penod,  of  course,  m  Latin)^  and  it  occupies  six       1823. 

j»ges  of  the  book.     In  this»  however,  in  truth,    ^qT^^'^^ 
that  able  writer  has,  it  must  be  asserted,  com-     tions  on 
mitted  a  very  egregious  error,  and  one  by  which   ^^q^H^ 
Leilas  involved  himself  in  a  strange  embarrass-         v. 
ment,  as  shortly  after  appears   from  his  own  undanoSer. 
pages;  where  (his  research  and  learning,  con- 
fficting,  probably,    in  his  mind,  with  the  im- 
pression made   by  this    mistake  in   fact,)   he 
states  matter  of  theory  and  principle  in  law,  with 
which  this  proposition  on  the  course  and  prac- 
tice of  the  Court,  in  respect  of  its  process;  is 
mnch  at  variance,  and  even  inconsistent     Con- 
lequently,  the  subsequent  passages  immediately 
foUowing  in  the   Chief  Baron's  Treatise^    are 
violly  irreconcileable  with  each  other,  and  with 
tbe  doctrine  which  he  would  elucidate,-  as  will 
be  presently  shewn. 

•  This  long  writ'  (the  Chief  Baron  conti- 
nues,) •  is  a  process  both  upon  the  goods,  per- 
'  SOD,  and  lands  "^  of  the  debtor,  in  order  to  get  in 
*the  money  to  answer  the  King's  debt:  the 
'  goods  were  liable  as  they  were  to  answer  the 
'  debts  of  a  common  person ;  and  the  lands  were 
'  liable  according  to  the  old  feudal  law ;  where  the 
'lord  might  enter  and  seize  in  order  to  answer 
'  the  debt/  The  learned  writer  then  proceeds  to 
describe  the  King's  right  to  seize  the  lands  and 
body  of  the  debtor,  as  incidental  to  the  promise 
of  homage  and  fealty,  in  other  words,  to  tenure 

and  service,   both  inducing,  in  the  case  of  the 

•  Rather  *'  goods,  lands,  and  person/' 
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1833.      Crown,  a  subjection  of  person  and  property  to 
Q^^^^    the  certain  demands  of  the  prerogative,  in  pre* 
tioai  OB    &rence,  and  to  the  exdusion  of  the  demainds  of 
GiLBs     ^^^  subject.    That  prerogative,  the  Chief  Baroa 
9.        asserts,  was  considered  to  be  abused  when  the 
•sdiMotfiiv.  lands  or  person  of  the  debtor  should  be  seized 
■*  where  there  were  goods  sufficient  to  answer 
^e  debt ;'  and  this  he  attributes  to  the  provi- 
sions of  Magna  Charta  (a).    '  By  this  means*  (he 
proceeds)  (ft)  '  the  abuse  of  the  prerogative  was 

*  totally  hindered,  and  they  could  not  levy  the 
<  diebts  on  the  land  or  body,  as  long  as  there 
^  were  goods  sufficient  to  answer  it.  From  hence 
^  it  came  to  be  necessary  first  to  issue  the  Sum- 
^  mons  of  the  Pipe,  and,  when  any  thing  was  ni- 
^  chilled  anthe  Skmnmans  of  the  Pipe^  the^y  andnet 

*  hefore^  the  J  issaed  the  long  writ :  and  so  the  law 
^  seems  to  have  stood  until  33  H.  8.  c.  39,  sect 
'  55,*  where  it  is  enacted,  **  that  all  and  every  suit 
**  and  suits  which  hereafter  shall  be  had  made  or 
'^  taken  of  for  or  upon  angr  debt  or  dntiee  which 
^  heretofore  hath  grown  or  be[en]  due^  or  that 
'<  hereafter  shall  grow  or  be  due  to  the  King  in 
^'  the  several  OfiSees  and  Courts  o£  his  Esechefuer^ 
«<  Duchy  of  Lancaster^  Augmottations  of  the 
**  Hevenuesof  his  Crown,  ^Surveypfs  Greaieral  sf 
^  his  Afanon,  Lands,  andTeMments ;  Master  sf 

^    ^^j/ihe  Wards  and  liveries,  and  Court  of  the  First 
<  «  fVnits  and  Tenths,r  M  in  any  of  tben^  or  by 

(a)  OiIb.l2S. 

'    *  Thw  is  made  sect  97  liy  the  ffivision  observed  in  ihe  edi* 
tion  of  the  SUtutes  printed  fiFom«ihe  ooginab  al  Ihe  Rolb. 
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''  iiisoii  or  authority  of  any  of  them*  shall  be      1893. 

''fiererally  sued  in  such  one  of  the  said  Courts 

''a&d  OjgSceSj  in  the  which  Court  mnd  Office^  or 

""  hj  reasam  of  the  which  Court  and  Office^  the 

"  same  debt  or  duty  did  first  grow  or  become  to 

"  bedae,  or  hereafter  nhall  grow  or  become  due, 

"  or  in  the  which  Office  or  Court  the  recogni- 

''  2ance  obligation  or  specialty  is  or  shall  be  or 

"remain; 

^'' And  every  such  several  suit  and  suits  diall 
"  be  made  in  every  of  the  said  several  Offices^and 
"  Coarts  under  the  several  seals  of  the  said  se- 
"  yeral  Courts  by  capias^  extendi  facias,  suipcena^ 
^Utachment  and  proclamations  of  allegiance^  if 
"need  shall  require,  or  any  of  them,  Or  other* 
"  WISE,  as  unto  the  said  several  Courts  shall  be 
*'  thought  by  their  discretions  expedient  for  the 
"  speedy  recovery  of  the  King's  debts.'' 

'  From  henceforward  they  might  iss«9e  e&piiUM, 
*lamns^  or  Jieri  ^fiadases  at  disoretidn,  to  levy 
•'  the  Kiiig*s  debts :  but  these  writs  are  never  is- 
^  sued  but  upon  affidavit  that  the  King's  debt  iB 

*  in  danger;  and  then  the  Court,  or  a  Baron  at 
'  biB  cham1>er,  permits  them  to  issue  such  writs. 
^  It  is  common  in  the  King's  feri  facias  likewise 
'  to  insert  ^capias:  instances  of  which  you  m^^y 
•see  in  the  Br'ia  Scaccariif,   421,   422,  4,^, 

•  424 ;  TVmainc's  Entries,  632.  ' 

*  Thb  ehnae  is  a  eootkiuatiom  of  seet  37,  in  Ihe  «ditba  ^f 
SlUoteB  printed  from  the  Parliamenlary  Kolls. 

t  Brown's  dompend.  adjhi.:  but  all  the  writs  there  col- 
'ficW  are  from  'flie  Offi<:e  of -King's  Remembrancer. 
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*  So  also  they  may  issue  a  Levari  Jueias  by 
^h^^^.  *  such  leave  of  the  Court ;  and  upon  all  out- 
Uons  on     <  lawries  they  only  issue  a  Levari  facias^  be- 

GiLb3      '  cause  the  lands  are  not  forfeited,  but  the  rents 
^    ^-         *  and  profits  only.     Br'ia  Sc'ii,  438,  439,  440. 

TROVER 

*  They  may  also  have  for  the  King's  debt  a 

*  writ  of  extent,  which  is  to  seize  the  lands  and 

*  tenements,  and  to  appraise  them,   and  to  take 

*  them  into  the  King's  hands  until  he  is  satisfied 

*  his  debt.     Bri'a  Sc'ii,  414,  415,  416,  417,  418, 

*  419.— Trem.  Ent.  594,  595.  637/ 

'^  Thus  far  it  should  appear  that  the  Chief 
Baron  was  himself  of  opinion  that  the  execution 
of  the  long  writ,  or  the  seizure,  by  one  and  the 
same  process,  of  goods,  lands,  and  person,  at  one 
and  the  same  time,  could  not  have  been  efifected 
without  a  violation  of  Magna  Charta,  unless  the 
debt  should  have  been  *  previously  nichilkd  on  the 
summons  of  the  Pipe,*  until  the  33d  of  Hen.  8; 
but  that^om  thenceforward  they  might  levy  the 
Kitig's  debts  by  capias^  levari,  or  JieH  facias,  at 

discretion. 

* 

"  Notwithstanding  this  deduction,  however, 
as  a  conclusion  from  the  previous  propositions, 
the  author  of  the  Treatise  immediately  after  re- 
verts to  Magna  Charta,  as  imposing  on  the  right 
of  the  Crown  to  extend  the  land,  and  take  the 
body  of  the  King's  debtor,  no  other  restraint 
•  than  that  of  previously  ascertaining—- not  by 
a  return  of  ni7  on  the  summons  of  the  Pipe,  but 
by  mere  inquisition — that  the  debtor  had  not 
,  puflicient  goods.     That  is  stated  in  expressing 


^f 
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d«iAt--diffident  doubt  certainly — of  the  dictum      1833- 

of  lord  Cake  as  to  the  period  of  time  wbenthe    utmexwrnn 

ipedeB  of  process — which  the  latter  asserts  was 

the  oBiial  process  to  the  SheriiFs  ajler  the  statute  ""guuis 

SSJST  8.  c  30.  was  made,  for  levying  the  King's    q^TL^^^ 

d^ts — ^was  actually  first  issued,  and  first  began 

to  be  used  for  that  purpose. 

''  Chief  Baron  GilberfB  words  are,  '  My  Lord 
'  Coke  says,  that ''  after  the  33  H.  8.  c.  39.  was 
*  mnde/ar  levying  of  the  King* s  debts^  the  usual 
'process  to  the  Sheriff  was,"  (&c.)* — ^instancing 
avrit  (in  Latin)  commanding  the  Sheriff  to  hold 
9Mmqnisitian  of  the  debtor's  goods  and  chattels 
bhs bailiwick,  and  to  ascertain  the  price,  all  of 
wifeh  be  is  to  seize,  to  the  value  of  the  debt» 
axui  to  cause  the  debt  to  be  satisfied  thereout : 
and  if  the  goods  and  chattels  be  insufficient  {Et 
nfcrtCj  4^.)  he  is  ordered  to  inquire  (by  inquisi- 
tion) of  the  lands  and  tenements  of  the  debtor,  in 
&c  and  of  their  yearly  value ;  and  that  all  those, 
in  whosesoever  hands  they  be,  he  cause  to  be 
extended,  and  that  he  take  them  into  the  King's 
hands  :  and  that  he  take  {capias)  the  debtor  ad 
sahsfaciendum  de  dehito  predieta. 

**0(  that  proposition  the  Chief  Baron  ex- 
presses donbt  in  the  following  words : 


^  f  My  Lord  Coke  says,  this  writ  was 
*  jjnce  the  statute ;  but  of  this  1  have  great  doabt» 
^  hecause  it  seems  so  contrived, that  an  inqnisi* 

•  2d  loftitiite,  p.  IS. 

VO&.  XII.  c 
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1823.  ^  tion  should  be  found  whether  the  debtor  had  any 

^jj^^^.  '  goods  and  chattels ;  and  if,  upon  the  inquisi- 

tioas  on  «  tion,  there  were  none  found,  then  to  extend  the 

G  iLEs  ^  ^he  land,  and  to  take  up  the  body  of  the  debtor : 

_   ^-  'So  that  it  seems  that  this  writ  might  have  been 

Ghovbr 
aaduiother*  *  used  before  the  statute  of  ^.  8.  without  any  vi- 

*  olation  of  Magna  Charta  ;*  for  if  it  were  found 

*  that  the  debtor  had  no  goods,  they  might  seize 
'  the  land  and  take  the  body  ;*  and  therefore  it 

*  This  avoiding  a  violation  of  Magna  Charta,  so  much 
spoken  of  as  being  a  consequence  of  the  seizure  of  a  Crown 
debtor's  lands,  before  his  goods  and  chattels  have  been  fint 
taken  ad  vakfUiam  to  satisfy  the  debt,  is  not,  perhaps,  the 
true  reason  why  the  course  in  practice  has  always  been  to  take 
the  goods  first.  In  fact,  before  the  statute  of  the  13th  of 
Elizabeth,  authorizing  the  sale  of  a  Crown  debtor's  lands  in 
tome  cases,  and  the  25th  of  George  the  Third,  which  has  ex- 
tended it  to  all  Crown  debtors,  the  Crown  was  more  speedily 
satisfied  out  of  personal  effects,  vendible  immediately,  than 
out  of  the  yearly  issues  of  real  property ;  consequently  it  was 
more  for  the  advantage  of  the  Crown  to  resort  to  the  goods  in 
the  first  instance. 

A  very  serious  objection  to  its  being  law,  that  a  seizure  oi 
land  whilst  a  debtor  has  goods  would  be  contrary  to  the  pro- 
visions of  the  Great  Charter,  is  to  be  found  in  this, — that  in 
•very  case  (if  it  were  so)  the  process  must  be  sent  into  eveij 
county  in  England,  to  inquire  of  the  debtor's  goods  and  chattels; 
because,  although  the  Sheriff  m^y.  find  no  goods  in  his  baili- 
wick, the  party  may  have  abundantly  sufficient  in  the  adjolo' 
ing  county,  and  yet  his  lands  must  still  be  seized. 

If,  however,  the  particular  clause  of  Magna  Charta  upon 
which  alone  this  proposition  of  law  can  be  sustained  be  cossi 
dered,  it  will  be  seen  that  there  is  another  branch  of  the  con- 
dition on  which  the  rents  and  lands  of  the  Crown  debtor  musf 
be  abstained  from,  whilst  he  have  sufficient  goods,  which  oiM 
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*  seems  to  be  a  writ  that  was  used  upon  motion      1SS3. 

'to  the  Court,  and  in  cases  of  necessity,  before    ob^^J^ 

'  the  Stat,  of  ^.  8 ;  but  «nc«  that  statute  they  may  tions  on 
'bare  a  raptor,  levari j  or  extent,  without  any  Giles 
'  SQch  inquisition  touching  the  goods.'  ^* 

and  anoUier« 

"  This  doubt  is  manifestly  somewhat  contra- 
dictory of  the  Chief  Baron's  own  former  posi- 
tion; but  the  doubt  is,  in  fact,  better  founded 
than  the  statement ;  for,  in  truth,  the  fieri  facias 
khniset  caiallis,  terris  et  tenementiSf  (including 
a  capiat  carpus  ad  satisfaciendum^)  was  ever  in 
common  use  for  levying  the  King  s  debts,  on 
sfedai  occasions  of  need,  before  and  down  to 

tbeb'me  of  the  statute,  and  after,  and  that 
rtthmt  inquisition  touching  the  goods.  Of  this 
iostaaces  have  been  already  adduced  which  suf- 
ficiently  establish  that  material  fact.*  Added  to 


sbonld  thmk  it  required  no  statute  to  proyide  for :  that  is,  the 
^  shall  not  be  seized  so  long  as  the  chattels  be  sufficient, 
^  the  ddfiar  be  ready  to  aatUfy  the  debt. 

*  See  an  instance  at  the  end  of  these  Obsenratiens,  shetHni 
^t  the  writ  for  levying  the  King's  debts  was  always,  as  it 
^  is,  a^/Sm  ei  levari  facia$  and  eapia$  eorpui. 

It  is  only  in  the  cases  of  writs  to  inquire  of  the  property  of 
Moos  and  of  deceased  Crown  debtors,  that  the  Sheriff  is  com« 
Bonded  to  take  m^fuest  of  chattels  before  he  inquire  of  the 
lands,  &c. 

There  is  no  such  process  to  be  found  as  a  writ  commanding; 
^  Sheriff  first  to  hold  an  inquisition  of  the  debtor's  goods,  a# 
a  preliminary  to  a  levy. 

c2 
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1833.      this,  there  neTer  was  usual,  on  the  other  hand, 
Obnem-    either  before  or  since  that  statute,  any  such  writ 
tionson     as  that  mentioned  by  Lord  Coifed  to  have  been 
%'i'Ss'*^  issued  for  levying  the  King's  debts  at  least  from 
«•         living  Crown  debtors,  that  is,  a  writ  directing 
tnd another.  &n  inquisition  to  inquire  what  goods,  &c.,  and 
to  take  them  ad  vakntiam^  &c. ;   and  if  {Et  $i 
forte^  &c.),  the  goods  and  chattels  should  be  in- 
sufficient to  inquire  what  lands,  &c.  and  to  seize 
them  and  the  body  of  the  debtor.    The  si /arte 
clause  has  never,  wherever  it  has  been  intro- 
duced, been  so  placed.     It  always  follows  the 
mandate  to  seize  the  landSy  if  both  goods  and 
lands  should   be  insufficient,  and  precedes  the 
command  to  take  the  body  of  the  debtor, 

''This  *  great*  doubt,  so  expressed  in  GU- 
berfs  Treatise  on  the  Exchequer,  as  to  the 
truth  of  the  dictum  of  Lord  Coke,  would,  pro- 
bably, have  been  still  more  confidently  ui^ed, 
if  the  author  had  not  been  controlled,  in  some 
degree,  by  the, influence  of  his  own  error,  in 
stating  just  before,  that  the  process  of  which  he 
haff  given  the  words  was  the  long  writ  made  out 
by  the  Treasurer's  Remembrancer  to  get  in  the 
debts  nichilled  by  the  Sheriff,  and  put  into  the 
cedula  Pip^t  sent  down  to  this  office.  The  writ 
transcribed  in  the  Treatise  expressly  vouches  at 
the  close,  amongst  the  authorities  enumerated 
in  the  teste  as  warranting  its  issue,  this  very  act 
of  Parliament  of  the  SSd  of  ^ai.  8. — an  impor- 
tant matter  as  baring  on  the  particular  point 
then  under  his  consideration;   and  a  matter 
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vliick,  sanctioned  as  it  is  by  the  positive  asser-       1823. 

tKn  of  Lord  Cokej  and  the  more  diffident,  or    5^^^^ 
jatber  dabioas  opinion  of  Chief  Baron  Gilbert^     ^^^^  <>" 
t&Qs  combined,    has  misled   many  since,    and      q^^^ 
prolonged  the  existence  of  a  notion  erroneous         «• 
in  foundation,  and  perplexing  in  effect.  and  another. 

^'The  mistake  in  the  Treatise  (and,  probably, 
tbedlitrfiMin  the  second  Institute  was  founded  * 
on  a  similar  misconception,)  is,  that  the  process 
tliereset  out — although  it  certainly  is  a  long  writ 
mMe  out  of  the  Exchequop — ^is  not  the  long 
writ  which  is,  or  ever  was,  issued  and  *  made 
MVy  the  Treasurer's  Remembrancer,  in  order 

to  jctin  the  debts  (or  particular  items  of  charge 
io^e  revenue  rolls)  nichilled  by  the  Sheriff,  and 
pot  into  the  schedule  of  the  Pipe/  sent  down  to 
^  office  that  the  debts  therein  may  be  levied 
^1  the  strbng  process.  The  author,  therefore, 
cooid  not  have  been  aware  of  the  existence  of 
^ther  and  different  process  actually  in  use  be* 
jond  time  of  memory.^  tkat  purpese.  The  writ, 
^  set  0at  in  the  Treatise  verbatim^  is  the  general 
process,  or  long  writ,  which,  after  the  statute 
^B.H.  was,  and  has  ever  since  continued  to  be, 
issued  from  the  King*s  Remembrancer's  office, 
for  levying  other  debts  arising  in  that  department 
of  the  Court  from  other  and  later  sources  of 
Public  revenue.  The  writ  so  transcribed  is  ac- 
cordingly signed  hy  the  King's  Remembrancer 
of  the  day  {Maskam) :  it  refers,  in  the  teste,  to 
^  in  the  custody  of  the  King's  [nostrt\  Re- 
^i^braucer :  and  it  vouches  (as  already  noticed) 
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1823.  this  statute  of  the  33  H.  8.  This  last  is  a  refer- 
^^j^^  ence  with  which  all  strong  process  issuable  in  the 
tioos  on  first  instance  from  that  Revenue-office  uniformly 
Gi^Es  concludes,  whilst  it  is  never  adverted  to  in  the 
V.  strong  writs  which  are  issued  by  the  second 
M4^^»Ui9r.  Remembrancer.  These  apparently  minor  dis- 
tinction^  in  point  of  form,  so  overlooked,  are 
obviously  very  important.  Both  these  long 
writs,  although,  for  the  most  part,  in  tenor 
and  substance  very  similar,  yet  differ  mate- 
rially in  some  essential  points.  They  vary 
from  each  other  in  the  collocation  of  the  several 
mandatory  clauses, — in  other  words,  in  the  order 
of  seizure  commanded  by  either ;  but  they  are 
mainly  distinguished  by  the  total  omission,  in 
the  process  issued  by  the  Treasurers  Remem- 
brancer, of  a  clause,  or  proviso,  constantly  in- 
serted in  that  which  is  issued  from  the  King's 
Remembrancer's  office,  injoining  the  Sheriff*  not 
to  sell  what  goods  and  chattels  he  may  take  until 
he  receive  further  command.  The  remarkable 
difference,  however,  between  the  two  writs,  to 
which  the  reader  s  attention  is  intended  princi- 
pally to  be  called  for  the  present,  is  that  which 
consists  in  the  origin  and  source  of,  or  warrant 
for  either  process — the  long  writ  from  the  other 
Keveuue  department  of  the  Court  (and  all  other 
strong  process  in  the  nature  ofexccutwn^  issuing 
from  that  office  in  the  first  instance,)  being 
founded  on,  or  partly,  if  not  wholly,  founded  on 
an  act  of  the  legislature, — invariably  referring 
to  and  vouching  ftoiujb,  and  this  statute  of  33^.8. 
On  the  contrary,  the  long  writ,    and  all  other 
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stnmg  and  quasi  final  process  issuable  out  of  1823. 

iMs  office  of  Treasurer's  Remembrancer — the  obslwva^ 

creatare  of  the  prerc^ative ;  an  instrument  of  t»on»  ©» 

iomiemorial  antiquity,  devised  for  levying. the  Othu 

King's  debts,  by  those  who  were  first  invested  ^   •• 

with  authority  to  exercise  the  power  of  the  mAn^fbetk 
Crpwn  in  the  exaction,  by  legal  measures,  of 
the  revenue  rights  of  the  King, .  resting  on  the 
common  law — ^refers  to  no  authority. 

^'  To  those  who  are  familiar  with  the  leading 
points  most  frequently  urged  on  either  side,  in 
questions  of  doubt  and  difficulty  in  matter  of 
tefenue  law,  litigated  and  contested  between  the 
Crown  and  the  subj  ect,  the  great  importance  which 
k,  in  such  cases,  ever  attached  to  the  position  of 
the  true  origin  (in  fact\  both  in  time  aud  title, 
of  the  Ring's  right  to  employ  the  strong  process 
as  the^rj*  proceeding  in  the  recovery  of  Crown 
debts,  is  well  known.  On  one  side  it  is  asserted 
to  have  originated  in  the  33d  year  of  the  reign 
of  Hen.  S,  and  with  the  statute  of  that  year :  on 
the  other,  it  is  suggested  that  the  right  must  be 
prerogative,  and  was  exerciseable  at  common 
law.  The  former  of  those  opinions  is  mainly 
backed  and  supported  by  the  authority  of  the 
great  names  before  adverted  to ;  the  latter  by 
reasoning  on  suggested  principles,  which  have 
not  been,  as  yet,  very  clearly  or  fully  borne 
out,  in  the  several  discussions,  by  reference 
to  precedent  or  authority,  although  recognized 
and  respected,  even  in  their  obscurity,  by  every 
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1823.      Crown  revenue  lawyer.*    To  shew  that  those 
OUemi-    eminent  persons,  whose  statements  are  the  sub- 
tii  ns  OB    jects  of  discussion  here,  have  drawn  their  con*' 
Gi^^     elusions  from  false  premises,  that  their  opinioas 
*•         are  expressly  founded  on  positions  which  are  not 
Mdwiotuer.  '™^  i^  f^^*t;  that,  in  truths  the  facts  are  even 
adverse  to  the  assumptions  on  which  they  build 
them;  and  to  produce  precedent  and  practice 
as  authority  in  support  of  these  propositions* 
will  be  doing  much  to  remove  the  difficulties 
which  have  long  surrounded  this  much  disputed 
question.    This  it  is  here  proposed  to  do ;  and  it 
is  of  the  greater  consequence,  inasmuch  as  the 
obstinate  doubt  which  has  so  long  prevailed  oa 
this  question  has  hitherto  proved  a  perverse 
impediment  to  the  true  construction,  generallyi 
of  the  valuable  act  of  Parliament  which  is  so 
materially  involved  in  it.    The  erroneous  notion 
which  has  gained  footing  would  altogether  per- 
vert the  true  reading  of  that  statute,  and  distort 
the  principle  on  which  it  is  founded,  mutilating 
its  force,  and  frustrating  its  operations,  by  a 
misapplication  of  its  provisions,  and  a  misinter^ 
pretation  of  its  enactments.  The  effect  of  such  a 
misconstruction  of  this  statute  has  long  been,  to 
prejudice  the  rights  and  remedies  of  the  CrowUt 
to  envelope  in  doubt  and  obscurity  the  subject  of 
the  nature,  origin,  and  principles  of  the  modem 
jurisdiction   of   the  Court  of   Exchequer,    to 
jsjiackle  its  means,  in  law  and  practice,  for  the 
recovery  and  security  of  the  public  revenue,  and 

*  See  9  Wms/s  Saunders,  70.  4  - 
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tokcDnunode,  by  compulsory  litigation,  delay, 
udexpence,  as  Mrell  the  revenue  proceedings 
eftiie  Crown,  as  the  civil  legal  remedies  of  pri- 
nte  creditors. 

''  Mach  of  the  importance  of  the  question  thus 
raised  consists  in  this, — ^that  it  has  always  been 
coiiiddered  most  material,  in  determining  the 
pebts  which  frequently  arise  in  this  Court  out 
of  cases  wherein  the  contest  is  between  the 
Crows  proceeding  by  extent  in  the  first  instance, 
udsabject  judgment  creditors,  who  have  sued 
OQt  execution  before  the  teste  of  the  Crown  pro^ 
ctts,  as  to  the  prior  right  of  dither  to  the  property 
tf  ike  debtor  of  both.    For  that  purpose,  it  con- 
jbotly  becomes  necessary  to  ascertain  wheUier 
h  subject-matter  of  the  public  debt  be,  or  be  not, 
within  the  terms  of  some  one  or  more  of  the  seve-% 
ral  sections  of  the  33d  of  Hen.  8 ;  and  whether 
it  be  of  such  a  nature  as  to  let  in  the  prerogative, 
or  to  exclude  it,  on  the  ground  of  the  subject's 
proceedings  having  been  so  jfar  advanced  as  to 
postpone  the  suit  of  the  Crown  to  the  execution 
of  the  subject,  giving  the  latter  a  right  to  be  first 
satisfied.    Now,  they  who  contend  that  the  right 
to  sue  out  the  strong  process  immediaU^  and  as 
"teme  process,  and  particularly  that  species  of 
it  now  called  the  writ  of  extent,  was  given  to 
the  King  by  the  stat.  33  H.8,  insist,  also,  that 
its  use  and  effect  is  restrained  by  the  very  act 
which  conferred  it.    They  urge,  that  the  Crown 
derives  the  power  to  proceed,  in  ail  its  suits,  by 
process  of  extent,  from  the  l^bih  section  of  that 


18S3. 
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1828.      statute ;    and  that,  by  the  74th  section  of  the 
^J^J^^    same  act,  that  power  so  to  proceed  is  restrained 
tions  on     and  limited,  in  all  cases  where  the  subject  ere- 
GiiJis      ditor  has  so  far  got  the  start  of  the  Crown  as  to 
v^         have  obtained  a  judgment  before  the  public  de- 
tndiMQther.  Inland  has  been  put  in  suit.     On  these  positions, 
the  opponents  in  aigument  of  the  right  of  the 
Crown  to  claim  such  priority  for  the  prerogative 
process  as  it  is  contended  belongs  to  it,  have 
made  a  stand  in  some  recent  cases — backed  by 
the  authority  of  determinations  in  the  Courts  of 
King's  JBench  and  Common  Pleas  (in  questions 
between  subjects),  against  the  power  of  the  writ 
of  extent,  as  hitherto  upheld  by  the  Court  of 
Exchequer — which  has  at  length  rendered  ne- 
cessary, to  the  final  settlement  of  that  question, 
a  solemn  decision  by  the  highest  authority ;  and 
this  it  is  shortly  about  to  receive. 

**  On  that  ultimate  determination  of  this  great 
question,  it  will  be  material  to  ascertain  whether 
the  right  to  proceed  in  the  first  instance  by  writ 
of  extent,  or  strong  process  in  general,  be  derived 
to  the  Crown  firom  statute,  or  existed  at  com- 
mon law ;  or,  if  it  be  a  common  law  proceeding, 
(which,  if  it  be  prerogative^  it  must  be,)  whether 
the  act  of  the  33d  of  Hen.  8.  has  abridged  the 
right  and  power  of  the  Crown  in  respect  of  the 
issuing  of  this  process,  or  of  the  preference  due  to 
it  when  issued  for  the  recovery  of  Crown  debts. 

**  That  the  strong  process  for  debts  due  to  the 
Crown,    or  for  duties^   and  even  in  respect  of 
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vattm  and  persons  connected  with,  or  implicated      ig28. 

msints  for  such  debts  or  duties,  was  issuable  at  ^^^T^"^^ 

common  law,  will  presently  be  shewn/  when  in-  tions  on 

stances  from  some  of  the  most  ancient  rolls  of  *t^case  of 

GiLBS 

thisCourt  will  be  cited  in  support  of  these  general         «. 

propositions,  on  the  nature  and  antiquity  of  the    *^^^^2^ 

strong  writs,  which  will  be  made  at  the  conclusion 

of  this  section  on  that  subject   That,  process,  in 

terms  and  effect  final  in  the  first  instance,  might 

be,  and  was,  constantly  and  commonly  issued 

for  the  recovery  of  mere  charges  on  the  revenue 

nfis, — in  other  words,  for  levying  the  King's 

debts, — before  and  independently  of  the  statute 

of  the  3Sd  of  Hai.  8 ; — shewing  that  writs  in  the 

nature  of  final  process  were  not  first  given  to  the 

Crown  by  the  statute  of  that  year,  is  already  proved 

by  the  instances  before  adduced  as  evidence  of 

the  power  and  authority  of  the  Exchequer  so  to 

proceed  for  the  recovery  of  Crown  debts. 

Now,  the  second  proposition  to  be  established 
18— that  such  process,  issuable  in  the  first  in- 
stance for  all  debts  or  charges  entered  as  due 
from,  or  in  anere  of  parties  charged  to  the  Crown 
on  record^  is  not  within  (he  clause  making  the 
74th  section  of  the  statute  S3  JET.  8 :  and  that  that 
clause  does  not  touch  or  apply  to  recorded  de* 
flaaads,  whether  construed  by  the  letter  of  the 
^t,  or  with  reference  to  any  plausible  or  pro^ 
bable  intent  of  the  legislature.  The  clause  itself 
^  an  isolated  section,  which  does  not  override 

*  This  refers  to  the  matter  which  concludes  the  chapter  from 
wbidi  this  extract  iaonade. 
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1823.      the  whole  of  the  statute.    It  is  applicable  solely 

^f^^^jl^    to  suits  for  uncertain  demands  of  the  Crown,  or 

tkms  OB     debts  in  fieri — ^such  as  were  recoverable  by  pro- 

***GiLEs°^  ceedings  in  the  Kitig's  Remembrancers  Office; 

V.         such  as,  to  become  duties^  or  *  debts  determined* 

aacUno^er.  required  to  be  *  adjusted   and  ascertained'  by 

suit;  when,    changing    their    character,    they 

would  then  be  transmissible  to  the  Pipe,  where 

they  would  become  matter  of  record,  and  be 

chargeable  on '  the  Sheriffs  of  the  counties  where 

'  the  party  defendant  is  conversant,  or  where 

<  it  may  be  best  and  safest  executed  for  the 

-King.Xa) 

'  ^  The  true  distinction,  and  it  is  one  which 
may  reconcile  the  difference  between  Lord  Coke 
and  the  Chief  Baron  Gilbert,  appears  to  be  this : 
The  Crown  had  ever  a  common  law  or  preroga- 
tive right  to  levy  the  certain  revenue,  or  deter- 
mined debts  and  charges  on  record  (or  duties), 
by  whatever  means  they  were  brought  in  charge, 
by  process,  if  necessary,  against  the  goods  and 
lands,  and  body  of  the  debtor,  by  one  and  tie 
samewrit^  and  that  without  suit\  because  these 
were  already  of  record.  That  right,  however, 
was,  till  the  33d  of  JET.  8,  confined  to  such  debts 
so  actually  in  charge— 4o  such  debita  (in  the 
words  of  Lord  CoJU) — as  were  '  duties  or  things 

*  due,  as  rents,  fines,  issues,  and  amerciaments, 
'  and  other  things  to  t/ie  King  received,  or  levied  by 

*  the  Sheriff  {b) ;'  or,  as  described  by  Chief  Baron 

(a)  Gilb.  106.  (h)  2d  lust  198.  BrowD,4. 
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G^,  '  homage,  fealty,  or  relief,  estreats,  is-      1823. 

'acs,  fines,  and  amerciaments,   or  any  other  q^J^^^ 

'tiuDg  reserved  to  the  King  in  the  said  originals,     tions  on 

^imMiable  by  distress  (a):    And  for  the  levying  %^*^'^^''^ 

ofallnrcA  duties  the  process  was  issuable  only         v- 

Orovbr 
from  tkis  office  by  the  second  Remembrancer,  and  Mother. 

The  statute-  of  Hen.  8.  operated  to  extend  the 

strong  process  of  **  receipt  by  the  Sheriff,'*  and 

"demand  by  distress,''  to  such  of  the  King's  debts 

alsoasshould  thereafter  grovr  or  be  due  to  the  King 

in  the  other  office  of  his  Exchequer^ — that  of  his 

Majesty's  Remembrancer.     From  theneefanvard 

bonds  and  obligations  to  the  Crown,  vrhich  be- 

\m  that  statute  were  merely  demands  in  Jieri^ 

M  being  matter  of  record,  became  debts  ^immi 

of  record,    or  duties;    their  delivery  into  the 

King's   Remembrancer's  Office  being  thereby 

made  equivalent  to  an  enrolment  for  the  pur* 

poses  of  suit  by  final  process  in  the  first  instance.^ 

(•)  Gab.  106^— Price't  Treatise  on  the  Excheq.  pp.  16.  fi^* 

*  There  were,  also,  even  on  the  TVeontrer'f  Remembrancer's 
lide  of  the  Court,  during  the  existence  of  the  old  common  law 
Ttreiiiie  of  the  Crown,  m  the  reign  of  King  Heniy  the  Sik, 
naaj  demands  on  the  part  of  the  King  requiring  to  be  first  ie* 
tenftined  by  suit,  which  would  not  have  been  the  subject  of  • 
Foceedmg  by  extent,  as  for  instance,  in  Pewrwyeki^B  case  (a), 
where  the  subject-matter  of  suit  was  the  body  of  the  heiress 
of  the  King's  tenant  in  capite,  (to  whose  marriage  the  King 
claimed  to  be  entitled,)  the  title-deeds  of  the  manor,  and  the 
▼sloe  of  the  intermediate  custody  of  the  lands' in  the  interval* 
h  that  case,  the  inqumtion  had  not  found  the  value  of  such 
custody,  or  the  amount  of  ddd  due  to  the  King,  but  merely 

{ay  If^  (in  the  same  chapter). 
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1828.      Such  bonds  becoming,  on  the  day  of  payment, 

Observa-    ^^^^  *  growing  or  being  due  in  that  office;* 

thiTcLrof  ^®^»^q^^»'ly»  t^^  obligors,  if  they  should  fail  in 

Giles      payment,  became  liable  to  process  of  extent,  if 

OroVkr    ^^^  should  be,  in  the  discretion  of  the  Barons. 

luidaootuer.  So,  also,  all  Other  debts  growing  dmeiny  ox  by  tea- 

son  or  means  of  the  King's  Remembrancers  Of- 


the  death  of  the  tenant  and  the  nature  of  his  tenure,  the  exist- 
ence of  a  daughter  and  that  she  was  heiress,  and  the  custody 
of  her  person  and  the  lands  by  the  Defendant :  yet,  notwith- 
standing the  nucertainty  of  the  value  of  such  a  demaad,  the 
Conrt  issued  an  extent  against  his  goods,  lands,  and  body»  on 
the  application  of  his  manucaptors,  in  the  reign  o(  Edward  the 
First,  on  suggestion  of  danger,  from  the  fact  of  his  being  about 
to  alienate  his  lands. 

Such,  too,  are  the  various  demands  of  the  Crown  (whether  pro- 
HMBcnted  by  dtttringas,  vetUrefucimt,  eapioM^  or  stronger  process,) 
OB  parties  against  whom  charges  were  made  by  accountants  in 
passing  their  accounts;  as  where  the  accounting  officer,  an- 
swering in  respect  of  matters  for  which  he  was  accountable, 
stTfted,  in  his  own  exoneration,  that  the  subject-matter  of 
charge  was  detained  from  him  by  another,  either  by  wrong,  or 
by  colour  of  right.  That  answer  being  taken,  and  entered  on 
the  Roll,  became  there  a  charge  enrolled  against  the  person 
named,  and  subjected  him  to  Exchequer  process,  either  for 
the  thing  detained  or  the  value,  as  for  a  debt  due  to  the 
Crown,  or  for  the  render  of  an  account  thereof,  as  a  casual 
accountant  to  the  King. 

Such,  also,  were  the  sums  frequently  demanded  from  par- 
ties, as  the  value  or  price  of  goods  and  chattels  which  were 
charged  to  have  belonged  to  a  Crown  debtor  on  the  day  on 
which  he  died,  or  to  a  felon  on  the  day  of  his  conviction,  and 
to  have  come,  since  the  death  of  the  Crown  debtor,  ff>  the 
hands  of  the  party — ad  mofucf  devenervMt. 
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fi(%-iQ  Other  words,  recorded  there  as  Crown  1823. 

idie$f  whether  by  inquisition  returned  thither,  or  )^^^^^^ 

bj  any  other  means  becoming  of  record  there,  tiooB  on 

thenceforward  be  sued  for,  or  rather  le-  Viles^ 


vied,  by  the  prerogative  process;   Still,  however,         «• 
tbere  would  be  many  debts  or  demands  for  which  and  another. 
the  Crown  might  aud  must  sue  in  that  office^ 
which  would  not  constitute  a  debt  in  any  office 
(as  growing,  or  arising,  or  becoming  to  be  due  . 
therein,)  until  recovered,  or  in  some  other  way 
recorded  there  as  a  charge  against  the  party, 
or  a  duty  accruing  to  the  Crown  *  by  reason  or 
aathority  of  the  office.'    Such  would  be  all  in^ 
formations,  in  the  nature  of  the  various  civil  ac- 
tions, for  imposts  or  taxes  withheld,  of  uncertain 
amount,  or  for  penalties  and  trespasses,  torts, 
and  the  many  subject-matters  of  demand  sound- 
ing in  damages.    1  hese  are  the  debts,  or  rather 
the  objects  of  suit  at  law,  to  which  the  74th  sec« 
tion  of  the  33d  H.  8.  may  be  properly,  reason- 
ably, and  consistently  applied,  and  these  alone. 
That  section  being  thus  limited  to  the  express 
words  of  the  statute, '  suits  commenced  or  taken, 
or  process  awarded  for  the  recovery  of  any  of 
the  King's  debts^ —  not  *  growing  due  in  any  of 
the  said  offices  or  Courts,"  and  omitting  the 
words  *  or  duties^'  but  debts  in  their  ordinary 
sense,  as  distinguished  from  those — the  main 
difficulties  to  which  the  proviso  at  the  close  of 
it  has  given  rise  are  at  once  obviated,  many  dis- 
crepancies are  reconciled,  and  the  object  and 
meaning  of  the  act  explained  and  sustained.    So 
constrded,  the  provision  in  this  section  of  thesta* 
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1823.      tute  must  be  taken  to  apply  to  suits  wbtch  may 

^T^jp*^    be  taken  by  the  Crown  for  recovering*  demands^ 

tions  on     or  estMishing  debts  demanded  by  process,  and 

*  Gh!m     *®  ^^°^^*  *^®  prerogative  preference  in  execation, 

•.         only  to  cases  where  the  subject  is  merely  suable 

Mdano^er.  ^V  ^^^  Grown  for  such  uncertain  demands ;  and 

that  it  is  in  those  cases  only  that  it  has  required 

that,  to  preserve  the  Crown's  priority,  the  suit 

must  have  been  commenced,  or  process  awarded, 

before  the  subject  shall  have  so  far  proceeded  as 

to  have  obtained  judgment.    So  applied,  the 

provision  does  not  extend  to  postpone  the  Crown 

in  any  case  where  a  writ  of  extent  may  be  issued ; 

that  is,  in  cases  wherein  a  debt  has  already 

arisen  or  become  due  (in  other  words,  a  charge  is 

made  and  recorded),  in  either  of  the  offices  of 

the  Exchequer,  or  the  other  Courts  m^itioned 

in  the  statute,  or  by  reason  or  authority  of  the 

same*    Now,  a  simple  contract  debt  due  to  the 

Crown,  and  so  found  by  inquisition  issued  under 

• 

*  In  lh«  language  of  Ezchaqaer  law,  (he  word  recovery^ 
as  'applied  to  Crown  demandt,  does  not  mean,  as  in  common 
parlance,  obtaining  iaHBfadum  by  payment  compelled  hj 
course  of  law,  but  the  establishment  of  a  claim  to  charge  the 
party  on  record  with  a  debt,  on  the  perfecting,  by  adjudication 
of  the  Court,  an  inchoate  right  Thus,  every  condemnation  of 
goods  (&c.)  seized  by  die  o£5eers  of  the  rerenue, — ^in  other 
words,  every  judgment  of  forfeiture,  is  called  a  recovery  by  the 
Crown.  Hence  arises  another  obvious  ground  of  disdnctton 
between  the  two  sections  and  the  object  and  meaning  of  each. 
The  65th  section,  applying  to  suits  And,  nutde,  cr  taka^  of, 
FOR,  OR  UPON  anf  debt  or  duties  due  intKeoffieej  &c.; 
the  74th  section  to  suits  CMtmenoedf  or  taken  for  the  reeovtrg 
of  my  of  the  King*s  debu  against  my  Dbfbndant. 
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writ  or  commission,  issued  out  of  and  retwmed     .lfi28« 
xiiocmy  suehoffictj  undoubtedly  is  such  a  debt,    ^tT"'"'"'^ 
arising  and  becoming  due  tbereiui  and  by  reason     tions  on 
or  authority  thereqf,  and  is  therefore  within  the  ^^qJJJj*'^ 
express  words  of  the  fi5th  section  of  the  statute,         v. 
recoverable  by  extent,  if  need  bc^  in  the.dis-  ^^1^^^^ 
cretion  of  the  Barons.      This  is   mwh    borne 
oat  by  the  reference  in  all  the  strong,  process 
issuable  by  virtue  of  this  statute,  to  the  species 
of  debt  M  since  that  act  recoverable^'  our  debts 
of  tkis  nature.* 

'^  *  This  may  be  made  more  apparent  by  a  brief, 
but  general  review  of  the  several  clauses  of  the 
33d  H.  8,  ch.  39,  with  referaM^e.  to  this  very  im- 
portant question,  still  sub  judtce,  after  several 
years'  agitation  in  the  seveml  Law  Courts  at 
Westminster;  and  which  has  been,  in  a  recent 
case,  brought  again  under  consideration  of  the 
Coxkit  of  Exchequer, — a  case  in  great  measure 
depending  on  the  true  construction  of  that  act  of 
parliament. 

"  The  case  of  The  King  v.  Giles  (a),  as  is  well 
known  to  every  one  conversant  with  Crown  re- 
venue law,  was  one  which  required  from  the 
Court  another  decision,  corroborating  or  over- 
ruling former  determinations  of  theExchequOTon 
the  same  points  in  various  other  instances,  parti- 

(a)  8  Pric9,  298« 

^  What  follows  ia,  in  the  original,  a  note  to  that  part  pf  the 
text  which  is  tianscribed  in  the  preceding  abfltract. 

▼OL.  XIII.  D 
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1828.      cularly  in  the  leading  case  of  The  King  v.  Wdk 

"^^^^^^    and  AUnutt  (a),  in  which  the  Court  of  Exchequer, 

tioBs  on     as  it  has  done  in  all  those  wherein  the  same  points 

6iSa^  have  come  before  them,  adhered  to  their  original 
»•  and  uniform  judgment  in  favour  of  the  arguments 
imjjmotii^.  ui^ed  on  the  part  of  the  Crown,  notwithstanding 
the  Courts  of  King's  Bench  and  Common  Pleas 
had  each  determined^  the  same  questions  in  di- 
rect opposition  to  the  opinions  of  the  Barons. 
The  difficulty  raised  in  all  such  cases  has  been, 
whether  a  writ  of  extent,  issued  and  bearing 
teste,  and  delivered  to  the  Sheriff  after  a  seizure 
by  him  of  the  goods  of  the  Crowa  debtor,  under 
^vfntoi  Jleri  fojciasj  at  the  suit  of  a  judgment 
creditor,  but  before  he  had  sold  the  goods,  should 
be  so  preferred  to  the  execution  of  the  subject, 
thus  fer  executed,  as  to  give  the  Crown  a  right 
to  be  irst  satisfied  its  debt  out  of  the  proceeds 
of  the  levy  under  the  subject's  execution,  before 
the  subject  would  be  entitled  to  be  paid  there- 
out any  part  of  his  demand  recovered  under 
the  judgment  obtained  by  him  before  any  step 
had  been  taken  on  the  part  of  the  Crown. 

**  This  is  a  question  involving  points  which  it 
would  be  reproachful  to  the  state  of  the  law  if 
there  were  no  means  of  determining ;  for  it  is 
manifestly  greatly  injurious,  both  to  the  public 
revenue  and  to  the  private  claims  of  subject  cre- 
ditors on  insolvent  Crown  debtors.  In  the  case 
here  referred  to,  and  which  is  now  in  progress  to 

•   (d)  16.  East,  278. 
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tbe  Hoase  of  Lords,  the  effect  has  been,  not      18:23. 
oaljr  to  keep  in  suspense  the  satisfaction  of  pri-    qijs^?^^ 
nte  and  public  demands,    but   to  plunge  the     tions  on 
Crown  and  the  subject  Plaintiffs  in  tedious  and      Gilks^ 
expensive  litigation  during  many  years ;  whilst  ^' 

the  question  is  so  short  and  simple,  that  a  sta-  and  another. 
tote  ofa  dozen  lines  would  destroy  all  the  doubt 
and  difficulty  ofa  case  certainly  of  very  sufficient 
importance  and  interest  to  require  the  interfe- 
rence of  the  Legislature,  if  that  should  be  neces- 
sary, to  remove  or  solve  a  problem  supposed  to 
be  created  by  the  alleged  restrictive  operation 
of  tbe  statute  of  tlie  33d  of  II.  8,  on  the  King's 
prerogative^  right  of  priority  in  .exacting  the 
pobhc  demands. 

"  it  appears  from  that  case,  and  the  others  in 
vhich  the  difficulty  has  arisen,  that  its  solution 
las  been  considered  mainly  to  depend  on  the 
deteraunation  of  two  previous  questions;  first, 
whether  the  seizure  under  the  fieri  facias  works 
uiactual  transfer  of  property  in  the  goods  taken; 
utd,  secondly,  whether,  if  the  Crown  has  a  right 
to  proceed  at  all  by  immediate  extent  in  such  a 
oae,  where  the  subject  has  procured  his  right,  to 
execution  under  his  judgment  to  be  so  far  exe.- 
cnted,  the  preference  claimed  by  the  Crown,  as 
its  common'  law  prerogative,  is  not  altogether 
postponed,  by  virtue  of  a  clause  in  the  act  of 
Parliament-^the    7th    section — said    to     have 

abridged  that  prerogative,  if  it  ever  existed. 

"The  propositions  on  those  points  which  have 
D  2 
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1823.  been  constantly  pressed  in  ai^atnent  against  the 

ObTerva^  Crown,  and  against  the  doctrine  of  the  Court  of 

tioM  on  Exchequer,  are,   first,   that,  on  the  seizure  by 

ViLM^  the  Sheriff,  all  property  in  the  goods  taken  is 

V-  immediately  divested,  and  transferred  from  the 

GROVBR        _    ,  ^  11  1  1  .         i. 

andaaother.  debtor;  and,  secondly,  that  as  the  writ  of  extent, 
as  now  employed,  vr^s^rst given  to  the  Crown  by 
the  55th  section  of  the  33d  of  Hen.  8,  so  the  right 
to  resort  to  it  is  restrained  by  the  74th  section 
of  the  same  statute,  in  all  cases  wherein  *  the 
King^s  suit  be  not  taken  or  commenced,  or  pro- 
cess be  not  awarded  for  the  King  before^t^g'men; 
have  been  obtained  by  the  subject  creditor  (a). 
R  appears,  however,  to  have  been  tacitly  ad- 
mitted throughout,  in  each  several  argument 
on  this  last  proposition,  that  that  section  is  not 
to  be  construed  literally ;  for  it  has  on  no  occa- 
sion been  urged,  and  certainly  not  insisted  on  in 
any  discussion  of  the  question,  that  the  mere 
obtaining  qfjudgment  by  the  subject  would  have 
ousted  or  postponed  the  Crown  in  this,  and 
the  other  cases  of  the  same  kind.  Such  a 
construction,  it  is  obvious  (as  has  been  con- 
tended), would  not  only  abridge,  or  restrain, 
what  has  been  said  to  be  the  right  of  the  Crown 
to  preference  in  execution,  whether  it  be  founded 
on  the  prerogative,  or  be  given  by  statute ;  but 
it  would  even  operate  to  transfer  it  to,  or  confer 
it  on  the  subject  creditor,  in  many  cases,  as 
against  and  in  prejudice  of  the  Crown.  That 
consideration,    and  the  further  difficulty  sug- 

(a)  Rex  V.  Gilet,  8  Price,  309.  313.  340. 
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d,  that— as  it  was  admitted  by  the  very  1823. 

reasoning  on  which  such  reading  of  the  statute  obsemt- 

iras  founded,  that  the  act  obviously  meant  to  tions  on 

giTe  the  Crown  what  it  had  not  before,  and  gileb 

merely  to  impose  a  countervailing  restriction  on  ^^ 

the  new  power  so  conferred — it  could  not  be  imd another, 
taken  to  control,  limit,  or  affect  the  prerogative 
rigbt  of  priority  which  the  King  possessed  inde^ 
peodently  of  the  statute. 

''These  difficulties  have  very  much  exercised 
ingenuity  in  argument,  and  excited  industry  in 
i^&esLTch.  The  result  has  been,  that  the  two 
other  Law  Courts  have  differed  in  opinion  from 
tbatof  the  Ex  chequer,  and  pronounced  j  udgmenta 
incompatible  with  the  doctrine  still  acknowledged 
in  this — the  King's  Court  of  Revenue.    There 

I  we,  therefore,  rights  of  property  left  undefined 
by  law,  which  must  remain  so  till  the  principal 

I  questions  raised  in  the  case  of  The  King  v.  Giles 
thai]  be  finally  determined  and  disposed  of« 
Such  a  construction,  consequently,  of  the  sta- 
tute of  the  33d  H.  6.  read  with  reference  to  the 
existing  law  and  practice  of  the  Court  at  that 
%i  as  may  obviate  some  of  the  difficulties 
vhich  have  caused  much  of  the  doubt  thrown  on 
tlie  points  in  that  long  disputed  case,  and  supply 
tlie  deficiencies  of  the  imperfect  information 
horded  by  most  of  the  books  on  the  origin,  na- 
tare,  and  effect  of  the  Crown  process,  would  do 
^Qch  towards  a  final  disposal  of  these  ques« 
tions. 
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1823«  *'  For  the  purpose  of  effecting  this,  the  general 

^TT"^'^^'  objects  of  the  statute  33  H.8.  should  be  made 

tions  on  the  first  subject  of  attentive  consideration.    Se- 

^hhBs^  condly,  the  striking  distinctions  which  prevail  in 

V*  the  several  subject-matters  of  its  various  enact- 
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and  another,  ™^^^^  and  provisions,  must  be  particularly  no- 
ticed :  and  lastly,  the  effect  arid  opei^ation  in- 
tended to  be  the  result  of  each  of  the  different 
clauses  of  the  act,  with  reference  to  the  imme- 
diate and  separate  subjects  and  objects  of  either, 
should  be  carefully  studied. 

'*  The  general  objects  of  the  statute  were 
three  :  first,  to  give  the  then  newly  constituted 
Courts  the  ancient  authority  and  means  of  pro- 
ceeding or  process  of  such  as  were  already  esta- 
blished,-^as  the  Exchequer  and  Duchy  of  Lan- 
caster :  secondly,  to  render  unrecorded  subject- 
matters  of  revenue  demand  amenable  to  the  old 
prerogative  means  of  recovering  acknowledged 
^nd  enrolled  Crown  debts  or  duties,  properly  so 
called,  by  converting  express  liabilities  under 
seal,  or  specialties,  into  debts  *  leviable  by  the 
Sheriff,'  or  *  demandable  by  distress,*  making 
what  had  been  previously  matter  in  pais  thence- 
forth matter  of  record  :  and  lastly,  both  to  extend 
and  to  confine  all  proceedings  thereafter  to  be 
taken  for  the  recovery  of  the  King's  various  du- 
ties and  debts,  to  tlie  particular  Courts^  and  even 
the  particular  Offices  of  such  Courts,  in  which 
the  several  Crown  debts  and  duties  *  did  first 
grow  or  bccoiiie  to  be  due.' 


SA8TBR  TEBM»  4  OBO.  IV.  39 

''Ife  particiilar  and  distinct  bubject-mattere       1823. 
o/tie  rarious  clauses  of  that  act  of  Parliament    ob»©rva- 
wm  four  several  different  species  of  Crowndu-     tbns  on 

^ko  C&S6  Ol 

(i«,  debts,  or  demands.  Of  these  the  first  in  Giles 
order  of  position  of  sections  are — [sections  50  ^  ^* 
to  ^]— obligations  and  specialties  which,  after  i^d  another, 
the  l8t  day  of  May  then  next  should  be  made 
ibrany  cause  or  causes  touching  the  King  or  his 
heirs,  or  to  his  use  :  2dly  (sect.  55),  all  debts  or 
duties  which  had  grown  or  w^ei  due,  or  should 
thereafter  grow  or  be  due  to  the  King  in  the  se- 
reral  Offices  and  Courts  of  Exchequer,  Duchy 
o(  Lancaster  J  Augmentations  of  the  Revenues  of 
his  Crown,  Surveyors  Greneral  of  his  Manors, 
&C.,  Master  of  the  Wards  and  Liveries,  and  Court 
of  First  Fruits,  or  in  any  of  them,  or  by  reason 
or  authority  of  any  of  them:  ddly  (by  sect.  74)9 
any  of  the  King's  debts,  omitting  the  word  duties^ 
limiting  the  section  to  debts*  in  the  popular  and 
ordinary  sense;  that  is,  demands  i«^/£eri,  not 
^dready' made  duties,  or  recorded  in  the  said 
Offices  or  Courts,  and,  therefore,  not  debts  ^  grow- 
ing (Mr  being  due  therein.'  4thly  and  lastly  (by 
sect  from  75  to  78),  debts  to  the  King  by  judg* 
i&cQt,  recc^izance,  obligation,  or  other  specialty, 
{n)m  deceased  persons  dying  seised  of  land. 

''  The  several  objects  of  the  various  enactments 
'dating  to  each  of  the  debts  due  were  these  four ; 
Krst,  to  make  the  first  class  of  debts  duties,  by 
pring  them  (sect.  50,)  *  the  nature,  kind,  or  qua- 
lity, force  and  effect,  as  the  writings  obligatory 
^kaowledged,  according  to  the  statute  of  the 
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1«28,      staple/ against  lay  person^,  requiring  (sect.  52,) 

qJ^^^    tat  they  should  be  taken,  sued,  and  pursued  in 

tions  on     the  name  of  the  King ;  and  (sect.  53,)  that  pro- 

GiiMB     ^^^®>  judgment,  and  execution  might  be  enforced 

t>.        against  the  obligors,  and  their  real  and  personal 

aa4aiiotber.  representatives,  as  according  to  the  statute  of  the 

^aple;  and  (sect.  54,)  that  all  such  debts  should 

be  recovered  with  costs  and  damages. 

*'  Secondly,  the  act  provides  that  the  debts  or 
duties  of  the  aecond  ckss  should  be  sued  for  in  the 
Ojffioe  and  Court  *  in  the  tvhichy*  or '  by  reason  or 
authority  of  which'  they  became  due  (that  is,  in 
which  they  were  returned,  or  recorded  or  brought 
in  charge  against  the  parties,  either  in  the  rolls 
delivered  in  by  the  Accountants,  Escheators,  She- 
riffs, or  (in  modem  times)  by  Receivers  General 
or  Collectors  of  Taxes,  &c.  in  their  returns  of 
defaulters,  &c.  This  might  also  be  effected  by 
inquisitions  returned  into  either  office,  or  by 
(>ther  matter  of  record,  as  by  judgment  recovered, 
er  recognizance  taken,  obligation  (or  bond),  or 
other  speciaity,  delivered  into  the  offices  of  either 
Remembrancer.  All  fines,  issues,  amerciaments, 
&c. ;  in  short,  all  the  matters  contained  in  the 
foreign  estreats,  being  the  component  items  of 
the  revenue  of  the  green  wax,  were  debts  of  this 
nature,  or  duties.  In  respect  of  these  debts  (or  du- 
ties), so  specifically  described  in  section  55,  it  has 
enacted,  that  all  suits  which  should  thereafter  be 
had,  made,  or  taken,  of,  for,  or  upon  any  such, 
should  be  severally  sued  in  the  respective  Offices 
»nd  Courts  in  which  (&c.),  under  the  seal  of  each 
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Court,  by  Capias  *  Extendi  facias,  Subpoena,  At-      1823. 

tachments,  and  proclamations  of  allegiance,  as  ^^^^ 

need  should  be,  in  their  discretion,  for  the  speedy  tions  on 

recovery  ofthe  King's  debts.  '  ^T^s""^ 

Orover 
"  Thirdly,  for  debts  of  the  third  class,  or  mere  and  another. 

debts  or  demands,  it  is  enacted,  that  if  any  suit 
be  commenced  or  taken,  or  process  should  be 
thereafter  awarded  for  the  recovery  of  any  such, 
the  same  suit  and  process  were  to  be  preferred 
before  any  person  or  persons;  and  that  the  King 
should  have  first  execution  against  any  Defend- 
ant  (not  debtor)  of  and  for  his  said  debts,  before 
any  other  person  .or  persons,  provided  ('  so  always 
that*)  the  King's  suit  should  be  taken  and  com- 
menced, or  process  awarded  for  the  said  debt  at 
the  King's  suit,  before  judgment  given  for  the 
said  other  person— the  subject. 

•*  Lastly,  the  act  has  provided,  that,  for  the 
debts  of  the  fourth  class,  lands  descended  or  re- 
verted, or  in  remainder  in  fee  simple  or  fee  tail, 
should  be  chai^eable  for  the  ancestor's  debt,  and 
that  such  debts  should  be  recoverable  from  his 
personal  representatives;  subject,  however  (by 
sect  79),  to  legal,  reasonable,  or  conscientious 

*  In  the  printed  statute  there  is  a  comma  after  the  word 
capias,  which  should  be  omitted,  the  name  of  the  process  being 
Cgpioi  aeieiuUfaciai.  The  single  capitu  was  always  issuable 
for  any  of  the  King's  debts  or  dsmands^  from  either  office  of  the 
Exchequer.  The  translation  in  the  copy  published  under  the 
authority  of  the  Commissioners  has  the  same  comma ;  and  the 
C  in  CapiaSy  the  Sin  Subpcfna^  and  the  first  letters  of  the  other 
irrits,  capital  letters  in  the  original  roll,  as  in  the  text  above. 
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1828.  matter  of  plea  in  bar,  on  the  part  of  the  person 
J^]J^^^'  from  \i  horn  any  such  debt  or  duty  shall  be  de- 
tioDs  oo     manded.  ' 

ibe  case  of 
Giles 
».  "  If  the  statute  be  thus  read,  with  the  distinc- 

and  another.  ^^^^^  ^^^^  noticed,  and  those  be  duly  considered, 
one  of  the  difficulties  which  have  arisen  in  the 
cape  under  review  becomes  much  diminished,  if 
not  wholly  destroyed.  The  extent,  r^arded  as 
a  new  proceeding,  would  be  given  to  the  Crown 
only  when  it  should  be  applied  to  bcmd  debts,  and 
to  simple  contract  debts,  already  in  some  way 
recorded  in  the  Courts,  or  in  some  of  the  offices 
of  such  Courts;  and  the  neutraliaing  proviso  in 
the  74th  section  would  be  restrained,  in  applica- 
tion and  effect,  to  the  Kiog's  suits  for  ordinary 
debts,  in  the  common  signification  of  the  word, 
or,  more  properly  speaking,  demands  which  are 
not  matured  into  debts.  Of  these  there  are  many 
of  a  nature  which  Would  not  warrant,  and  could 
not,  in  fact,  until  reduced  to  certainty  by  pre- 
vious proceedings  of  some  sort,  be  the  subject  of 
an  immediate  extent.  Such  *are  suit»  for  penal- 
ties, and  even  some  duties,  as  the  ordinary  ar^ 
rears  of  taxes  and  revenue  impositions,  the 
amount  of  wliich  must  necessarily  be  often  un- 
certain, and  therefore  could  not  be  charged 
against  the  parties  as  of  record  in  either  of  the 
Courts  or  Offices,  until  recovered  by  the  Crown 
by  information  in  nature  of  the  action  of  debt,  or 
by  some  other  mode  of  proceeding  by  means  of 
which  the  debt  would  be  reduced  to  a  duty.    For 

*  Such  were,  before  the  statute  33  H.  B.,  the  King's  suits 
on  bonds. 
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instance,  rent  due  to  the  Xing  wotdd  be  a  dn^  l828; 

lecorerable  without  suit ;   whilst  a  demand  for  obsem^ 

use  and  occupation  would  be  a  mere  debt,  reco-  ttons  od 

?erable   only  by  suit  in  the  ordinary  course.  G^^fig 
These  would  be  the  suits  wherein  the  Rinse's  exe-         ^^ 

Ci  ROVER 

cntion  shall  be  preferable  before  the  subjecf  s,  in  ^^  another* 
the  terms  of  the  proviso;  that  is  to  say,  the  sub- 
ject's final  proceiss,  in  such  cases,  must  be  stayed 
to  give  precedence  to  that  of  the  King,  only 
where  the  King  had  begun  to  sue  before  the  sub- 
ject creditor  had  QiterdXiyy  obtained  judgment. 

«<  By  admitting  these  distinctions  in  the  am- 
stmctioh  of  the  statute,  the  whole  tenor  of  the 
act  is  made  plain  and  consistent,  and  cleared  of 
some  of  the  di£GicuIties  by  which  its  meaning  has 
been  much  obscured.    The  efficacy  of  the  prero^ 
gative  process  has  been  greatly  impeded  by  rea- 
son of  the  doubts  which  have  been  thus  cast  both 
on  the  legality  of  awarding  it,  and  the  mode  of 
executing;  it,  in  certain  instances.    They  are  dis- 
tinctions particularly  applicable  to  the  resources 
of  revenue  at  that  day,  to  the  then  state  of  the  re- 
venue law  in  this  country,  and  the  various  Ex- 
chequer process  then  in  existence  and  use,  (which 
ktter  Is  expressly  saved  by  the  last  clause  of  the 
act)  at  the  precise  period  when  the  statute  of 
33d  jQT.  8.  was  passed ;  and  they  explain  it  by 
reference  to  the  exigencies  which  may  be  con- 
sidered to  have  rendered  that  act  of  Parli^unent 
acicessary. 

"  Thus  read>  the  statute  does  not  operate  to 
control  the  issuing  or  the  execution  of  the  process 
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IfiSS,      of  extent,  in  such  a  case  as  that  which  was  the 
Obsemt^    subject-matter  of  the  Crown  process  under  the 
tions  on    circumstances  which  gaye  rise  to  the  argument  in 
^CnxB      ^^  King  V.  GileSj  inasmuch  as  it  was  issued 
V.         against  a  recorded  debtor  of  the  Crown  for  a  duty 
andaooUier.  S^owa  and  become  due  to  his  Majesty  in  the 
office  of  the  King's  Remembrancer  of  his  Exche- 
quer, by  reason  or  authority  of  the  same  office, 
into  which  the  inquisition  had  been   returned 
finding  the  debt,  and  thus  making  it  a  duty  within 
the  words  of  the  55th  section  of  the  act.     Being 
such  a  debt  or  duty,  it  was  not  a  suit  for,  or 
commencement  of  a  suit  for  the  recovery  of  a  €lebt 
by  process  against  a  Defendant^  and  therefore  not 
(within  the  language  of  the  proviso  in  the  74th 
section)  a  case  in  which  the  obtaining  judgment 
by  the  subject  creditor  would  defeat  the  execu- 
tion of  the  Crown. 

^*  If  an  extent  were  not  issuable  in  such  a  case 
as  this  of  The  King  v.  GileSj  that  process  of  the 
Crown — ^that  speedy  remedy  in  case  of  neerf— 
would  be,  in  most  instances,  of  no  avail.    The 
prerogative  process  would  be  but  a  shadow  and 
a  name,  giving  no  real  priority ;  and,  in  some  of 
the  most  pressing  emergencies,  the  effect  of  a  dif- 
ferent construction  of  the  clause  would  actually 
be  to  delay  and  postpone  the  Crovm,  rendering 
even  tardum  i\ie  festinum  retnedium  of  the  King, 
and  giving  to  the  subject  creditor  an  advantage 
against  the  Crown,  to  which,  as  against  a  sub- 
ject  competitor  for  priority,  he  would  have  no 
right.   This  would  be  unjust  towards  the  Crown, 
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or  more  properly  the  public,  and  contrary  to  the  1898.  * 

policy  and  principles  of  revenue  law ;  whilst,  on  (j^^^^. 

the  other  hand,  the  denial  of  such  preference  to  tions  on 

the  King  in  the  particular  cases  to  which  it  is  Viubs 

here  said  to  be  limited,  may  be  no  more  than  .     ^• 

ju^ice,  in  fairness  to  the  subject,  and  does  not  and  Mother, 
conflict  with  any  principle  on  the  general  policy 
on  which   the  prerogative    preference  in  such 
cases  is  founded." 

The  above  observations,  taken  from  the  work 
alluded  to,  are  there  preceded  by  instances  fiir-r 
nished,  in  notes  to  the  text,  of  writs  oi fieri  and 
Icvarif  and  capias^  in  ordinary  and  common  use 
for  levying  the  King's  debts,  before  and  since  the 
statute  of  the  33d  of  Henry  the  8th ;  and  these 
instances  are  purposely  taken  from  the  records  of 
the  31st  year  of  that  King  and  the  early  part  of 
Elizabeth. 

The  chapter  here  referred  to,  after  giving  an 
historical  and  chronological  summary  of  all  the 
Exchequer  writs  on  the  Treasurer's  Remembran- 
cer's side  of  the  Court,  from  the  time  of  Henry 
the  Thiixi  to  the  present  day,  stating  their  various 
nature,  object,  and  effect,  concludes  with  some 
general  remarks  on  the  powerful  nature  and  effect 
of  the  Crown  process,  at  rommon  laWj  accompanied 
with  instances  of  its  extraordinary  application, 
in  very  early  times  (a),  to  various  purposes.  The 
object  of  those  is,  to  shew  that  the  person  and 

(a)  Edward  the  First. 
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1823.      property  of  the  subject  were,  at  tixe  comiqon  law, 

^r^'*"^    wholly  subservient  to  the  power  of  the  Crown, 

tioQfl  on     directed  by  the  discretion  of  the  Court  of  Exche- 

GujBs     q^®^^>  ^^^  9^7  }^  behalf  of  the  Crowp,  but  in  aid 

V.        of  the  manucaptors  of  Defendants  in    Crown 

and  another,  ^^^^i  where  they  are  sufficiently  on  the  alert  to 

watch  and  preserve  the  responsibility  of  their 

principal,  for  the  better  protection  of  the  Crown 

and  themselves. 

Amongst  these  is  a  record  of  a  writ  of  extendi 
facias  ^  in  terms,  issued  against  the  manucaptors 
of  a  Crown  debtor  in  the  same  reign  of  Edward 
the  Ist, — a  conclusive  fact  on  the  question  of 
that  process  having  been  first  given  to  the  King 
in  the  reign  of  Henry  the  8th. 

All  those  writs,  however,  are  taken  from  the 
rolls  on  the  Revenue  side  or  office  of  the  Court, 
under  the  survey  of  the  Lord  Treasurer's  Re- 
membrancer, on  record  amongst  the  memoranda 
of  proceedings  in  his  office.  That  was  the  de- 
partment of  the  Exchequer  from  which,  until 
the  reign  oi Henry  the  8th,  the  strong  process 
ofthe  Crown  for  recovering  the  certain  revenue 
of  the  King  was  alone  issuable  as  mesne  process 
and  in  the  first  instance.  On  that  side  of  the  Court 
all  the  original  Exchequer  process  for  the  reco- 
very of  the  King's  revenue  is  to  be  found ;  yet 
search  has  seldom  or  never  been  made  there, 
wl}en  it  has  been  considered  necessary  to  learn 

•  Infra,  p.  49- 
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tfae  principle  of  proceeding  in  this  Courts  from  1888. 

tbe  origin,  nature,  and^r^objectsof  any  parti-  observa^ 

cular  measure.    Indeed,  it  appears  to  have  been  tions  on 

altogetb^  forgotten  or  overlooked  that  tlierc  was  ^gITles* 

in  existence  any  such  department  of  the  Court  of    ^    ^' 

*  Grover 

Exchequer  as   that  of  the    Treasury   Remem-  aod  another. 

brancer.  Such  is  the  effect  of  most  of  the  main 
sources  of  the  common  law  revenue  of  the  King 
ha?mg  been  superseded  by  the  statutory  provi- 
sions of  the  legislature  for  supporting  the  dig- 
nity of  the  Crown,  in  exchange  for  the  suirender 
of  the  ancient  tenures  and  services  from  which  it 
was  formerly  derived. 


The  writ  adverted  to  (ante,  p.  19,)  as  being  the 
writ  in  common  use,  (though  not  the  ordinary 
process)  for  levying  the  King*s  debts,  on  special 
application^  and  in  case  of  need  (for  it  was  not 
otherwise  common  evon  in  these  very  cases*), 
both  long  and  immediately  before  and  after  the 
33d  of  J9eis.8.  is  of  this  nature.  It  commands 
the  Sheriff  to  levy,  or  cause  to  be  made,  the  sum 
charged  upon  the  party  as  half  the  price  of  the 
subject-matter  of  a  judgment  on  a  seizure  reco- 

*  The  conuBon  piooeM  in  such  cases  was  the  dutrimgoM  or 
cq»as,  or  the  ft.  fa.  de  &mu,  ^ 

Whenever  process  so  strong  was  issued  by  the  Court  in  the 
fint  instance,  for  what  was,  in  truth,  but  a  very  common  and 
ordinary  charge,  the  order  or Jiai  of  the  Court  for  its  issue  was 
always  noted  and  marked  in  the  margin  of  the  great  roll 
aguaat  the  item  of  charge,  and  this  kept  it  out  of  the  general 
ptooess. 
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1823.      Tered  by  him  on  a  prosecution  in  rem  in  the 

Jrr^>^^    other  Revenue  oflSce  (that  of  the  King's  Remem- 

lions  oa     brancer)  of  the  goods  and  chattels,  lands  and 

*Vii^a      <^n«ne«*5,    of  the    person  charged  with   such 

V.        moiety :  and  if  these  should  be  insufficient,  then 

«!diiXr.  te  is  to  lake  the  body. 


The  form  of  the  process  is  in  the  following 
words : 

*Adhuc  Breoia  retorrC  de  Termino  Sc^i  HiUarii 
on*  31©  Reg*  Henr*  viij — R^  Lxiij 


FUrifaeiat 
for  %  sum  of 
money  half 
the  pnce  of 
honet  seised 
ai  being  about 
to  be  exported 

Iter,  with  « 
€apia»  if  the 
goods  and 
chattels,  lands 
and  tenementa 
of  the  party 
ahoold  be  ui- 
rafficieBt. 


Dovor*  Rex  dilecto  SffideC  Constabularto  Castri 
JDovorie  ac  Ctistodi  quinque  Portuum  seu  ejus 
locum  tenen'  iVm  salt'm  Vobis  Precipimus 
q'd  non  omitf  propter  aliquam  libertatem 
quinq'  Porf  predict  quin  earn  ingred^  ^c. 
SfAe  bonis  &  catallis  terris  et  tenemen- 
Tis  NichH  Mores  yoman  in  bulliva  vWa  fieri 
facias  xlv  s.  sup^  ipsum  onerat*  de  medietat* 
precii  duor'  equorum  et  quatuor  spadonum  di- 
vers* color*  de  bonis  et  catallis  cufusdam 
mercatoris  ignoti  pro  eo  quod  dicti  duo  eqvi 
et  4^  spadones  adducti  fuerunt  ad  Port'  de 
Pevensey  in  Com*  Surr*  ea  intentione  ad  eos- 
dem  equos  et  spadones^  ab  inde  ultra  mare  ex- 
tra hoc  regnum  Anglic  in  quadam  navi  tunc 
ib'm  in  aqua  jacent'  parat'  ad  veland'  tradu- 


:*  In  the  37th  year  of  Henry  the  8tb,  the  present  writ  not 
having  been  in  (he  mean  time  executed,  similar  process  was 
issued  against  the  same  party,  for  the  same  demand. 
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eeMeTsine  speciali  licencia  rCra  contra  formam      182a. 
statuti  nuper  inde  ecT  etprovis"  eaque  de  causa    observa- 
nobis  forisfaet'     Ita  q"d  denurios  illos  ha-     ^ona  on 
heat   coram    BarorC  de    ScYio    nro    apud      Giles 
WestnC  in  crastitio  clausi  Pasche  nobis  tunc    q«%^j. 
et  ibidem  sohend*     Et  si  iorte  hon^  et  caf  ^  and  another. 
ifc.  tunc  fum  omitt^  (^T^-)  Qwn  (^C.)  et  pro- 
fatum  Nich'um  capias  per  corpus  suum  ubi- 
eunque    Sfc.     Ita  ^^c*   ad  diem  pnedicf  ad 
satisfaciendum  nobis  de  deb*  prad"  unde  Sfc. 
Per  Magnum  Rottdum  de  an^xxvj  Regis 
nunc  in  Surr"  et  Suss*    Ad  quern  diem  Con- 
stabuT  non  retom^br*e  Idea  Sfc.  Ita  Sfc.  sicut 
eontinelur  in  memorand^  de  anno  xxxTij  wunc 
inter    JBr'ia    Retom*  de   Termino    Pasche  -  ' 

Rofio — Ideo  nonjiat  hie  ultetius  executio. 

Cons.  (Eodem  Termini))  for  4/.>  the  price  of 
eight  hogsheads  of  wine,  of  divers  colours,  of  the 
goods,  &c.  of  certain  foreign  merchants  unknown, 
and  imported  from  foreign  parts  beyond  seas  into 
this  kingdom  in  a  ship  called  a  Frenehe  Hayne. 

H.  T.  2  Eliz.—Br'ia  retom' 

Kane" — ReginaVic^c.  Et  de  bonis  et  catallis 

TERR*  RT  ten'4^c. — a  similar  writ  oi  fieri 

facias^  to  levy  36/.  0*.  8<f.,   which  the  party 

owed  to  King  Henry  the  8th,  for  a  certain 

(Quantity  of  com  and  malt  about  to  be  ex- 

^  Thtt  **  tfc^  shewBhow  commoD  the  iR«m»ii;^Mwtf  clauM 
^ru  in  practice,  dms  so  ihortly  supplied, 

▼OL.  XII.  E 
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1993.  ported,  being  in  a  ship  then  lying  pn  the 

Q^^^^  water,  and  prepared  to  sail,  the  customs  and 

tioQson  subsidies  being  due  therefore  to  the  said 

GiiAs^  King;  and  the  goods  for  that  cause  for- 

^    »•  feited  * 

Grovbr 
aidanother« 

The  writ  of  extent,  also  before  alluded  to,  of 
the  reign  of  Edward  the  1st,  (at  that  time,  cer- 
tainly,  a  very  rare  proceeding,)  commences  as 
follows  : 

[Mandat^um  est  Vicecomiti  Kanc^  quod  ex- 
tendi FACiAT  omnes  terras  et  tenementa 
predict'  WilVnU  de  Brounpton  [and  another, 
whose  name  is  worn  off  from  tke  roll]  nUUtis 
qui  sunt  numuc' predicti  Sampsanis  sicut  can* 
tinetur  in  memorandis  de  anno  32«  ubi  [here 
the  roll  is  alfso  worn]  Sampson  habuit  et  irro- 
tulatur  Et  bona  &  catalla  sua  &ciatappre- 
ciari  &c.    Et  de  (^c.) 

*  The  occasion  aid  means  of  establishing  these  charges  are 
fully  explained  (and  consequently  the  nature  of  the  demand 
abOf)  in  the  book  from  which  these  writs  and  some  of  the 
preyious  remarks  are  extracted. 
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The  Attorney  Gbneral  v.  Tongue.* 

A  RULE  had  been  granted  on  behalf  of  the  ^„^!!^^;,^ 
Defendant  in  this  case  (which  was  an  iufonna-  IJjdeJlSJao 
tion  for  penalties  nndei*  the  statute  60th  Geo.  3.  ^J^^nm 
ch.41,  sec.  -/.t),  requiring  the  Attomey-General  ^J'^U. 

Ac.  Ac.  witk 

*  It  b  necessary  to  state  hctef^  that  the  traascript  of  this  case  (by  t^e  at 

li  CkdwpuTa  Bwm'B  Justice  b  there  printed  from  the  Report-  ^^^^^  -* 

0*1  MS.  terbaiim.  held  to  bo  wp- 

ported  by  ovi- 

f  Bytheeth  section  It  is  enacted,  <«  that  from  and  after  the  iT^^^i^ 

Mid  first  day  of  itftmie  there  shall' he  raised,  answered,  and  Uv«datB. 

1  aod  wsf  a  tra- 

pud,  to  ana  for  the  nse  of  his  Bfajesty,  his  heirs  and  succes-  der  there,— 

ions  the  rates  and  duties  foHowingt  that  is  to  say,  hy  every  |^.^^^li 


at 


kulnr,  pedlar^  petty  chapmaii,  and  erery  otfier  trading  per-  apstenmo:. 

M  and  peiBODs  gomg  from  town  to  town,  or  to  other  men'k  2^^011  there, 

IwBses,  and  trayelling  either  on  foot,  ortrithhotse,  horses,  or  J^pi^^„ 

oAerwise,  in  JEngUmd^  Wakt,  or  the  town  of  Berwick  vpom  auctioneer  !»▼• 

T\ned,  carrying  to  seH,  or  elposing  to  sale,  any  goods,  wares,  bimfftcre 

ormerchandize^  a  duty  of  four  pounds  for  each  year ;  and  every  ff^^^  ^ 

person  so  traveiling  #ith  a  horse,  ass,  or  mule,  or  other  beast,  ftom  B.,  (part 

hating  or  drawmg  burthen,  the  sum  of  four  pounds  yearly  for  pro^ediobeof 

ttdi  beast  be  or  she  shall  so  travel  with,  over  and  above  tte  nbown  mano- 

taid  first^mentioned  duty  of  four  pounds/'  lold  the  good* 

By  the  7th  section  it  is  enacted,  "  That  from  and  after  the  ^^^^'^ 

said  first  day  of  ita^rai^  it  shall  not  be  lawful  for  any  hawker,  and  under  hii 

i«  1  •  1*  directions  and 

pedkr,  petty  chapmi&hi,  or  any  other  tradmg  person  or  persons  MiUiority,  the 

going  from  tovm  to  town,  or  to  other  men's  houses,  and  tra-  ^^^??^7* 

rellmg  either  on  foot,  or  with  horse  or  horses,  either  by  open-  daring  the 

iftgaroom  or  shop,  and  exposing  to  sale  any  goods,  wares,  or  the^objetthMi 

merchandize  by  retail,  in  any  town,  parish,  or  place,  such  ^  ^* .f^" 

dence  did  not 
^on  not  being  a  householder  there,  or  the  same  not  being  ettablUh  a 

11  QBual  plaee  of  his  or  her  abode,  or  by  any  other  means  or  Sjjlf  ^'^ 


device  to  vend  or  sell,  either  by  himself  or  herself,  or  by  any  io  ai  to  bring 

.._,',.      "^^        *•  .  I    the  Defendant 

person  or  broiler,  vrhether  licensed  auetioner,  appraiser,  agent,  within  the  ita- 

E  2 
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to  shew  cause  why  the  verdict,  which  had  been 
obtained  for  the  Crown  for  one  penalty,  should 
not  be  set  aside,  and  judgment  entered  for  the 
Defendant,  on  the  ground  that  the  facts  of  tl)e 
ToNGuiu  case,  as  proved  in  evidence  on  the  trial  before 
Mr.  Serjeant  JBosanqnet,  at  the  last  Assizes  for 
Salopy  did  not  bring  the  Defendant  within  the 
act  on  which  the  information  was  founded. 

The  information  consisted  of  eighteen  counts. 

The  first  count  stated  that  the  Defendant, 
after  the  1st  August^  1810,  and  before,  &c.  (on 
the  &th  of  April j)  at  Shrewsbury  ^  then  being  a 
trading  person^  going  Jrom  town  to  town^  and 
travelling  with  a  horse,  and  not  being  a  house^ 
holder  there;-  and  the  same  place,  to  wit.  Shrews- 
bury  aforesaid,  not  being  an  usual  place  of  bis 
abode,  did  then  and  there,  to  wit,  on  the  day 
and  in  the  year  last  aforesaid,  at  Shrewsbwry 
aforesaid,  by  a  certain  device,  that  is  to  say,  by 
a  sale  at  auction,  vend  and  sell,  by-one  Charles 
Hulberty  his  agent  in  that  behalf,  by  knocking 


Berrant^  or  other  persoD,  on  his  or  her  behalf,  any  goods, 
wares,  or  merchandize  whatsoever,  by  oatcry,  knocking  dows 
of  hammer,  candle,  lot,  parcel,  or  any  other  mode  of  sale  at 
auction,  or  whereby  the  best  or  highest  bidder  is  or  shall  be 
deemed  to  be  the  purchaser;  and  that  every  person  and  pee- 
sons  so  vending  or  selling  contrary  to  such  prohibition  aft  ift^t 
aforesaid  shall  forfeit  and  pay  for  every  such  offence  the  sum 
of  fifty  pounds,  to  be  recovered  and  applied  as  hereinafter  men- 
tioned.'* 
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down  of  hammer,  certain  goods,  ivaresi  and  mer-    ^  I8S3L 
chandize,  to  wit  &c.  (enumerating  and  describing 
them),  against  the  form  &c.  whereby  &c.  the 
said  Defendant  had  forfeited  for  his  said  offence 

50L,&e. 

The  second  count  varied  from  the  first  count 
enly  by  substituting  irayelling  on/oot  for  tra« 
Telling  with  a  horse. 

The  third  count  described  the  Defendant  as 
''  being  a  hawker  and  pedlar^*  there  (at  Shrews^ 
hmy\  not  being  a  householder  there,  and  that 
place  not  being  an  usual  place  of  his  abode  ficc, 
and  that  he^  by  the  said  Charles  Hulherti  his 
agent  in  that  behalf,  sold  by  auction  at  that 
place  divers  goods,  &c.  (as  before). 

The  fourth,  fifth,  and  sixth  counts,  differed 
from  the  other  three  only  by  charging  that  the 
Defendant  did  himself  sell  by  auction,  &;c.,  in-^ 
atead  of  selling  by  an  agent. 

The  six  following  counts  charged  other  penal-* 
ties  to  have  beea  incurred  on  the  10th  of 
Affil;  and 

The  six  last  counts  charged  that  other  penaU 
tie»  were  incurred  by  the  same  acts-on  the  lltb 
oiApriL 

The  Defendant  pleaded  "  Not  guilty''  to  the 
vhole  information. 


64  CAtBS  IK'TQB  BXCHEQUCEj 

IB2B,  Erom  the  learned  £lerjeaiit*a  report,  m  now 

ATToif  T^^^J  Mr.  Baron  Huflockf  it  appeared  to  Imve 
HIT  been  proved,  by  the  testimony  of  the  principal 
^™^*  witness  for  the  Crown,  ffulbert,  the  anctiopeer, 
Vopaoi^;  who  carried  on  business  at  Shrewsbury,  that  the 
Defendant  was  a  silversmith  and  jeweller  reside 
Wg  at  Birmingham^  9nd  not  at  Shrewsbury  ;  and 
that  he  had,  on  a  certain  occasion,  en^ployed 
the  witness  to  sell  for  him  by  auction,  at  Shrews- 
bury,  several  chests  of  various  articles,  princi- 
pally jewelleryi  cutlery,  plate,  and  plated  ^d 
japauoed  goods,  which  were  sent  over  for  the 
purpose  of  being  so  disposed  of,  from  the  De-^ 
fondant's  residence  atJBirfoingham  to  the  witness 
at  S^ewfibury ; — and  that  the  Pefeodant  came 
over  to  Shfewshury,  and  remained  there  during 
the  sale,  whi^h  co$s^nM9d  Jram  the  94  to  the  tltk 
qf  April,  with  the  exception  of  two  intervening 
days,  being  Qoodfriday  and  Sundij^f  under  the 
direction  of  the  Defendant,  who  resided,  dvriog 
hi3  stay  at  Shre^oshwry,  at  an  inn  thercr 

Witnesses  having  proved  purchases  made  by 
them  fit  the  aale,  othw  witnesses  were  called  to 
pro^e  that  they  had  wmstfaatmrfd  puu^f  of  the 
articles  so  sent  to  be  sold  by  the  Defendant, 
whom  they  ^escribed  to  .be  what  is  called  **  a 
slaugh|terman V'  which  they  explained  to  meaOi 
a  person  who  makes  it  his  business  to  buy  goods 
of  manufjatcturers  in  an  unfinished  state,  ^heiit 
In  order  to  obtain  money  to  pay  their  workmea 
on  a  Saturday,  night,  they  are  reduced  to.  the 
necessity  of  disposing  of  thepiio  that  coiiditionf 
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Upon  this,  the  material  part  of  the  evidence,      ]L898. 
the  objections  of  the  Defendant's  Counsel  were    ']^^ 
foanded;  which  were,  first  {and  principally,  on   ^.nby 
the  point  of  law),  that  the  Defendant  vwas  not         ^.^    ^ 
proved  to  be  a  trading  person  going  /ram  town    Tonoub. 
to  tawnj  within  the  meaning  of  the  act ; — ^dly, 
as  matter  of  eyidence,  that  it  was  not  soflSiciently 
shewn  that  the  person  spoken  of  as  having  em- 
ployed fiu/A^t  at  Shrewsbury  was  the  same  per- 
son as  had  employed  the  auctioneer  at  Hertford^ 
--and  lastly,  that,  at  all  events,  only  one  penalty 
could  be  recovered,  as  no  one  witness  had  fixed 
any  particular  day  or  days  on  which  purchases 
had  been  made;  so  that,  for  any  thing  that  ap- 
peared, every  thing  spoken  of  mi^t  have  been 
sold  on  the  same  day,  and  may  have  been  of  the 
manufacture  of  the  Defendant 

The  learned  Serjeant  directed  the  Jury  that, 
if  they  believed  the  evidence,  independently  of 
the  testimony  of  the  Hereford  auctioneer,  they 
ought  to  find  a  verdict  for  the  Crown ; — that  if 
the  Defendant  had  sold  on  more  days  than  one» 
although  the  particular  days  were  not  made  out, 
the  Defendant  was  liable  to  two  penalties^  which 
were  all  that  the  Crown  sought  to  recover :  and 
he  left  it  to  the .  Jury  to  say,  whether  they 
thought  that  the  Defendant's  dealing  at  Shrews^- 
^  was  a  continuation  of  the  same  course  of 
trading  as  was  carried  on  by  means  of  the  auc- 
tioneer at  jH!^^/br<f. 

•The  Jury  found  a  verdict  for  one  penalty :  and 
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18IBL '  they  «aid,  that  they  did  not  find,  that  the  penqn 
wjio  had  employed  the  auctioneer  at  Her^ord 
was  the  same  person  as  had  employed  Hulbert  at 
Shrewsbury. 

The  verdict  was  then  taken  on  the  third  county 
the  learned  Serjeant  reserving  the  point  of  law» 
by  giving  the  Defendant  leave  to  move  that  the 
verdict  for  the  Crown  should  be  set  aside,  and 
a  verdict  entered  for  the  Defendant, 

\Vhen  the  role  for  that  purpose  was  applied 
for,  the  motion  was  supported  by  the  following 
propositions  :-^-that  the  third  count  had  clearly 
not  charged  a  complete  offence,  not  stating 
enough  to  constitute  the  ofience  meant  to*  be 
charged,  and  not  negativing  the  possession  of 
the  legal  qualifications  of  a  hawker  by  the  De- 
fendant ; — that  the  ofience  charged  by  the  fir^t 
count  was  not  supported  by  the  evidence,  as  it 
was  not  proved  that  the  Defendant  was  a 
hawker  (licensed),  or  a  trading  person  other 
than  a  hawker,  going  from  town  to  town;  for 
that  the  going  from  Birminghamy  the  place  of 
the  Defendant's  abode,  to  Shrewsbury ^  was  not 
a  going  from  town  to  tuM  n,  or  to  other  men  h 
houses,  within  the  act ;  but  that  it  was  no  more 
than  a  going  to  one  town,  and  to  one  house :  and 
they  submitted  that,  by  the  wordt$  **  going  from 
town  to  town,  or  to  other  person's  houses,"  ne- 
cessarily meant  going  from  and  to  more  towns 
than  one,  and  that  exclusively  of  the  party's 
town  of  residence,  and  to  more  than  ope  house; 
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[Mr.  Baron  HuUocic  here  suggested  the  case  of      1833. 
Tie  King  v.  the  Inhabitants  of  Gaml%ngay(a)9^ 
an  instance  wherein  the  preposition  from  was 
considered   to   be  exclusive^] — ^That^  in  point 
of  facty  there  was  only  one  single  act  of  selling 
proved,  which  was  not  sufficient  to  constitute 
the  ofience  of  trading  as  a  hawker  or  pedlar,  or 
person  travelling,  &c.  within  the  act  of  Parlia* 
raent,  unless  other  acts  of  selling  proved  com-* 
pletely  distinct  were,  so  as  to  make  him  a  trading 
person ;  and  on  that  point  they  cited  the  autho-^ 
rity  of  the  decision  in  the  case  of  The  King  Vi 
Ultk  {h\    where    it   was  determined  that    a 
sia^e  act  of  selling  did  not  constitute  a  trading 
as  a  hawker. 

They  adverted  to  ihe  cases  of  The  King  v. 
Twmer  (c),  and  Dean,  qui  tavHj  v.  King  (d)^  in 
boih  which  cases  the  Defendants  were  held  to 
be  trading  persons  within  this  statute,  in  order 
to  distinguish  the  present  from  those,  by  the 
fact  proved  in  those  cases,  that  the  Defendant 
had  sold  in  two  towns,  neither  of  which  was  his 
usual  place  of  abode.  The  case  of  Allen  v. 
Sparkhall  (e),  also,  they  distinguished  by  the 
form  of  the  declaration,  the  Defendant  there 
being  charged  with  the  fisi^t  of  selling  as  a  (li- 
censed) hawker;  but  they  particularly  referred 
to  tlie  case  of  Dean^  qui  tam^  v.  Hereford  (/),  as 

(a)  3  Term.  Rep.  513.  (e)  J  Barn.  &  Aid,  100. 

(6)  1  Burr.  600.  (/)  Cited  in  Dean,  qui  tarn, 

(c)  4  Barn.  &  Aid.  510.  ▼.   King,   4  Barn.  &    Aid, 

W  lb.  517.  518. 
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1^93.       a  decision  of  Mr.  Baron  fFdod  on  this  point,  in 
AtTov^    favour  of  the  Defendant. 

NEY 

Obh BRAL  jjj^y  therefore  contended,  that  the  Defendant 
Tb.N^UB.  had  not  been  proved  to  be  either  a  trading  per- 
son, travelling  from  town  to  town^  and  selling 
by  auction,  or  a  hawker,  &c.  selling  by  auction; 
and,  consequently,  the  action  could,  not  be 
maintained,  and  the  verdict  must  b^  set  aside; 
and  they  urged,  that  it  would  be  injurious  to  the 
internal  commerce  of  the  country  to  hold  that 
this  Defendant  was  within  the  statute. 

Pearson  and  WinteVy  on  these  grounds,  ob- 
tained the  rule. 

Jervis^  Taunton^  PuUcTy  and  Russell^  now 
shewed  cause.  Their  arguments  urged  against 
the  rule,  in  substance,  negatived  the  proposi- 
tions advanced  by  the  Counsel  for  the  Defend- 
ant,—asserting  that  the  going  from  Birmingham 
to  Shrewsbwy  was  a  travelling  from  town  to 
town  within  the  act,  and  that  the  selling  proved 
was  a  sufficient  trading,  the  Defendant  having 
been  proved  to  be  a  general  dealer  in  the  articles 
sold  by  him.  They  mentioned  a  case  of  Dean^ 
quitam^  v.  SchoUs^*^  in  which  Mr.  Baron  Graham 

*DbAN,  ^.^  O.SCHOLBS. 

Coram  Graham,  Baron^  at  Nisi  Prius, 

This  was  an  action  to  recover  several  penalties  of  50/.,  under 
the  50th  6. 8.  c.  41.  §  7 ;  and  was  tried  by  Baron  Oraham,  at 
the  Spring  Assizes,  1820,  hi  Cambridge. 
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WW  said  to  have  determmed  this  very  questioii      1888. 
zi  Nisi  PriHSp 

As  to  the  verdict  having  been  entered  on  the 
third .  count,  they  insisted,  that  this  being  an 
information  by  the  Attorney  General,  the  Crown 
was  not  boiind  by  that  entry,  but  might  shift  it 
ib  any  other  which  the  evidence  would  support, 
if  the  ofience  charged  in  the  particular  count 
On  wkich  it  had  been  entered  up  were  not  suf- 
ficiently proved. 

Pearson  and  Winter  having  been  heard  in  sup- 
port of  the  rule ; 

Jerms  was  stopped  by  the  Court,  on  rising  to 
reply. 

Graham 9  Barcn^ — ^1  cannot  bring  my  mind  to 
eatertdn  any  serious  doubt  in  this  case ;  for  I 
think  that  the  offence  charged  in  the  first  count 


.  The  fiicts  IB  pi«iof  ifer^  shorQ;  th^ :  tbal  Defendant  re^ 
sided  alOcd,  and  forwaxded  thenpe  in  a  yesBel,  by  water  car- 
riage, a  qumntitj  of  earthenware  tQ  WMeack; — ^that  he  per- 
sonally went  by  land  from  HM  to  Wisbeaeh,  where  he  em-r 
ffeyed  a  resident  auctioneer  to  sell  the  goods  by  auction,  and 
that  tbere  were  two  days  sale  by  auction.  T|iere  was  no  proof 
tf  Defendant  haying  similarly  ^pld,  b^os^  ^r  after,  either  at 
Vubeadi  or  elsewhere. 

Mr.  Baron  Grokam  directed  a  yerdict  for  two  penalties,  one 
^  each  day's  sale  at  WMeach;  and  the  Jury  found  accord-* 
IBgly, 
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1998*  of  the  infonnatjon  is  fully  proved  by  the  evi- 
dence, notwithstanding  the  objections  which 
have  been  raised. 

I  think  we  may  fairly  put  the  cases  which 
have  been  cited  in  support  of  this  rule  out  of 
the  question  in  this  instance,  because  they  do 
not  apply  to  the  case  now  before  us. 

.  The  object  of  the  Legislature  in  passing  the 
act  upon  which  this  information  is  founded 
Was,  to  protect,  on  the  one  hand,  fair  traders, 
particularly  establinhed  shopkeepers,  resident 
permanently  in  towns  or  other  places,  and 
paying  rent  and  taxes  there,  for  local  privi-* 
leges,  from  the  mischiefs  of  being  undersold  by 
itinerant  persons,  to  their  injury ;  and,  on  the 
other,  to  guard  the  public  from  the  impositions 
practised  by  such  persons  in  the  course  of  their 
coalings;  who,  having  no  known  or  fixed  resi- 
dence, carry  on  a  trade  by  means  of  vending 
goods  conveyed  from  place  to  place  by  horse 
orcarf.  The  provisions  of  the  statute  are  wise 
and  salutary,  and  it  should  therefore  be  ton- 
^trued  liberally  and  comprehensively — [stating 
the  7th  section].  There  is  a  distinction  made 
between  persons  being  hawkers,  and  trading 
persons  travelling  from  town  to  town  to  sell 
tbeir  goods ;  and  the  principal  question  which 
has  been  made  is,  whether  the  circumstance&r 
upon  which  this  verdict  is  founded  are  sufficient 
to  bring  the  Defendant,   as  a  person  of  that 
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descriptioii,  within  the  prohibition  contained  in      ISflB. 
that  section. ,    .     .  .        .      ^     ^X^^tqH' 

NEY 

I  pass  over  the  preliminary  point  which  was        .  i^, 
faised — that  the  verdict  could  not  be  shifted—    *r<>»0uk. 
being  clearly  of  opinion  that»  in  an  information 
of  this  nature,  as  in  an  indictment,  if  there  be 
any  connt  on  whi4;h  the  conviction  may  be  sas^ 
tained,    it  will  be   sufficient,    and  punishment 
mast  necessarily  follow.     I  am  indeed,  also  of 
opinion,  that  the  evidence  supports  the  charge  in 
the  third  count ;  for  I  consider  that  there  wad 
sufficient  proof,  of  his  trading  at  Shrewshury  as  a 
hawker  and  pedlar.    The  case  of  The  King  v. 
Little  was  very  different  in  its  circumstances 
from  this.    There  the  Defendant  was  proved  t6 
have  done  only  one  single  act,  by  selling  a  parcel 
of  silk  handkerchiefs  to   a  particular  person*. 
Here  the  Defendant  sent  over  to  Shrewsbury  a 
quantity,  of  goods,  to  a  considerable  amount  in 
value,  enough  to  stock  the  temporary  shop  which 
he  opened  there  to  undersell  the  fair  trader  there, 
which  he  disposed  of  by  way  of  auction.    I  can- 
not myself  entertain  any  doubt,  therefore,  that 
the  Defendant  was  trading  at  Shrewsbury  in  the 
character  of  hawker,  pedlar,  or  petty  chapman, 
and  that  he  comes  within  the  description  of  per- 
sons prohibited  from  so  selling  goods  by  this  act 
of  Parliament :  I  therefore  think  the  third  count 
is  made  out  upon  the  evidence  as  it  stands. 

The  objection  taken  to  the  proof,  as  applied 
to  the  first  count,  is,  that  there  was  no  evidence 
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of  the  Defendant  being  a  person  going  from  tomi 
to  town,  and  selling  goods.  I  am,  however, 
clearly  of  opinion  that  he  is  proved  to  have 
B^BRAL  l,e^,|g^c|J  a  person;  and  that  it  was  soffieient^ 
ToMonB.  for  that  purpose,  to  shew  that  be  left  Birming^ 
Aam,«  his  placeof  residence  and  business,  to  go 
tp  Sirewsbufy  in  order  to  sell  bf s  goods ;  and 
on  that  part  of  the  case  I  do  not  think  that  the 
decision  in  The  King  v.  the  Inhabitants  of  Gam'^ 
Imgojf^  at  all  applies;  for  this  is  not  a  question 
upon  which  the  construction  of  the  words  yrotf 
and  iOf  as  used  in  particular  cases,  has  any  bear- 
tng«  The  case  before  Mr.  Baron  Winad  is  mainly 
^stingljaishable  from  this.  The  Defendant  there 
took  a  house  in  the  place  where  be  sold  the 
gpodS)  The  case  which  has  bees  adverted  to  ai 
fried  before  me  at  Nid  Prim  I  weU  renlembei' 
was  very  strcmuoui^y  defended,  and  no  mbticm 
was  afterwards  made  to  set  aside  the  verdict 
on  the  ground  of  a  misdirection  on  my  part. 

I  am  clearly  of  opinion  that  the  facte  found  in 
the  case  are  quite  sufficient  to  bring  the  Defcfnd* 
*    ant  within  the  statute. 

Hui^i^OGK,  Baron. — I  shall  confine  my  opinion 
to  the  question,  whether  the  verdict,,  upon  the 
whole  information,  is  supported  by  the  evidence 
as  applied  to  the  offence  charged  generally,  la 
that  view  of  it  the  question  will  be,  whether  the 
Defendant  is  brought,  by  the  facts  proved  in  the 
case,  within  the  act  of  Parliament  on  which  tlie 
information  is  founded— [having  read  the  6th 
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and  7th  sectloni]*.  The  act  clearly  cpntemplates  •  VSSSi. 
other  persons  than  hawkers,  and  a  selling  at 
other  towns  and  houses  than  that  of  the  dealer's 
residence ;  and  that  is  an  answer  to  the  case 
said  to  have  hb6a  determined  by  Mr^  Baron 
Wood,  if  the  facts  of  that  case  are  cort^ectly 
stated ;  but  it  is  so  loosely  put,  that  very  little 
can  be  made  of  it  as  given  in  the  Report. 

I  certainly  am  not  prepared  to  say,  that  tbe 
third  count  of  this  information  can  be  sustained 
onder  the  circumst^ces  in  evidence:  I  proceed 
upon  the  whole  information,^  applying  tbe  evi* 
dence  to  it  generally ;  for  if  any  count  can  be 
BQstained,  it  will  be  sufficient.    I  am  of  opimottf 
that  the  Defendant  has  been  proved  to  be  a  per- 
son going  from  town  to  town  selling  goods, 
within  the  meaning  of  the  act ;  and  this  informa-' 
tion  charges  an  offence  within  the  mischief  it 
was  intended  to  suppress.    The  argument  is, 
that  the  person  must  make  a  practice  of  doing 
this,  and  that  he  must  go  to  more  than  one  town 
besides  that  of  his  residence.     If  that  were  so^ 
the  statute  would  be  rendered  nugatory ;  for  a 
person  might  carry  on  business  to  any  extent 
with  impunity,  provided  he  returns  to  the  place 
of  his  residence  after  he  has  sold  his  goods,  be- 
fore he  carries  other  goods  to  another  totirn  to 
sell  them  there,  -making  his  place  of  abode  the 
terminus  d  quo;  for  by  such  means  he  would 
place  himself  out  of  the  reach  of  this  statute, 
and  paralyze  the  provisions  of  the  act.     If  the 
statute  warranted  such  a  construction,  I  by  no 
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means  intend  to  say,  that  we  should  not  be 

bound  so  to  construe  it,  notwithstanding  that 

NKY       would  be  the  effect  of  it. 
Gbnbral 

'  ToNoui.  It  ^ag.  gaid,  that  this  decision  would  injure 
the  internal  commerce  of  the  country.  I  do  not 
think  it  would  have  any  such  result.  The  only 
prohibition  enacted  by  tiie  statute  is,  that 
persons  shall  not  sell  their  goods  in  this 
manner. 

His  Lordship  then  distinguished  this  case 
from  those  cited;  and  concluded  by  saying, 
that,  on  the  whole  case,-  he  was  of  opinion  that 
the  rule  ought  to  be  discharged. 

Rule  discharged* 


The  Lard  Chief  Baron  and  Mr.  Baron  Garrow 
were  absent  from  indisposition. 
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1823.    ' 

The  Attorney  General  t;.  Woolhouse. 

In  this  CSLse  the  whole  Court,  coDsisting  of  Sir  in.antafonn. 
W.  Alexander  J  C.B.,  and  Barons  GarroWj  Hnl-  naiuci,  found- 

.         ,  .  ed  on  the  5oth 

lock,  and  Vaughm^  have,  since  the  determina-  OM.s.e.41. 

®  ^  filed  against « 

tioQ  of  the  preceding  case  of  The  Attorney  Gene-  cabinet- 
vHiy.Tongtiej  fully  confirmed  that  decision,  and  living  and 

^1  1  keeunga 

on  the  same  grounds.  shop  in  one 

'  town,  toolK 
i  of  his 


Thid  Was  ah  information  seeking  to  recover  ther,ud^ui 
penalties  under  the  same  statute.  It  was  tried  McS<m*'**^ 
at  the  Leicester  Lent  Assizes,  before  Mr,  Justice  Sedmm  Md 
Holroyd^  when  a  verdict  was  found  for  the  Crown  JS^^ew"' 
for  one  penalty,  under  the  learned  Judge's  ^n«'cJr2«ie 
^lireetion.  t^^:^^T 

bring  the  tale 
within  the  tta- 

The  first  count  of  the  eight  in  the  information  ^*«v ^*^' 

^  proof  that  tna 

charffed,    that  the  Defendant,  at  Ashhy-de-la'  Defendant 

^      '  "^         ,         wasahawker 

Zouclij  in  the  county  of  Leicester j  then  being  and  pediar,  or 

(&c. — mutatis  mutandis^  in  the  same  terms  as  in  otherwise  tra* 

the  information  in  the  case  of  The  Attorney  town  to  town 

General  v.  Tongue^ystoXm^  sales  at  auction  had  gone  to 

there  by  the  agency  of  -Benjamin  Cheadle.  than  one  be- 

sides his  own) 

—or  that  the 

So  of  the  second  count,  having  the  same  sub-  SefeiSuin^^ 
rtitution.  .S'r&r 

en  foot,  or  that 
the  mode  and 

The  third  count  described  the  Defendant  as  Jl^hj'jJ;. 
traveUing  (generally)  in  Englami.  'Zh^:,!^ 

seUing  bv  re« 
fail  rin  the 

The  fourth  count,  like  the  third  in  the  former  ™,^f  *^ 

VOL.  XII.  p 
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1828.  casle,  charged  the  Defendant  with  being  ^ 
hawker  and  pedlar  at  Ashby-de-la-Zouchj  not 
being  a  householder  there,  and  that  place  not 
being  an  nsilal  place  of  his  abode ;  and  with  sell- 
ing in  the  same  maAner,  and  by  the  same  agent: 
and  the  last  charged  the  Defendant  with  being 
a  hawker  and  pedlar,  selling  goods  at  auctioD^ 
&c.  inperson< 

It  was  proved  in  evidence,  that  the  Defenclflnt 
was  a  cabinet-maker,  residing  at  Leicester,  keep- 
ing a  shop  there,  and  dealing  generally  in  cabi^ 
net-work ; — that  on  a  certain  day  (29d  ilf^y)  he 
set  out  on ,  foot  from  Leicester  to  accompany  a 
waggon,  which  he  had  engaged  to  c2rry  for  him 
a,  quantity  of  cabinet  goods  and  hardware  to 
Ashby'de'ta-Zouch;  and,  after  proceeding  for 
some  distance  on  the  road  with  the  waggon,  he 
left  it,  and  continued  his  journey  thither  by  the 
mail-coach; — that  at  that  place  he  employed 
Cheadlei  an  auctioneer  there,  to  sell  the  goods 
at  auction ;  which  he  did  on  the  24th  of  the 
same  month,  the  Defendant  attending,  and  su- 
perintending the  sale  personally.  The  negative 
averments  in  the  information  were  admitted. 

A  rule  was  afterwards  granted,  on  the  appli* 
csXion  of  DenmaUy  Common  Serjeant,  requiring 
the  Attorney  General  to  shew  cause  why,  in  the 
alternative^  the  verdict  should  not, be  entered 
for  the  Defendant,  for  want  of  proof  that  he  was 
a  hawker  and  pedlar,  or  person  going^om  town 
to  town,  or  to  other  men's  houses,  a^d  travelling 
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^tber  on  foot,  or  wi^  ai  hOfse  or  horses;  or 
why  judgment  should  not  be  arrested  f^r  waut 
of  statemeut  that  the  penajty  hsA  Aot  be^n  incur- 
red by  openiug  a  room  or  shop,  aad  exposing 
the  goods  to  sale  by  retail^  as  must  be  proved 
to  bring  the  sale  within  the  words  of  the  sta- 
tute :*  and  now 

Clarke  and  S.  M,  PhilUpps,  on  the  part  of  the 
Crown,  shewed  cause.  They  insisted,  that  the 
Defendant  had  been  sufficiently  brought  within 
the  statute  by  the  proof  of  the  fiicts  in  evi- 
dence;—that  }t  was  n,Qt  necessary  to  shew  that 
he  was  a  hawker  or  pedlar  in  support  of  either 
count  of  the  infpimatipn,  further  than  the  acts 
which  had  been  proved  would  give  him  the  cha- 
racter of  a  hawker  and  pedlar  within  this  sta- 
tute, or  would  shew  that  he  was  a  trading  per- 
son (other  than  a  hawker)  going  from  town  to 
town,  &c.; — and  that  the  act  is  not  confined  to 
hawkers  and  pedlars  properly  so  called,  or  per- 
sona licensed  as  such,  but  extends  to  pet  sons  as- 
suming that  character,  as  is  clear  from  the  words 
of  the  statute.  Upon  this  point  of  objection 
they  relied  altogether  on  tilie  authority  of  the 
preceding  case  of  The  Attorney  General  v. 
Tomguef  from  which  they  quoted  very  largely,  in 
support  of  the  verdict. 

They  also  insisted,  that  the  facts  actually  in 

*  See  these  sections  of  the  statute  in  the  note  to  the  pre* 
ease,  p.  &1.    . 

p2 
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19S!S.  proof  fttniished  the  begt  atadwer  to  the  otb^ 
|iart  of  the  rule  for  arresting  the  judgment; 
^hich,  they  submitted,  sufficiently  established 
the  office  on  which  the  information  for  tbt 
penalties  proceeded^  On  this  point  they  also 
TOlied  on  The  Attorney  General  v.  Tongue,  and 
the  cases  there  cited. 

Jbennhani  in  support  of  the  rule,  contended, 
that  the  offences,  intended  to  be  proved  had 
been  left  incomplete  by  the  evidence;  which 
failed  both  in  the  description  of  the  Defendant, 
as  being  a  party  to  whom  the  act  was  meant  to 
apply,  and  in  proving  that  he  did,  either  in  mat- 
ter or  manner,  that  which  the  act  was  meant  to 
suppress.  He  urged  strongly,  that  the  nature 
of  the  offence^  or  the  prohibited  act  which  con^ 
stituted  it,  and  the  mode  of  committing  it,  were 
both  made  prominent  objects  by  the  framers  of 
the  statute ;  and  not  having  been  sufficiently 
attended  to  in  making  out  the  case  to  the  Jury*, 
the  verdict  could  not  be  sustained  by  the  €ouri.' 

Pursuing  the  same  line  of  arguinent  as  wai 
used  for  the  Defendant  m  the  case  of  The  Attor- 
ney General  v.  Tongw^  he  submitted,  that  the 
verdict  coujd  not  be  supported^  and  that  judg- 
ment must  be  arrested. 

i  Without  hearing  the  Atioils«y  General  in  ^re- 
ply, the  Court  proceeded  to  give  judgment. 

"The  Lord  Chief  Banm  and  Mr.  JBarem  GASii&v 
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hmg'  Stated  some  of  the  reasons  apon;  whicOv 
IkCduit  proceeded  in  the  case  of  The  Attorney, 
ficneral  v.  Tongue^  as  the  ground  of  their  deter- 
wmng  against  the  objectidns  taken  to  the  ter- 
diet  in  (he  present  case,'  declarcki  themselves  of 
opmion  that  there  was  nd  reason  for  disturbing 
the  verdict,  and  that  the  rule  tniist  he  dis* 
eiiarged.     In  that  opinion 

HuLLocK  and  Yaughan,  Barons,  concurred. 


Rule  discharged, 


1823^ 
Attorney  General  v.  Jenkins.  Wednetdmif, 

IN  the  early  part  of  the  term  a  motion  had  been  Atutpama" 
wdehy  JerviSf  calling  upon  the  Court  to  set  Pe^nduitiA 
aside  the  writ  pf  subpcena  which  had  been  served  S^n'to  ^w 
Vponthe  Defendant  in  this  Excise  information  my  be  tested 
at  the  suit  of  the  Crown,  and  the  writ  of  attach-  SlL!"*"* 
neat  which  had  been  issued  thereupon;  and     Qv.«iieiiier 
tbi^t,  in  the  meap  tio)^,  all  proceedings  should  ^j^^^^. 
be  stayed,  on  the  ground  of  irregularity.  ^^^BHt. 

town  onl^f - 

The  affidavit  of  the  service  of  the  subpcenaj  J"^'^^^ 
Mde  by  a  OoUeetor  of  Excise  at  BHstQly  on  ^^^^^ 

^     .  boiueinfr<i«- 

^.  .  miiUfUr,  is  lia- 

T^viaittaclnient  for  not  ftppearing  to  %  mbpeg^  /rej^pim^ble  immediate)  witMn  the 
whalted  for  appearance  to  rach  process,  Tiz.  one  clear  day  from  the  time  of  serYlce, 
7"«ipgapenoBif^o^  al|he  tiifeofiheferrice,  was  residing  witUn  Avt  miles  of  the 
M»rtt 

^^Uarged,  wUkmU  costs. 
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1898,  whidi  the  attachment  had  been  isBned,  wai^ 
sworn  on  the  19th  of  February.  It  stated  that 
this  deponent  had  personally  served  the  Defen- 
dant»  on  the  18th,  with  the  process  commandmg 
Jbhxim.  him  to  appear  before  the  Barons  (&c.)  imam- 
diatefy;  and  that  the  Defendant  was  then  Uving^ 
and  residing  at  Wilb^  Coffee-honse,  in  the  parisii 
of  St.  Clement  Danes,  in  the  county  of  MidtUe^ 
seXf  within  five  miles  of  this  Court 

The  affidavits  in  support  of  this  motion  stated, 
that)  at  the  time  of  the  issuing  and  service  of  the 
eubpoma  on  the  Defendant,  his  residence,  or 
place  of  abode,  or  domicile,  was  not  within  the 
county  of  Middlesex,  or  within  five  miles  thereof, 
but  that  the  Defendant  then  still  resided — and 
had,  in  fact,  for  the  last  twenty  years,  and 
upwards,  constantly  resided — ^in  the  city  of 
Bristol,  save  and  except  occasional  absence 
therefrom  on  business  or  otherwise. 

It  was  further  sworn,  that  when  the  deponent 
was  served  with  the  subpoena,  he  was  staying  at 
a  coffee-house  in  Londm  (WilH),  for  a  tempo* 
rary  purpose  only;  and  that  he  was,  in  fact,  at* 
tending  the  trial  of  an  information  at  the  suit  of 
his  Majesty,  touching  the  same  matters  as  (de- 
ponent  believed)  this  bill  was  filed  against 
him  for. 

And  that  the  said  suhpeena  was  dated  on  the 
18th  ot  February,  out  of  Term,  and  when  this 
Court  was  not  sitting ; — that  lie  had  been  at-* 
tached  thereupon,  and  had  given  bail. 
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the  constant  and  common  pTactice,  especially      IBSS. 
where  the  writ  was  returnable  immediately,  as 
m  this  case,  and  the  Defendant  was  required 
peremptorily  to  appear  immediatiJ^ 

It  was  also  submitted,  that  the  present  appli* 
cation  ought  not  to  be  now  entertained,  because 
it  was  too  late*  According  to  the  rule  of  the 
Court,  in  all  cases  of  applying  to  set  aside  pro- 
cess for  irregularity,  the  motion  ought  to  have 
been  made  in  the  first  instance,  and  upon  the 
earliest  opportunity ;  and  the  party  might  have 
applied  at  the  Sittings  after  BUlary  Term. 

JerviSy  in  support  of  the  rule,  submitted,  that 
the  application  having  been  made  in  the  next 
succeeding  Term  after  the  service  of  the  writ, 
or  after  the  issuing  of  the  attachment,  the  next 
step  taken,  (for  a  Defendant  may  assume  that 
an  irregular  process  will  probably  be  abandoned) 
the  motion  was  not  too  late,  there  being  no 
laches  on  the  part  of  the  Defendant. 

He  urged,  in  support  of  the  principal  objec- 
tion, that  it  would  be  impossible  to  contend 
that  the  accidentally  being  in  Landim  could 

*  The  Officers  of  the  Court,  upon  reference  to  them  a^  to 
the  practice,  ata^,  that  where  the  mApoma  was  returnable, 
immediately,  the  Defendant  had  one  clear  day  after  the  ser- 
irice  to  appear.  In  other  cases  he  had  four  days  after  the 
retom. 

On  the  subject  of  the  writ  being  tested  in  Vacation,  there 
WM  some  difference  of  opinion  amongst  them. 
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U83.      subject  a  person,  whose  residence  was  in  the 

AttoR-.    country,    to  the   requisition  to  appeal  imme^ 

NBY       diately,  under  a  writ  returnable  immediath^  which 

^        might  be  attended  with  the  greatest  inconve- 

JiHKiMi  nience  and  injustice.    He  insisted,  that  the  rule 

could  only  be  construed  as  intended  to  apply  to 

persons  actually  and  permanently  resident  in 

London  and  in  the  country.     Thfe  rule  referred 

to  from  Burton's  Practice,   it  was  submitted, 

could  not  be  applied  to  the  present  question, 

because  it  was  a  rule  which  related  to  the  writ  of 

snhptena  ad  respondendum  in  civil  suits,  on  the 

plea  side  of  the  Court 

-  Oh  ^  the  other  point  he  contended,  that  the 
practice  required^  th^t  the  suhptsHa^  like  all  the 
other  process  of  this  Court,  whether  issued  in 
fact  in  Term  time,  or  in  the  Vacation,  must 
necessarily  be  tested  in  Term.  The  rule,  as  re- 
cognized in  the  case  of  The  Attorney  General 
xi.  Boffg  and  another  (d),  in  ffardres^  was  said  to 
prove  this  conclusively. 

[JIuLLOCK,  Baron.— The  Court  of  Exchequer 
being  ojJen  in  Vacation,  surely  the  subpoena  may 
be  isi^ued  at  any  time  by  this  Court.  In  fact, 
the  objection  admits  that  it  may  be  issued  in 
Vacation,  provided  it  be'  made  to  bear  teste  in 
Term,  It  is  npt  ea^y  to  see  why  this  should  be, 
if  it  is  so.] 

(a)  Hardr.  1^. 


It  Mras  finally  urged,  that  as  the  permitting 
the  writ  o£subp€ma  to  be  returnable  immediately 
was  tJ|0  dfewt  of  the  f tdeft  of  fmuftice,  tbd  prac- 
tice^ in  respect  of  it,  should  be  l>ound  by  those 
rules. 

Per  Curiam. 
We  are  of  opinion  that  there  is  nothing  in  the 
9^^iion  df  th6  writ  being*  tested  in  Vacation. 

.  Ontheqa€iiUoi»dfTe8idchce,wed»n0ttbStik| 
frMa  wbtft  appears  in  tfce  affidavits  upon  itUoh 
tfaistfippliG9ta0n  has  been  m^de,  that  there  is  a 
sofficieat  edse  made  to  call  upon  the  Court  to 
iBteifeiia  in  the  maaaer  reqniired  ef  as.  The 
sMemeiUi'  iH  the  affi^iaTita  do  m^t  come  np  ta 
liie^pwrt  of  xealdence .  in  sncii:  a  wdy  as  to  iniake 
it  ttseesmry  to  detwmiaa  vhMber  the  Court,  m 
itiaiHAisg  the  rule  said  ta  exirt  on  the  snbject  of 
nil^ptsnOs  so  returnable  immediately,  contemn 
)da^  a?  distinction  between  the  temporary  and 
penmsieift  lesidaaoe  lof  the  party  ina  case  of 
ttow>r(. 

The  case  to  which  we  hare  been  referred  on 
Ike  question  of  residence  was  of  a  very  diffeVent 
oature,  and  was  determined  alio  intuitu. 

This  rule  must  be  discharged — but  without 

(Josts. 

Rule  discharged —  . 

without  costs. 


CMM.  ra  TlfE:  S9:0ff«Qlf8il, 
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¥»th  Mai. 

InEquity. — Before  the  whole  Court. 


Evans,  Clerk,  v.  George  and  Rowe. 

SeTt^f  [The  8ubj«ct-matter  of  the  decisioii  m  the 
^d^td^.s.  pr^^J^t  CM®  is  one  of  very  great  importance 
toSiriaJTor  ui  die  law  <^f  tithes,  having  been  determined  ^if 
lfthe*tiUicof  •I^t^^'^i'^^d  it  may  be  said  to  have  been)  on  prin-^ 
^hnie****  €iple»»  OF  supposed .  principlesj  admitted  to  be 
Lit,  or  great  of  doubtful  chonteter,  and  on  cases  by  nomeansr 

Wood,  held  to  •      ,    • 

mean  wood  of  approvjsd  bv  the  Court,  or  the  majoritv  at  l^ast, 

orUinal  trees,       *^*^  ....  •^         • 

Which  either  wltb.  ono  positi vc  dissentient ;  and  it  being  very^ 

commoD  law,  problematical  wbetha^  it  would  bear  the  test  of 

coanted  Urn-  reviilion  by  R  higher  authority.    €b*eiit  pains 

cJtom,  when  have  beoH  taksn^  to  give  a  report  of  it  lus  fall,  in 

yem"*  growth  vespect  of  argument  and  reiet^ence  to  authorities,' 

^^^^  and  as  nearly  in  the  words  of  those  members  of 

^oHioditim-  ih^^Qoiiff;  y^i^Q  stated  the  nasons  and  grounda 

l^^m  of  their  opinion  in  delivering  judgment,  as  tho 

J^medLid-  Editor  could  make  it. 

•n  trees,  or  ' 

trees  sprung 

tVoni  seed  or  mast,  and  have  attained  twenty  years' growth,  aro  exempt  frMStitlle^f 
wood  as  timber.*  ' 

Oermios,  ortrees,  of  wt»te¥er  age  or  sise  they  may  be,  growing fW>m  old  stools,  stompSy 
or  roots  of  timber  t^^es,  which  have  been  felled,  held  not  to  be  so  exempt  by  reaion 
of  the  privilege  of  timber. 

So  held  by  AUmnder^  .Lonl  Chief  Raron,  iadcference  to  prior  authority,  doobtlDf  of 
the  principle ;  G arrow  a:)d  lluUuckf  Batons,  otMenHentibm ;  Grakmmj  Haron,  dUseniiente: 
Hkhardtf  C.  B.  wUde  dulnUoUe.  ^ 

An  account  decreed  without  eottty  up  to  the  hearing :  and  confined  to  the  next  $ix  jftan 
before  the  filing  of  the  bill, 

Canonical  con^titntionii  of  cccleMaxtical  synods  have  no  binding  force  rrautboiitv  in 
this  kingdom  in  questioHK  o^  tithes  iMHwecn  the  clergy  and  laity  in  Uoarts  of  Law,  wiUtoot 
acquicMTcnce  evidenced  b>.  u«age. 


Utts  has  been-  done,  in  the  present  instance,       1828. , 
with  more  th&n  the  ordinary  particularity,  oi    ^^"^ 
KCooBt  of^  «he  extraordinary  result.    When  the         tr. 
caose  had  been  first  heard,  the  late  Chief  Baron  ^^i^^  Rows: 
[Riekards]^  before  whom  it  was  originally  af^ 
ped,  professed  himself  unable  to   come  to  a 
decision  on  the  question   (after  nearly  twdve 
months*  Cotisideration),  and  he  accordingly  re- 
ferred it  to  the  Court.  /  When   the   cause  had     » 
been  heard  before  the  ^hole  Court,  the  present 
Lord  Chief  Baron,  in  tecms^  declared  ^himself 
Wnd  by  the  authority  of  the  decisions,  al-r 
thoQgh  he  dii^tinctly  recognizes  in  the  law. prin- 
ciples adverse  to  those  decisions.    In  doing  this 
bis  Lordship  has,  with  great  force  of  reasoning, 
in  a  lucid»  able^  and  masterly  mapner^  sifted  the       ' 
^llacies  of  the  doctrine,    furnishings  himself, 
conclusive  and  convincing  argument  against  the. 
detenpinatioii  to  -  which    he  avows   that  he  is 
compelled    by  precedents  rehictaijtly  to  gubr 
mit;  whilst    Mr.  Baron   Graham   at   oace  re- 
volts froB)  such  ai^thority,  an4  $tsserts  the^ijEide* 
pendence  of  the  Court.  , 

These  circumstances  have  made  it  ittapossiblcJ 
to  abridge  tbi^  <;.ase  by  any  omissions,  oc  by  the 
tomstomed  compression  of  the  language,  where 
Aie  manner  is  scarcely  less  worthy  of  notice  thaii. 
the  matter  of  the  expressions  :  and  even  the  his- 
tory of  the  progress  of  the  cause  is  material.] 

This  was  a  suit  by  bill,  instituted  by  the 
Plabtiff,  as  Rector  of  the  parish  of  ZKrvestan 
{^fmirokeshirejj  against'  the  Defendants,  for^an 
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aocoHut  and  payment  of  the  •  tithe  of  oftk  wood^ 

growing  *^  not  from  aeoms»  as  prigiinBil  and 

«•         maiden  trees;  but  from  old  stools,  belonging  to 

and  RowB.  ^^^  ^^  ^^  ^^^^  fdled  manyyeais  Bgd,''  and 

of  the  bark  thereof* 

The  bill  also  prayed  that,  in  taking  the  ac- 
count, the  value  of  the  tithe  might  be  estimated 
according  to  the  price  at  which  such  bark  and 
oak  wood  were  sold  by-  Defendants* 

.  In  support  of  the  claim,  it  was  alleged  by  the 
bin,  which  was  filed  30th  January ^  1820,  that 
the  owner  and  occupier  of  certain  woodlands  in 
the  said  parish,  consisting  of  large  and  valuable 
Oak  wood  growing  (&c.),  had,  in  the  year  1812, 
sold  such  oak  to  the  Defendants  for  the  sum  of 
1900/.,  aAd  that  the  Defendants  undertook  to 
fell  and  remove  the  same  within  three  years  from 
the  time  of  sale;  and  that  they  did  so  in  the 
course  of  the  next  three  years,  principally,  if  not 
entirely,  in  the  course  of  the  years  1814  and 
1815;  and  that  they  carried  away  the  same 
without  setting  out  the  tithe  (&c.),  or  making 
compensation. 

The  bill  charged  (suggesting  a  corresponding 
pretence),  that  the  wood  was  not  gros  bois ;  or 
that,  if  any  part  of  it  were,  it  had  been  so  in- 
termixed with  tithable  wood  as  to  be  indistin- 
guishable therefrom. 

The  Defendants,  by  their  answer,  admitted 
the  Plaintiff's  right  to   tithe  a»   Rector,    the 
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occapatioii  of  the  woodland  by  the  vendor,  and      1^^ 
that  they  consisted  of  certain  large  and  valuable    ^"^^^^ 
oak  wood,  which  grew  not  from  acorns,  as  ori-         r. 
ginal  or  maiden  trees,  but  from  old  stools,  be*  and^^^E. 
longing  to  trees  that  had  been  felled  upwards  of 
eighty,  years,  a^  Defendants  had  been  informed 
and  believed.    They  admitted,  also,   the  pur* 
chase,  and  catting  down  and  removal  by  them, 
of  the  wood,  witiiout  satisfying  or  compensating 
the  Plamtiff  for  the  tithe. 

fiat  the  Defendants  averred,  that  the  whole 
of  the  said  oak  wood  was  timber  of  the  growth 
of  eighty  years,  and  was  gros  hoisj  and  that  no 
gro8  hats  was  intermixed  by  them,  in  the  cuttings 
with  wood  subject  to  tithe,  and  that  no  gros  hois 
Was  removed  or  sold  together  with  any  tithable 
Wood ;  and  that  no  part  of  the  wood  or  timber 
BO  removed  or  sold  by  them  was  subject  to  the 
payment  of  tithe :  and  they  denied  that  the  Plain- 
tiff was  entitled  to  one  tenth,  or  any  part,  of  the 
money  received  by  the  Defendants  as  the'  price 
and  considemtion  for  the  sale  of  the  said  bark  and 
wood ;  because  the  said  oak  wood  consisted  of 
timber  trees  which  grew  from  old  stools,  and 
which  had  been  so  growing  for  a  period  of  eighty 
years  and  upwards,^  as  (&c.),  and  that  no  part 
thereof  consisted  of  poles  or  of  timber  under  the 
growth  of  eighty  years. 

They  also  averred,  that  from  time(&c.),  it  was 
ihe  custom  of  the  country  wherein,  &c.  to  raise 
timber  from  the  stools  of  timber  trees  which  had 
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18^.      btteh  before  felled  and  cut  down,  and  not  ifroitt 
£^^^^    acorns ;  and  that,  by  the  custom,  no  tithe  was 
*•         payable  for    such  timber  so  raisea,   after  the 
And  Rows,  same  beca&ie  of  the  growth  of  twenty  years. 

It  was  also  stated  by  the  answer,,  that  at  the 
time  when  tlie  Defendant  jBote;^' became  the 
purchaser  of  the  timber,  and  when  the  Defend-* 
ant  George  had  become  a  partner  therein,  no 
claim  was  made  by  the  Plaintiff  of  tithe  in  re- 
spect thereof,  nor  until  after  the  whole  had  been 
sold  and  dbposedof;  and  that,  if  the  Defend- 
ants had  any  intimiation  of  such  claim,  they 
would  not  have  been  concerned  in  the  purchase 
of  the  timber^ 

In  support  of  the  claim  made  by  the  bill  seve- 
ral witneases  were  examined.  The  first  of  these 
proved,  that  he  had  himself,  on  the  part  of  Lord 
Milfordf  paid  tithes  to  the  Rector  of  the  parish 
of  St.  Maty  Tenby ^  in  the  county  oi  Pembroke^ 
about  five  miles  from  Loveston,  for  oak  wood 
growing  from  the  stools  of  old  trees,  but  of  what 
age  the  deponent  could  not  say.  Other  witnesses 
deposed  (in  substance)  to  the  facts  charged  by 
the  bill,  the  nature  of  the  timber,  its  mode  of 
growth  from  stools,  its  age  and  size. 

On  the  part  of  the  Defendants,  it  wad  proved 
to  be  the  custom  of  the  country  to  raise  the  tim- 
ber trees  in  the  manner  stated  in  the  plead- 
ings ;— that  the  trees  in  question,  with  some  very 
few  exceptions,  had  been  so  grown*;  and  that 
they  were  of  a  growth  of  from  sixty  to  one 
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handred  j«an,  and  in  dimennons  of  from  sixteen 

to  fifty-six  inches  in  girth  or  circumference,  'as    ^'^yj^V 

they  were  more  or  less  cramped  in  growth  by         »» 

being  more  or  less  overgrown  by  each  other;  ^adRows. 

and  that  there  were  no  poles  or  coppice  wood  ) 

amongst  the  wood  felled  and  removed,  and  sold 

by  the  Defendants.  The  witnesses  also  deposed, 

that  they  had  never  known  or  heard  of  any  tithe 

having  been  taken  or  demanded  for  or  in  respect 

of  such  wood  and  bark  as  was  the  subject-matter 

of  this  suit,  in  the  county  of  Pan^Are. 

1832. 

The  cause  now  first  came  on  to  be  heard  be-    ^_.  ^  -J.r 

fore  the  Ijord  Chief  Baron  [RkAards],  sitting    ^SkJmi. 
alone  in  Equity,  in  the  Exchequer  Chamber  ;--- 
when  it  was  argued  by 

Jervis  and  Wilson^  <hi  the  part  of  the  Plain- 
tiff;  and 

Sir  IP'.'  Owen  and  J.  Evans  for  the  Defen« 

dants.  . 

In  support  of  the  claim  of  tithe  of  the  wood  in 
question  made  by  the  bill,  it  was  urged,  that  it 
was  founded  on  the  law  upon  this  subject,  as 
established  by  all  the  decided  cases  found  in 
the  books ;  and  that  these,  though  not  nume-* 
^ns,  were  clear  and  distinct  on  the  point,  and 
conclusive  against  the  defence  set  up  to  tibia 

wit.  . 

« 

Admitting,  in  limine^  that,  upon  principles  of 
VOL.  xni.  -o 
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188B.      iaw,  and  the.  declaratioA  of  the  statute  of  the 
^^ANs'   ^^^^  o{  JSflid..  ch.  3,   suits  for  tithes  of  gi:eat 
^  ^-         wQcsd,  of  tteageof  t^j^e^ty.yeais  or  more,  Would 
aad  RowB.  ^^  subject  to  prohibition,  it  was  submitted,  as 
the  leading,  proposition  of  the  Plaintiff's  case, 
^nd  th^  fouadation,  in  law  and  fact,  of  his  claim, 
.    th^t  .thaf  statute  ^applied  wholly  to  gros  6aw— 
great  wood,  or  timber  trees  properly  so  called. 
.  That,  it  jvasi  insisted,  was  wood  consisting  of 
entire  standard  timber  trees  or  masts,  being  of 
twenty  years*  growth  and  standing,  or  more ;  but 
^        that  it  did  not,  and  could  not  be  construed  to 
.    extend  in  words,  or  by  implication,  to  succeed- 
ing shoots  or  germins,  which  should  spring  from 
the  roots,  stools,  or  sti:(mps  of  such  trees,  after 
they  had  once  been  cut  down,  of  whaten^er  age 
or  size  pch  shoots  might  be  when  severed  from 
the  original  stool. 

For  wood  of  the  first  description,  it  was  con- 
ceded, no  tithe  would  be  payable,  as  being  ex- 
empt by  reason  of  the  priTil^e  attached  to  its 
quality  oigros  bois^  or  great  wood:  but  for  wood 
of  the  second  sort,  when  cut,  of  whatever*  growth, 
it  was  contended  tithe  was  payable,  because  it 
was  ^ot  gres^t  wood,  but  merely  silvi^i  c^dua^ 
whatever  might  be  its  age,  size,  or  dimen- 
sions. 

Upon  that  proposition  the  PlaintiflT  built  hie 
right,  insisting  that  the  wood  in  respect  of  wliicl 
the  present  suit  was  instituted  was  of  the,  lattei 
description. 
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h  support  of  this  proposition,  so  made  the    ^^^j 
basis  9/  his  case,  his.  Counsel  first  referred  the  v  jivANs 
Court  tathe  early  history  of  the  tithe  of  wood  in     ^^^^^ 
this  king;dom,    as  furnished  by   Selden  (a)  and  and  Ronvs. 
LMefcpod  ib).    After  adverting  to  the  account 
gi?en  by  Sddm  of  the  ^disputes  subsisting  at  that 
time  of  day  between  the  clergy  and  the  laity  as 
to  the  question  of  what  sort  of  wood  was  titha- 
ble^^l  doubt  on  that  subject  was  at  once  put  an 
eqd  to,  by  a  solemn  declaration  made  by  the 
coQstiti^tion  or  canon   of  a  provincial  council, 
coBvened  for  th|it  purpose  by  Archbishop  Strut- 
fordf  by  which  it  was  established,  that  all  wood 
growing  ^^in  from  the  stools  or^roots^of  trees 
?hich  ha(d  been  cut  down  was  Hlva  cadna^^  and 
that  the  owners  of  such  wood,  when  cut,  should 
be  compellable  to  pay  tithes  of  such  wood,  as 
they  did  of  bayard  com. 

Thus,  it  was^urged,  there  was  a  clear  and  pal- 
paUe^diBtifiction  mad^  between  gros  bois,  or  tim- 
ber of  a  certain  growth,  and  silva  cadna,  or 
wood  g^wtng,  from  the  roots  ol*  timber  trees 
f^^--a  .distinction   which   would  admit  the 

(a)  SeUten  on  Tithes,  ch.  8.  (ft)  Page  200,  m  noiii  apoD 
».  28  to  31.  /  2^7  and  p»  ^0,     the    eioion    of   Archtbisfaop 

riitiono^ielel    ''^  '  Stratford.  * 

*  '*,BvfumwdidedaramiuprQwd(me  CaiusUHijflvam  cttAum 
jOmfore  qwe  cuJMM^que  exitfin*  geMtU  arhofum  lui  Jioc  kibe- 
^'aoedaiMr  kqna  ^tiamnuximrurtmif  et  iHtfih^  ^nU  rvM- 
dhi^'ttiik^  mjJkelmam  utf^ttale^  prudMem  j**- 

rodMOmM  ae  moMeUm  eeeknU  p^mhitfidiim  necmm  iilvamm 
t  h^utmodi  ad  prinittiio^ 
O  2 
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1838.      t^laintifl's  claim  to  the  tithes  now  sought  td  he 
^*EvANs'    ''^covered,  withoiit   any  inconsistency  with  the 
V.  '      provision  of  the.  statute  of  Edw.3.  c.  3,  as  it 
and^Ro^E.  ^^^^^  ^^t  be  shewn  to  be  in  any  respect  incom- 
patible with  the  law  in  the  case  of  timber  thereby 
intended  to  be  declared  and  ordained. 


This  view  of  the  law,  on  this  pointy  it  was 
contended,  had  been  taken  by  all  the  Judges 
under  whose  consideration  it  bad  at  any  time 
been  brought,  and,  consequently,  all  the  deci- 
sions would  be  found  to  support  it :  and  the  same 
opinion  had  been  upheld  by  almost  every  text 
writer  on  the  subject ;  or,  where  the  contrary 
had  been  asserted,  it  was  overruled  by  judicial 
determinations. 

Of  the  cases  on  this  subject,  that  of  WplUm 
V.  Tryon  (a)  [was  first  adverted  to,  as  one  of  the 
earliest  authorities  in  point  of  time,  and  one  on 
which  much  reliance  was  placed  as  quite  coriclu- 
sive  of  the  point,  because  it  was  said  to  have 
destroyed  the  force  of  a  dictum  of  Lord  CokeQi)^ 
which  might  have  been  considered  adverse  to  the 
view  of  the  law  which  the  Plaintiff's  Counsel 
had  to  support ;  and,  secondly,  because  it  was 
a  determination  expressljp  in  point  in  &vour  of 
this  claim,  proceeding  from  very  high  and  un- 
questionable authority.  It  was  represented  to 
have  been .  the  opinion  of  Lord  Hardwickey  as 
collected  from  the  report  of  the  case  of  Walton 

(a)  «  Gwill.  827.— AmbL  133.--^  Burn's  Eccl.  L.  481. 
(6)  2d  Inst.  643. 
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V.  Tryon^  that  the  removal  of  tjie  mast  of  the  1823.^ 
maiden  tree,  originally  produced  by  the  acorn,  ^'^^^^^ 
carried  away  from  all  the  after  shoots  springing  ». 

fix)m  the  root,  the  privilege  of  being  exempt  from  ^j  Row^ 
paying  tithe.     In  the  course  of  delivering  judg» 
ment  in  that  case  (after  stating  the  third  rule 
laid  down  by  Lord  Coke^  that,  where  the  body 
of  %  tjee  is  privileged  from  paying  tithes,  the 
germins  growing  out  of  the  roots,  of  what  age  ' 
soever,  being  part  of  the  inheritance^  are  ex^' 
eiopted likewise).  Lord JErari/tricA;^ says,  "These 
niles  have  not  beeii  contradicted  since,  except 
in  the  case  of  germins  growing  from  the  stools 
of  trees  that  have  been  entirely  cut  (lown;  and 
this  with  reason  ;  because  great  part  of  the  cop- 
pices  or  underwoods  of  the  kingdoip  afe  germins ' 
from  such  stools  and  timber  wood,  atad  it  would  > 
deprive  the  clergy  of  tithe  of  many  underwoods/'' 
Another  reason  is  given  in  the  passage  imme- 
diately following;   which  is,   that  iii  that  case' 
""  there  is  no  tree  remaining  whence  the  germinn' 
may  derive  the  privilege/' 

For  the  same  reasons  the  case  of  Ford  v.  Rae^ 
rier  (a)  was  cited,  as  shewijig  lh»t,  in  the  opinion 
of  Lord  EUenhorough  also,  the  dictum  of  Lor4 
Coke  was  expressly  founded  upon  reasons  not 
tenable  in  law  ;  and  that  the  cases  referred  to  by 
that  writer,  in  the  margin  of  the  text,  did  not 
BQstain  the  propositions  which  it  was  intended 
to  found  on  them.    In  that  case  it  was  decided, 

(a)  4  Mattl«  A  Selw.  130. 
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18S3?  '  that  germins  of  any  age,  growing  fromstoolsi 

BvAm  ^^^^  tithable,  and   that  no  period  of  growth 

GBcyRGB 


»-         would  protect  them. 
GBcyRGB 


.  The  following  cases  were  next  broii^ht  linder 

the  notice  of  the  Court,  as  substaiitive  determi- 

lUitions  by  this  Court  on  this  very  ^oint;  concla- 

siyely  deciding  that  tithe  was  payable  to  the 

church  for  wood  growing  from  stools  or  roots  of 

a}l  kinds  of  tree^  of  whatever  age  or  size.   First, 

the  case  of  Bibye  y.  Huxley^   as  reported  in 

Wood's  Tithe  Decrees  (a),  was  pressed  upon  the 

Court  as  a  clear  decision  oh  the  point  in  farour 

of  thp  Plaintiff's  suit,  asi£  wa^  there  decreed  by 

this  Court,  in  17iiit  in  a  suit  institute  as  the 

present  was,  by  a  Rector,  for  tithe  of  wood,  that 

the  Defendant  do  come  to  ah  account  with  the 

Plaintiff  for  the  value  of  the  tithes  of  wood  for 

the  time  in  the  bill  (except  Ifor  oak,  a^sh,  and 

maiden   trees   of   beech,    above  twenty  years' 

growth),  and  heecn  wood  propeeking  from  stoots 

loriginally   maiden    trees'^    above    twenty   years' 

growth.*    This  exclusion  from  the  exception  out 

la)  Wood's  Titbe  Decrees,  vol.  9,  p.  m.— 2€iwilL  657.— 

*  1%  ttffPL^i  fail  to  be  observed,  as  a  reiy  extraordiiiary 
|)^llg,  that,  according  to  this  reading  of  the  decaree,  it  will  be 
a  decree  for  the  t»tb9  of  wqofl  (generally),  and  beech  wood 
proceeding  (^c.),  aftef  |i  pingular  exception  mterotnii(^  hg 
way  ofpofrefithesii^  of  so  krge  a  proportion  ofwoodU 

A  parenthesis  in  a  decree  is,  of  itself,  a  sinjo^ular  and  un^re* 
cedented  mode  of  expressing  its  teni^s ;  but  in  this  case  it  cre- 
ates more  than  ordinary  oonfusioitaa^:  suspicion.  If,  on  the 
other  hand,  the  exception  followed  aliogetliet  the  statensefit  of 
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i  • 

of  Uie  wood  to  be  accounted  for  by  the  Defend- 
ant, ofbeecfl  Wood  growing  from  siools,  althotiglf     e^^ns^ 
of  more  thkn  tVerity  yeats  growth,  it  was  urged         «• 
wasconclusiye  ^evidence  of  th6^  opinion  of'  thd  ^^  Rowe. 
Court  tW  such  wood, 'though  timber;  was  tith* 
able:'   ^'''    '"'-'  ^^    *     '  '"'       i  ^i   ^  '.  .  t. 

The  next  case  relied  upon,  as  evidencing  a 
gim&ar  ophkioii  by  a  siteilhr  con(!ludibii  and  de** 
cree,  was  that  of  J^cUbMh  V.  Hdywatd{H\  lA 
1^5,  aisb  cited  from  lf%rf: '  That  wdi,  like* 
wise,  a^ectbr^s  bill  for  ttthe  of  wood,'  amd  the 
defence  'was,  tlie'  privilege  of  timber:  -Tb« 
Court  ther^  referred  it  to  the  Depiity  Remem^. 
braiice^' to  inquire  wd' report  what'purts  and 
quantities  of  the  wood  mentioned  in  the  plead*- 
ings  during  the  time  (&c.),  grew  from  the  mast 

(a)  8  Wood's  Tithe  Decrees,  612. 


thfrabject-matter  of  the  decree,  **  off  wood  exeepi  (&c.),^  m* 
eluding  all  that  follows,  it  would  be  plain  and  perspicaous. 

It  will  ^  found,  that  In  the  case  otWalim  y.  Tryeni  I^vd 
Hardtiieher  ^Wdently  reads  •  the  last  words,  "  and  beech  wood 
proceeding  from  stools  ^^liginblly  inaiden  trees,  abo?e  twenty 
yftrs'  growA,''  as  behig,  in  hat,  a  past  qf  jthe  taBeqfUamg^  and 
■otpsrt  of  the  decree. 

It  shoaU  be  dbserred,  too,  (for  it  makes  the  fact  much  more 
■ftterial,)  thatwhen  that  judgment  was  given,  thebook  called 
^  Wood*  IWie  Decrees,"'  from  which  the  decree  4b  now  cited, 
vu  not  in  existence.  . 

It  is  probably  with  allusion  to  somethmg  of  this  kind  that 
Am  Lord  Chief'  Baron  Riehardt  speaks  of  the  decrees  in  that 
IkkA  is  the  termf  in  which  he  will  be  found  to  express  himself 
nawbseqnekipage; « 
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X823.      or  seed,  and  likevme  what  parts  or  quantities 

^y^^    thereof  greir  from  atoola  or  roots  of  trees  there- 

V;.        tolEbre  fallen  by  the  Defendants  during  the  time 

jwd^QvTs.  'aforesaid^  of  any  age,  growth,  or  size  whatso- 

ever:  and  to  inquire  of  underwood  (&c.),  re- 

eerving  further  directions. 

The  eante  ^iecree  tiras*  made  in  the  case  of 
Titrnar  v.  Smith  (a),  in  16W,  where  the  Court 
erdered  a  reference  to  the  Auditor*  to  take  m 
account  of  the  coppice  wood^  or  underwoods,  or 
woods  grotnng  promiscuously  mi  stubs  or  stem ; 
and  of  that  wood  the  Auditor  was  to  compute 
the  Talue,  and  what  wa9^  due  for  the  tithe 
thejrtof^ 

So  in  Amber  v.  Jackson  (6),  the  point  was 
ligain  determined  upon  the  acknowledged  princi* 
pies  which  were  the  foundation  of  the  present 
claim* 

tn  the  comparatively  recent  case  of  ,Lewis  v. 
SneU(c),  also  in  this  Court--M.  T.  1811— which 
was  a  suit  of  the  same  nature,  the  Court  ordered 
a  reference  to  the  Deputy  Remembrancer,  to 
take  an  account  of  what  trees  bad  been  cut  down, 
topped,  or  pollarded,  on  the  lands  of  the  Defen- 
dant, which  were  under  the  growth  of  twenty 
years,  and  of  the  talue ;  and  also  of  the  coppice 
land  underwood  ;  and  to  take  an  account  of  what 
germins  had  been  cut  by  the  Defendant  frorii 

Ctf)  G will .  529.  (e)  lb.  ^18,  in  $io$i$. 

(»)  3  Wood  8  Thh»  Decrtes,  226. 
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Ak  stoob  of  trees  aboTfef  twenty  years'  growth, 

ttd  what  part  of  the  latter  had  been  mixed  With    ^^yj^ 

mderwood.    The  Deputy  Remembrancer  hav-    ^  ^» 

fl^ieported,  that  a  lai^e  quantity  of  coppice  MdEowjUA 

wood  and  underwood  had  been.cut  down  by  the 

Defendant,  and  that  a  large  quantity  of  germini  - 

had  also  been  cut  down  by  him  firom  the  stools-  ^ 

ef  trees,   of  more  than  twenty  years'  growth,' 

which  were  mixed  and  cut  with  coppice  and 

onderwood,  hornbeam,  poUatds,  tnaple,  young 

trees,  tellers,  and  faggot  wood ;  but,  for  want 

of  evidence;,  he  could  make  no  report  of  the 

vabe  of  the  germins.     On  further  directions,  a 

decree  was  made  for  the  payment  to  Plaintiff  of 

the  tenth  part  of  the  value  of  the  coppice  and 

underwood,  with  costs. 

On  these  authorities,  therefore,  they  con* 
tended,  the  Plaintiff  would  be  entitled  to  a  de* 
cree  by  the  law  of  the  case. 

The  defence  now  set  up,  it  was  observed^ 
was,  in  effect,  a  prescription  in  rum  decimando; 
and,  considered  in  that  point  of  view,  it  was 
objected,  that  the  answer,  both  in  the  form  of 
stating  it,  and  the  substance  of  the  statement, 
vas  wholly  defective; — that,  being  a  defence  in 
derogation  of  the  rights  of  the  Church,  which 
the  Courts  were  bound  to  protect,  it  should  be 
received  with  caution,  and  ought  to  be  pre- 
sented with  accuracy  and  certainty,  clearly 
defining  the  nature  of  the  prescription,  and  the 
«xtent  to  which  it  was  to  be  applied ;  whereas, 


1IB&.     ixv'tlifi  pr^aent  case,   it  was,8tatf4  oolyin  a^ 
BviAJiiiL    g^wral  wftjr,  and  all  was  loose,  vague^  and  un- 


add  BawBi.. 

T^he  saiae  ob^ery^tions,  it  was  urged,  were 

a^pUpable  to  tl^e^  attti^uipt  to  put  forward  a  cus- 

tpm.  ia  thaf  p^  c^f  th^  c?ountrjr,  in  respect  <^f  the 

sMiy^t-matter  of  the  Plaintiff's  demand! 

On  the  part  of  the  Defendants  it  w^  insisted, 
^^  none  of  the.  cases  which  had  been  relied  on 
ip  9uppor^  of  (h^s  claim  w^nt  the  length  of  deter- 
mining tbe  qu^^tip.n  on  which  it  was  agreed  on 
both  sides  (h^t  it  depended:   that  was,  what 
ff^sk  the  triie  construction    of  the  statute  of 
45  Ediv.  3.  c.  3  ?     It  was  urged,  that  this  being 
an  entirely  new  case,  on  which  there  was  really 
no  authority  in  the  books  which  could  be  consi- 
dered  decisive,  was  in  itself  »  istxang  argument 
against  the  construction  contended  for  on  behalf 
of  the  Plaintiff.    The  tnite  construction  of  the 
statute  on  ^yh^cl^  this  cstse  must  be  determined, 
it  wf^i  fiubniittedi  would  resolve  itself  into  the 
.question  o.f  .w^t^at  was  the  true  meting  of  the 
woi:ds  gre^t  wood  ^nd  silvaaedua^  as  cpntradis^ 
tinguished  ftom  ,each  other,  with  reference  to 
,the  exemptipn  of  the  one,  s^nd  the  liability  of 
.the   other,   ^to    tb^  .P^y^^f^^    ^^   ^^^1^^  to  the 
.Church. 

The  histijrj  qf  this  question,  it  was  contended, 
^i^ade  Jn  .J^vour  of  the  defence.  The  disputes 
between  .tfie  cjl^Kgy  aud  laity*  on  the  question. 
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tdkich  produced'  a  canon  on  the  part  of  thie 

a*ch,'  giviiig  the  clerical'  constamctibn  of  siha 

dDAut;  aiul^  an  act  of  Parliament  on  behalf  of 

tke  people,  dedaratoty  of  the  coftimon  Itfw  on  naditiwm 

(te  ^object,  prove  that,  at  common  law,  tMa* 

i^ood'  was  clearly  never  tithabl^    On  Chat  point) 

allii8tit.643,  was  cited. 

The  Parliamenftary  Rolls  were  refditCid  t«;  t» 
shew  ttiat  the  petitions  presented  from  tinife  to 
time  by  the  Commons,  timpore  Edw.  S,  ai^oise 
from  the  fr^nent  attempts  on  the  part  of  ffae' 
Clergy  to  infringe  on  their  Common  law  right ; 
whikrt  the  King's  answers  always  unilfbrmly  re- 
ferred them  to  that  same  law,  until,  at  last.  Hie' 
45th  of  Edw.  3.  was  passed,  for  the  sole  and 
atowed  piil^b^e  of  protecting  timber  frbm  the' 
effect  of  tfab  dihbtlibJBil  cdnithiction  put  on  the 
tienns  ritva  ^iBdki^^^ii  cdikstruction  which  th^ 
*iiole  histb^y  of  thii  progress  of  the  dispute 
protrA  ifras  not  only  neveir  adopted  nor  tolerated, 
bat  was  by  that  statute  declared,  in  efl^t,  nevef 
to  have  beei^  the  meaning  df  the  words ;  ^ii4  that 
tlie  canons  of  the  Church  'had  ever  beeto  istt  varfJ 
ancfe,  in  this  matter,  with  the  law  of  the 
cointry. 

By  the  woi'ds  "  grc!at  wodd,"  used  in  the  sta- 
tuteas  a  generic  deisicrfp'tfoh,  it  was  insisted,  it 
^vas  intended  to  include  i3\  timber,  or  wood  of 
tieeg  of  twenty  years'  growth  atoi  more,  by  what- 
ever denomination  each  species  of  it  might  be 
<^e^  and  by  whatever  means   it   ihight  be 
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IB33^^  miaed.  Timber,  ag^a»  was  a  term  known  to, 
Evans'  ^^^  recognized  by  tbelaw»  of  whicb  one.  of  the 
V.  principal  properties  distinguishing  it  from  otiier 
fmd  RowB,  .wood  was,  that  from  .its  natural  quality,  and  the 
dimensions  it  was  capable  of  acquiring  from  age, 
it  deriyed  a  strength  and  durability,  which  gave 
It  an  aptitude  for  building;  whereas,  on  the 
other  hand,  other  wood,  and  even  timber  trees 
under  the  age  of  grp^  ^ms,  and  other  wood  not 
being  Qt  for  building,  and  was  cat  /reg^emtljf  ^ 
for  nuie  as  fire-wopd,  apd  for  minor  objects  of 
wood-work,  was  what  was  meant  by  siiva  cfedua. 
Th^t  distinction  was  tak^n  by  Lindewppd  (a\ 
who  saL^Bj  *' Lignum  propria  ^mptum  dicitur 
quod  ad  ccmhurendum  non  ad  tedificqndum  dispth 
nitur:  sed  satis  constat  multas  grossas  arbores  non, 
valere  ad  ipdificatidum  sed  potius  ad  cowburen^vm^. 
Ergo  si  tales  arbores  prostemantur  debet  de  eis 
sohi  decima.  Prpbatur  etiam  hoc  per  flhd  gcne-^ 
rate  dictum  quad  vult^  ut  de  omni  eo  quod  prqducit 
httmus  solvatw  decima.'*  So  in  SeHden,  ch.  8* 
§  61 ,  p.  246  (edition  of  1618),  it  is  said,  that  the 
eight  persons  employed  to  bring  in  a  new  body 
of  canon  law  for  England/m  $  Edw.  6,  excepted 
Ikrees  of  twenty  years*  growth  firpm  the  payment 
of  praedial  tithes.  As,  therefore,  it  was  thq 
quality  and  capacity  of  wood,  for  the  higher  pur- 
poses of  its  utility,  which  made  it  timber,  or  the 
absence  of  those  which  made  it  not  timber,  so,  as 
it  was  timber  or  not  timber,  was  it  exempted  from, 
or  subjected  to  the  payment  of  tithe ;  for  with 

{a)  Proyinciale,  lib,  3.  Ut.  IS  (note)  n.  Arborum. 


tills,  M  with  other  produce  df  agrictilture,  the     'l8fi8. 
application  of  It  toften  determiiied  its  tiihability,  i^'J^^xns' 
both  in  4ct  and  in  manner  {a).    On  the  feet  of         t>.. 
the  wood  in  queistioii  (Which  Was  oak)  being  titti-  an/Rotftu 
her,  whether  at  common  law  or-  by  custom,  it 
woulJd  fee  idle,  and  a  waste  of  time,'  to  say  a 
word,  as  that  was  admitted  On  all  hands. 

The  &ct  of  the  wood,  which  wag  the  subjecit' 
matter  of -this  suit,  bieihg,  withoni  doubt  of 
question,  timber,  was  one  which  destroyed  the 
^piitiBition  of  the  decide  cases  which  had  been 
dted  on  tXie  Plaintiff's  side:  The  whole  force 
of  the  de€i8U>n  in  the  case  iiiJEbrd  v.  Racster^  as 
appli^'  to  the  Plsintitf 's  case,  is  destroyed  by 
that  feet;  for  the  previous  question  there  was, 
whether  the  treies  in  dispute  were  timber  ;  and  it 
«hoiild  even  seem,  tfant  if  the  Jury  had' found 
that  they  ^ were,  the  Coarf  would  have  come  to 
a  contrary  conelVision ;  but  the  whole  question 
in  that  case  turned  '^on  the  fact  of  the  wood, 
which  wiusthe  subject-matter  of  it,  being  timber, 
or  gros  baisj  of  the  statutable  agei     . 

On  the  case  of  Walton  r.  Tryan  it  was  ch^ 
^nred,  that  no  principle  could  be  elicited  from 
it  which  could  be  applied  in  aid;  of  this  bill ; 
and  that;'  in  feet,  on  the  contrary,  .the  obseif^a^ 
ticms  of  IkiMrd  Hardmcke,  when  duly  considered 
and  weighed)  made  against  :  the  *  Plaintiff's 
claim,  '' 

(a)2dliittit643. 


Md^oSx.  tb»fc  boQk,  or.ouivbat  the  deore^  w^ere  foumded. 

^  Qn , jthe  ,«^er  bfuid'  iti  \t^  ;iiJ5ged, .  that  Jd^efe 

was  a  ecjpatjMTQight  of  f^fitlipialy  to  J^  fbui^  in 

the  books  which  was  in  faroar  of  the  present 

ide£^pqe.  i  ?irst^  theje  ifw  ithe  pnip9>ii,  ef.  Lord 

:  A^>  ;>wbo^  ^n  his  8d:  Inst4tate» ^  s^ys^,  *«lf  ja 

:tinib^otiwMan4b  iik^ 

ftWPev  q^t  itidown,  ^nd  couv.ert,  it  to  iv^lf^k^- 
^.po  tithe  shall  be  |Ntid  thei!f»fi}re^  for  tbe^iQbei:it- 
^  anjpe.that  once  ;vras  ii|  it :"  and  be.  .addsi.  ol.trees 
.  0f;tJ|reiit7  (Ji^am  of  age;  **  T^his  is  the  »ge,  to  bpr 
J  ,4ll  /PWts^m  Cowrt«  Chrifrtjan  finr  titbea.iAndthe^ie 

woi]^;ai«  ,to  be  und/^istp^d  pf  grQS9  trc^es,.^^^ 
V  maLys.efiue^  for  timber, .  and  grow,  oat  of  tbpir  ovn 
.  isbibs^  for  if  a<ioan  usually  top  or. lop.timbi^r 
.  ti»es,  tithes  shall  AOt  .be  paid»  »thoxighith«7.  be 
,  .under  ^e  age  of.  twenty  yeajrs.  .  £or,  as  the  l»w 

privilegeth  the  body  of  the  tcee^  being;  parc^.x>f 

the  inheritance,  so  it  does  privilege  the  branches 

also.  ' 

ixMiSo,  if aman.cntjdqifni timber .tcees^.jtitbe 
4ihall«  not  be,  paid  .for^the  ^^rmina  .or.  J>xnnchies 
.  which,  grqw  out  of  the  roots,,  of  what  age  so- 
ever^ for  that  the  roots  are  parcel,  of  the  inhe- 
ritance." 
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h  an1&iidnymiDti8  case,  in  Ist  Cro.  (a),  H  ^fms    rifllS. 
^i^slydf^tMintedby  ITr^  tkat 

if  66e  cut  ti^6s,  i9«rti2ch  Are  oririay'  be  timber 
trees;  kaodks,  elitt<  &c./  ^Hhough  tbey*tiiaybe,^j|J^g^ 
under  £be  dig^  of  twenty  years,  no  tithek  are  doe : 
luidso,  iftree^olTtbatatgefarecrut,  andn^sw  ^r*  • 
iDins  grow,  no  tithes  are  due,  tfaoagb  theyjbe 
tinder  that  age."  The  latter  part  of  this  position  . 
is  ako  held  in  a  case  referred  to  and  recognized 
in  tifartts  cas^e  (ft),  Where  it  is  sai^,  '*  So  it  Was 
Mi'ii Slit.' Reg:  intet  SarApi&n  md  9F0ttkmg* 
im,  id  C.  B.,*  *i;hat,  if  tidiber  trfees  have .  been 
iKually'  topped  diid  lopi^ed,  'no  tithes  «baU' be 
paid  ofthem ;  for,  as' the  fatw  privileges  the  body 
of  the  tree,  being  patcel  of  the^  inheritance,  so  it 
privileges  the  ^  br^chesr  also :  and  therewith 
agrees  Docjl  and  'Stud.  175,  wbere  ateason  is 
givenr  It  is^  ttiei«^  said,  tbat  if  d  inan  fell  4iis 
timW  tiiees,'  Ittlied  isball  not  be 'paid  for  the 
gmiiins  wbicli  are'  g^oiving  itic  rddtdlmi  seuitir^ 
fihusi  in  respect  diat  the  root  id  part  of  thOiin* 
bentance,  as  it  wai^  held  in  P<t^A.  if'EHzt  in 
tlusCourt.**   S^o  Broke  if.  Rogers  {e). 

hi  Soby  r.  Molina  (d),  in  prohibition,  where 

the  question  was;  whethfeir  the  brattches  tif  horn- 

l)eam][i6n^       of 'the  growth  of  twenty  yea^rs  and 

'W,  were  'tjthable  ^  Small'  Wood,' or  ^Mffipt, 

(«)  Cio.  Elis.  M.— Hdore,     dr&ni  dkmet."* 
90e.    110    iiMi.    Wray    v.      ;  (b)  11  Co.  48. 
,   Q^<4,  "  P«#ifc  fuarkMmnUk     /  (e)  Moore,  908. 

^  m  impiJ  ««k^  *^'  rai.'^   Etftc^ 489(b)« 
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/IMS.  as jbelonging to  exempted  trees;  a consultatioil 
was.  awarded,  on  the  ground  that  hornbeam  iu>t 
being  timber  was  not  privileged ;  and  that,  if  the 

i^&ov^.  hornbeams  themselves  had  been  cut  dowp,  tithe 
would  be  due  for  them.  That,  therefore,  they 
urgj^,  was  a  case  proving  the  law  by  the  excep- 
tion. 

A  Nisi  Prius  determination,  in  a  case  of  Unr- 
derwoody.  Buckle,  tried  at  Hereford  Lent  Assizes 
in  1812,  under  the  authority  of  M*r.  Justice 
Baylofj  who  had  directed  the  finding  of  the  Jury 
on  the  point  of  law,  under  circumstances  exactly 
corresponding  with  those  of  this  case,  was 
also  much. relied  on*  In  that  case^  wbicli.  was  an 
action  at  law.  raising  this  very  question  of  the 
tithability  of  this  spedes  of  wood,  a  verdict  was 
found  for  tibe  Defendant  against  the  t^arson,  on 
the  ground  that  it  was-  exempt  as  gros  Iboisy  or 
timber.  That  verdict  it  had  not  oeen  thought 
prudent  to  attempt,  to  disturb ;  for  the  case  was 
not  jbrought  before  the  Court  from  which  the 
record  veent  down,  by  motion  On  the  question 
of  law. 

They  also  submitted,  that,^  by  i^ome  of.  the 
diecisions  on  this  question,  the  privilege  of  ex- 
emi^tion  from,  tithes  in  favour  of  timber,  had 
been  determined  to  extend  even  to  the  branches 
of  timber'  trees,  when  such  branch*  afaouM  have 
attained  the  age  of  twenty  years ;  and  that  had 
been  so  held  on  the  ground  that  the  branches, 
when    of  that  growth,   wotild.  themselves   be 
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timber.— 1  Rotte'%  Abridgment,  ©40.— llam  v*       W88- 
Pateiu(m{a) — Narthleighv.Collard(b).' -  Bvan« 

To  tbe  objection  taken,  that  the  defence  aid  Rowb» 
fas  a  pi^cription  in  nan  decimandoj  it  was  an- 
swered, that  such  a  prescription'  in  privilege  of 
timber  was  not  the  ordinary  prescription  sup* 
posed  to  be  founded  on  grant,  and  in  derogation 
of  the  rights  of  the  Church ;  but  was  founded  on 
pofiitiTe  law,  and  confirmed  by  act  of  iParlia- 
meat,  and  therefore  should  be  favourably  en^* 
tertamed ;  and  an  anonymous  casq  in  Mod. 
Rep.  (c)  was  cited  for  this. 

In  Dike^  v.  JBrawn  (d)^  where  a  >  profaibitito 
was  moved  .for  on  a  suggestion  that  the-iaggotil 
ia  question  virere  made  of  loppings  cut  from  the 
stomps  of  timber  trees'  above  tweiity  years* 
growth,  it  was  refused,  <mly  on  th6  ground  that 
the  application  was  too  late.  '  ^ 

Lord  HiMf  in  the  case  of  Hicks  y.  Wooder 
m  («),  sayd^  '*  It  will  be  difficult  to  shew  a  ntm 
immamdo  for  any  tidies  dmifet;  those  6ix»ood  *  * 
•  •  '  .  •  Now,  if  tithes  of  wood  had  Ijeen 
due  of  comqicm  right,  to  what  purpose  was  that 
canon  made  by  Archbishop  4S'<m{/brdf,  in  the  17th 

(«)  Cni.Slis.  An.  (€)  4  Mod.344.— S.a  Holt, 

(*)  1  Wood's  THhe  Deer.  071.-1  Ld.  Raym.  137.— 12 

»,  Mod.    ill.'  —  Arab.    403.~ 

(c)  7 Mod.  Rep.  137.  Carth.   392.— Salk.    655.— 

(<0SU.Rayvi.386.  kin.  660: 

▼Oi,  XII.  H 
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"]gS{).      vciir  of  J^^ii^.  S,  that  tithes  of  sika  cadua  ahall 
m^    be  paid?"   . 

GsoRGft  In  reply,  it  was  urged,  that  no  argument  b^d 
been  offered  to  the  Court,  in  any  way  impugning 
pr  removing,  By '  distinction  or  otherwise,  the 
Authority  of  tlie  cases  on  which  the  Plaihtifl' 
founded  the  propdsitioii  on  which  he  had  erected 
thiaclaiia,  aiid  that  the  defence  was  altogether 
nnsuppdrted  ;— that,  as  there  had  been  no  dis- 
pufe  about .  facts  oi^  either  side,  it  remained  a 
dry  question  of  law  for  the  decision  of  the 
Court.  ... 

,  On  the  Nisi  Prim  case  of  Undenvoodv.  JBnckk, 
Md^io  belthe  tftily  autthbrityattempfe^  td^^be 
^hotxi^t  ibi^ard  by  th^fPefemlafitfii,  it  wftft  ob* 
MVved,  tfitft'a«:tHat  case  hWd  nerertreen  broiigbt 
before  the  Court  of  King*s -Bench,  it  could  not 
be  considered;  like  the  case  of  Ford  v.  Saaterf 
a  legal  decision  oh  the  poitft*  -  ^  . 

7  Wiidterer  other  authorities  had  li^i  men- 
tioned,'  in  opposition  to  those -relied  oir  by  the 
t^kiiiftiff/>it  was  urged,  had  been  extibguisbed 
by  the  decisive  opinion  'of  Lord  Shrdwieke,  in 
the  very  important  and  conclusive  case  of  Wah 
t<my.  Tryon^  It  was  therefore  submitted,  that 
the.Plaintiff  most  have  a  decree  for  an  account, 
according  to.  all  the  cases,  unless  the  Coort 
should  be  prepared  at  once  to  overrule 
them. 

At  the  conclusion  of  the  argtimenh  Ih&Lord 
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C^iSkw-M  observed,  ihat  he.  conaklered  it  a      1^« 

very  important  subject;  and  (notwithttanding     £vans 

the  various  cases  iivhich  had  been  referred  to  in    q^J^j^q- 

ikt  dottise  of  tho.  discussion;)  in  several  respects  and  Roiwi. 

a  new  question.    For  these  reasons,   he  said», 

that  he  should  take  some  timato  deliberate,  as 

k  was  a  matter  which  appeared'to  him  to  involve- 

points  of  very  considerable  dignity, — that  it- 

rasa  claim  requiritig  the  m6st  anxious  attention 

with  r^ard  to  its  consequences ^nd  extent,  and 

that  it  was  also  (he  would  repeat)  one  of  much* 

novdty;  whilst  the  interests  both  of  parsons^ 

and  of  land-owners,^  which  were  involved  in  it, 

were  of  serious  mi^itude*.  He  concluded  with* 

nying  that  he  would  consider  the  oasesi  and 

give  judgment  on  a  future  day ;  but  that  it  was 

not  probable  it  would  be  delivered  before  ^e 

long  Vacation. 

In  the  me&n  time  (his  Lordship  added),  I  shall 
endeavour  td  obtain  sOme  information  reflecting 
the  evidence  in  the  case  of  Lewis  v.  Snell.  It  is 
a  misfortune,  and  it  has  been  fully  exemplified 
in  the  decisions  which  have  been  referred  to  .in 
this  case,  that  the  decrees  of  the  Court  are  not 
now  pronounced  in  Court,  as  they  formerly 
were,  inst^d  of  being  left  to  be  drawn  up  by 
the  Clerks  in  Courts  as  they  now  are*  The  conr 
sequence  is,  that  we  may  be  verj  often  misled 
in  our  notioiis  of  the  actual  result  of  a  ouse  of 
which  the  pnly  ibeans  of  information  we  cati  get 
access  to  after  a  few  years  is  the  decree  itself,  w 
supposed  to  ^ve-befn.made^.bxthQ  jCrQurt^. 

Cur.  adv.  vult. 
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1893.  At  the  sitting  of  the  Court  this  dfqr,  the  Lord 

Ch^f  Baron  announced  that  he  had,  since  the 
hearing  of  this  case,  attentively  examined'  alt 
the  authorities  which  had  been  then  cited  by 
th4  Counsel  on  both  sides,  and  had  vrell  consi- 
dered the  arguments  urged  on  either  side.  He 
added,  that  he:  liad  .also  endeavoured  ito.  .make 
himself  master  of  all  the  learning  virbioh.he  coulil 
collect  or  find  relating  to  the  subject-matter. 
But  (continued  his  Liirdship,)  Iconfai^  my- 
self still  so  much  perplexed  with  the  ca9e,^itfker 
all  the  consideration  which  I  .have  givien  to  iU 
that  I  cannot  make  up  my  mind,  m  t^ithp  deci^^^ 
hton  which  1  ought  to  pronounce,  or  what  decree 
1  should  make.    *  .  .   ^    .  <..  . 


t  h^ve,  tlieriefore,  thought  it  best  to  avail 
myself  of  the  assistance  of  the  other  members  of 
Ifie  Court;  and,  for  that  purpose,  I  have. at 
length  determined  that  the  case  shall  b^  re-^r- 
gued  before  the  whole  Court,  hearing  oiw^  Coun- 
sel on  either  side. 

1  certainly  collsider  Ihis  a  ca^e  ^f  the  very 
first  importance,  if  not  of  the  first  impression. 
1  must  say,  with  reispect  to  the  authorities,  whicb 
hav^  been  cited  in  argument,  that  I  hav^  very 
tonsidefuble  dotlbt  ofsome  of  Uie  printed  cases, 
irfafich  i^^pelir,  I  must  admit,  to  have  applicatioit 
to  .  the  qoefltion  as  they  are  said  to  have  been 
decidcid;  I  havig  good  reason  for  these  doubtsv 
which  I  will  take .anr opportunity  of  explaining; 
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«mI  tbfo  is  not  <ml7  my  own  opinion  on  the       18W. 

tAjeet.  .  v-Pfv-i^ 

Adjoumatur.        Q^i^ 
WMi  Rown 


in  Ike  mean  time  an  important  change  took       1825. 
phce  amongst  •  the  membere  of  the  Courts  Sir    ^5wil^ 
WUtiamAie$iam4er  having  succeeded  Lord  Chief     ^  '^*'^- 
Barai  Richards  as  Chief  Baron ;  and  Mr.  Ser-  . 
jeustHmllock  Having  been  appointed  to  the  seat 
wtbe  'Bench  inad^  vacant  by  the  resignatipn 

Iki  cause  now  came  on  ibr  argument  before 
ftbe  whole  Conit ;  when  it  was  re-al-gved  by 

Jerm^^nd  Wihon  for  the  Plaintiff;  and 

Martin^  Sir  W.  OweUf  and  «/•  Evans^  for  Jh^ 
Defend^ts.     .      .  .     .     .       , 

The  only  noTclty  in  the  re-argumjent  \vas,  tbajt 
^  new  easie,  determined  by  the  Master  of  the 
Rolk  {Sir  ThcmoB  Plt^mer)  on  precisely  the 
nme  qa^tion/taii^.by  corresponding  fhcftr, 
since  t^  'dtnse  H*a«  originally  heard,  was  cited  ' 
for  the  rtahitlff,  thkt  was  a'case  of  Chkhester 
».SfeWtAi^(rf);  lriwhlfch,on  a  daim  of  thfe  tilhfe^ 
of  W6ba*iMt  At^fcy  a  HcfefeAr,  thd  tithe  toP  iticljt  ^ 
timber is^iatf  «te  sftliject^^er  oP^hi?  jfJifer-^ 
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182B.      sent  auit,   >va6 , demaiid<Ki,  .ami  31  ideci:^^  yi^ 

^''j^^^^    pronounced   by    his  'Honor   \n  favour  qf  the 

1^.        Plaintiim 
(GhK>aoB 

That  case  was  of  course  cited,  and  much  re- 
lied on  as  an  authority  in  support  of  the  prayer 
of  this  bill,  by  the  Counsel  for  the  Plaintiff: 
and  the  follow  ing^  passage,  occurring  in  biS'  Ho* 
hor's  judgment,  was  pressed, «  as  a.  conclusive 
determination  of  the  question. 

"  The  doubt  is,  whether  the  cuttings  froni  tbe 
roots  of  trees  are  privileged  or  hot^  according  as  the 
trees  were  cut  down  when  above  or  under  twenty 
years^  growth.  It  is  quite  clear  that,  so  far  as 
applies  to  the  mast  of  a  tre^,  if  it  be  timber. that 
was  never  cut  at  all  till  twenty  years'  growth, 
all  its  produce  to  time  immemorial  will  h^. con- 
stantly privileged ;  because  the  tree  once  privi- 
leged  communicates  that  privilege  to  its  g^rmins 
for  ever.  The  difficulty  is,  as  to  the  gennins 
arising  from  the  old  stools.  In  the  2d  Institute 
it  is  certainly  laid  down,  that. the  genmins  .from 
the  roots  are  privileged,  as  well  as  those  from 
^e  mast.  But*  that  point  underwent  y^ry  great 
eonsideration  in  Walton  ?.  Tfyon ;,  and»  iwdpubt- 
^ly,  it  was  Lord  Hard0iohe'»,(ypimon  Jjb^t  tb6 
passage  in  the  2d  Instittite  .was  not  Hvv^  that 
there  was  a  distinction*  hetWi^an.tlip  rOQt,^^4  the 
.  mast,  that  the  privilege  did  not  attach  mK(n,the 
root,  and  that  the  germins  cut  from  the>o)().icpQts 
were  for  ever  liable." 
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This  jodgment  wan  the  more  relied  on,  be-      1891. 
caiige  it  was  thus   expresslj    founded  on  the      svams 
atithority  of  the  case  of  WaUm  v.  TayWy  m^    fl^|5cf» 
ported  as  it  was  said  to  he  by  thedecrem  in  ^^4  Kow«* 
Walhank  v.  Hay  ward,  ^itdJLmis  rJSneli;  ^nd 
it  also  alluded  to  the  pendency  of  this  ^uit  in 
thisCburf.  ♦ 

?The'.di8tihction  in  thit  ckse'^^Waltan  V. 
Tryon, — (the  Master  of  th^  Rolls  adds)  ''  may 
haie.been  made  for  the  purpose  of  protecting 
the  rights  of  the  Church,  where,  they  depend 
upon  germins  sprung  from  old  stools,  it  being 
4ifflcuh  to  ascertain  whether  the  stools  belong 
lotreeA  whifch  did  or  did  not  acquire  the  privi- 
lege.    Lord  Hardwicke^B  decision  in  W^att&n  V, 
Tryon  has  been  followed  \n  WaWankv.  Hay- 
wdrd  and  Lewis  v.  Snell;  and,  in  addition  to 
these  cases,  there  is  the  very  strong  authority  of  a 
Coart  of  La:%V  upon  this  subject.    In  Ford  v, 
Racster  the  Court  of 'King's  Bench  gave  a  direct 
decision  in  point ;  and  this  being  a  clear  legal 
right,  a  Court  of  Equity  should  be  cautious  of 
setting  up  its  own  judgment  against  the  unani- 
mous decision  of  a  Court  of  Law.    There  is  a 
sabsequent  case  of  Xhans  v.  Rowe,  depending 
in  the  Court  of  Exchequer/     That  case  way 
argaed  before   the  very  learned  Chief  Baron^ 
Mrho  thought  that  some  doubt  had  been  thrown 
over  the  authorities,  and  was  desirous  that  the 
subject  should  be  brought  under  the  considera- 
tion of  the  whole  Court,  which,  I  believe,  has 
not  yet  been  done-" 
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IMd.  On  this  cuse,  with  the  argtimaiti  and  refer- 

^y^^    c*^ce  to  authorities  before » detaikcU^  asfoming 

r.        the  substance  of  the  discnssioB  dd  the -fonier 

J^*Ro«4.  ^«»^ioi^'  the  PlaintiflF^s  dakn  ifras  now  finally 

submitted  to  theOonrt.:   '  r 


For  the  Defendants  there  was  nothibg  Alrtlier 
urged.  In  this  state  the  cause  stood  over  for 
judgment,  the  Court -requiring  time:  for  CDDCsi* 
flaring  of  their' (^mions. 


TJbe  Court  n^w  delivered  judgment  mtmIma, 
Mn  Baron.  Graham  entertaining  a  differeiM;  opi- 
jii^nZ'     i^ionirom  the  rest. 

AhEXAHDEBf  Zjord  Chief  Baron. — ^Tliis  is  a 
Hector's  bill  for  the  tithe  of  oak  wood,  growing 
on  certain  wood  lands  within  the  rectory,  from  old 
stools,  cut  down  and  remoyed  by  the  D^end- 
ants,  and  ^Iso  for  the  tithe  of  the  bark  of  such 
wood. 

The  defence  is,  that  the  oak  wood  consisted  of 
tipiber  trees  of  the  growth  of  eighty  years,  and 
was  what  the  answer  calls  gros  bais.  •  The  bill 
had  anticipated,  this  defeao?;  and  .has,  l)h^efore, 
charged  tbs^t  '*  such  oak  wood  gr^F  not  from 
acorns,  as  original  or  maiden,  trees,  but  from  old 
stools  belonging  to  trjees  tb?it  had  beenfelledmany 
ye^rs  ago."  This, fact,  so  charged,  that  the  treer* 
did  not  grow  from  acorns,  but  from  the  stools  of 
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tiU  tiecB,  felled  amisir  (bpnrtidB  o£  eigfatiy )  years      Ittft 
igfl^  j»^fituictly  aduitted  in  teraM  by  theanfiiwer,     jJvajmi' 
jtben^  llie  groattd-  of  the  delieiice;  '  WitneBBW.        »> 
leKjiiliQtwkhAtandQic  thia,  examined:  on  botAt  ^^  Uomm, 
sides.    The  general  result  ^of  the  et^id^u^e^  iSf 
tliat  this  is  the^j^ordiqary  niode  of  nasing  timber 
iajRonirateiAire,  the  ebuaty. wherein  the. parish 
ofvkjeh  the  Plaintitf  is. Rector  is  situated  :  and 
thm  is  »a  {nrbof  ci  the  existence  of  uny  ivurticu- 
hr  custom  uiaking  such  trete  titfaaUe.    A  single 
I  inflCmce,  h<ywever,  was  mentioiied,  where  tithe 
I  bd  been  rendered  for  Road-  wood  in  the  out 
liberties  of  the  parish  of  St.  Mary  TVn^,  a  plAce 
al  SDSBe  diM&nce  from^  that  in  which  the  wood- 
liDds tt'iquestion Me,  by  the  LovdJtfi/^^to  Xh€ 
Rector  of  that  parish.    This,  however,  appears 
to  be  only  a  solitary  instance;  but  the  result  of 
tkeirbokf  evidence  may  be  said  to  be  against  the 
cadrteHce  of  any  such  custom. 

The  PlarntiffV  daim  stands,  theiiefore,  upon 

tbe  geneinl  law.    It  is  insisted  by  him,  as  a 

proposition  generally  true,  that  tithe  is  due  of 

common  right  for  all  treesjgrowing  from  stools, 

of  whatever  species  the  trees  may  be,   and  of 

^atever  dimensions  and  age.    It  appears,  from 

SeWea's  History  of  Tithes,  c.  8,  §  28,  airid  the 

•hwe  following  sectionis,  that  there  was,  %'ery 

«riy,  a  sthiggle  between  the  clergy  and  tlife 

Wtyftonctoning  tithfeofwood,  and  that  no  dis- 

tinctJiw^^aS  drawn,  as  to  what  wbod  was  tith- 

ableiftad  what  was  not,  until  the  45th  oiEdw.  3, 

*otittKe  year  1378.    A  statute  wais  then  passed 
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nUL  by  whick  it  vaa  declared,  in  effect,  that  no  tithe 
'^]^^'  efaould  be  taken  ot  wood,  wbicb.  is  there  cajkd 
9.  grwiitn^  on  groat  wMd,  ofijtbe/age  of  tweoty 
^S^;^^  yeaiB^ormor^  .liow^  itappaa»  to  be  quite  lel^ 
Mbmniitr,  tkdf.  tbai  groB  kais^  the  wood  withia  the  jneanbg 
of  that  act>  ie.  what  at  the  jtreBent.day  ie  called 
tioftber,  or  uroodwhaeh  is  oeoaUy  emfiloyed  for 
tbe .  pUrpQM  x>f  building* .  That  statute  iaindis^ 
piatably  in  fiancee  at  this  day^  andtbe.cQBtoofa«y 
lA  Ibis  cause  must  depend  upon  its  true  ooa- 
atmetion.;  in  other,  woids^  qpoa.the  ^uoitiou 
whether  the.  wood  of*. which  the  tithe  hh  bow 
eonght  1^  gro0  ^t5  within  the^cttftidg.^tbat 
stotute,  and  tiierefioiae ,  exempt  <  Iron  tiUw;  or 
what  Js  there.calied  Hlv^  c€edua$iia  re^eel  of 
which  it, is  equally  cbar.that  tithe i&due^.  and 
has, '  therefore,  aluiritya .  be^n  •  j^deoed* .  It  ^  cer- 
tainly seems  difficult  to  undecstand,  how.  trees  of 
eighty  years  of  age,,  or*  .on  the  Plaintiff's  hypo- 
thesis, even  of  three  hundred  (for  his  proposition 
is  not  limited  within  any  extent),  can  be  called 
§ilva  usdua^  which  may  be  translated  or  ex- 
plained^ as  to  be  cut  down  or  lopped. .  JJtu  Gange 
venders  it  by  the  words ''  S^lvd  minuta^  cmdua^ 
Bois  ^ailU$:' 

.  In  the  17th  oiMdw.  S.  there  was  a  constitu* 
tion  promulged  by.  a  provincial  conndl,  hdd 
under  Archbishop  i^trat/ord^  giving  tothe  yvoids 
a  constructioQr  which  has  been  very  strongly 
urged,  on  the  part  of  the  Plaintiff,  as  decisive  of 
the  present  question;  for  that  it  establishes  that 
wqpd  growniigain  from  roots  mp^t,.  on  that  ac- 


BAKTIIR  TKRM^  4  GEO,  IV.  iOF 

cMt,  of  wJaatever  age^    be  coBsidered  sihrn^ 

«fAui,  and   Hier^foto  tithatsk.    The  terms  of 

Ikt  eonstitalktt  are  to  be  found  in  SMf^j  c«  8^ 

^tt(«);  and*  ako  in  LynOw^^d  (b)y,iif\^ms  tb0.  J^TS^ 

lagiiage  6f  it  10  ffiven  in'  tfae.i;«wrd(i  Mihkc]i  I  will 


Dawfrvgnm  onmimh  obuikhMmm  et  ptsssmior. 

tfui  mmufdli  imntr^  promncue  ea*frA  tm^fmfmti 
Merii  atlfrnk  nam  doctnnem  dt  iilvia  $m$  C0tflm4  '^ 
^[msmrbarwn eaduumm  excims  tm^aqumUmmtf 
fikm  drea  Jruetus  agronm^  Uibotw  imp^fdiH^M. 
Ikeimai\Beo,ei  J^celeiiis  .q^iimtidekm^f\.mif»r. 
fii,  fdrppt^   hoc  qind  ipMi  in  ]^i^terit»n^ .  w#l 
iederttut  sohet^e  contradicunU  q^dttHmaM.kl^ 
eir€oiicereqti0d.  legem  maris,  de  loug^  mcalnUm 
e&mueiudine nMtvamturj  in  dubiuvn  e^iat^.repoT 
eimUi  quid  sibia  i^adua  sit  eensenda^    ^oq  igitur 
9i$erUAt€s  quod  H  $uA  portUme  Ecelaia  sit  d^ 
fimdata  dhUini  crimen  pngterea  non  minmitwr.$td 
nngetur:  ae  /(mnes  et  penmria  cmniumque  rcrum 
^estas  ijipprhkvnt  bene  dicimas  non  eolventes;  hut 
jnmodi  Deelaramus  provisione  Concilii  Siltctm  CtB'* 
Arm,  iilumfore  qwe  cujuscunqw  existene  generis 
^riorum  in  hoc  hahetur  ut  cmdatury  .et  qua  etiam 
focdasL  mnuHex  stirpiba^  aut  radiiciburrenaMir 
tai;.  in*  ess  ea  Deeimmn  utpoterealem  et  prpeduU^m 
f^^oeUalihms  sic  matrieihus  Moclesiispersidvewfam; 
"Mm  iUfoartsps  possessores  hujusmodi  udpr^sHr 
^^oscsi  dechnarmn  lignorum  ipsonan  excisorum.in 

(«)  "For  tithe  of  copis  wood,  or  silca  C4Bdua,  also  in  that 
^^rrffhrd,  was  a  canon  in  these  words  :''  [Arc]    ■    •  '- 
(^)  FfiotiaciaW,  lib.  iii;  tit  le. 
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eis  stent  fwni  et  hladmvm  cmm  cefMiM  Becltsias- 
tied/ore  CananicicoTftpelkndas*^'   If  this  passage, 
^  ^-        which  has  been  so  confidently  r^ied*  on^as  ^few?- 
aad  K6WB.  ing"  that,  according  to  the  constitttti^n  Of  the 
"^Q^*    council,  whatever  wood ^fM^o^am  ftom  toot^ 
was  to  be  considered  siha  ctedma^  and  that  ^ere 
at  any  time  an  authority,  as  at  one  time  it  might 
have  been,  it  woold  be  entitled  to  great  atten- 
tionV  yet  still  it  would  be,  even  in  thdt  case,* 
notconclnsiveof  the. question  MOW. .  BiitliSiink 
that  that  canon  nmst  be  pnt  out  of  the  caisfealto- 
gether,  because  it  seems  nei^er  toiiaiy^  beeii  sub-t 
Riitted^to  by  the  laity.    It  appeatrs,^  &&  ifbe^tfon* 
trary;  from  the  collection  of  statdtds^kiidftiie 
extracts  from  the  PariiamentaryRolls,  b»  Raited 
in  GmlKtn^  that  thiis  constitution  was*  intme* 
diately  objected  against^  and,  from  first  tt^* last^ 
constant  opposition  was  made  to  it 'by  the  Com- 
mons, down  to  the  45th  of  Edw.  3j  whea  .lb# 
statute  was  passed  to  vhjeh  I  haverefeived,  and 
to  which  1  am  now  about  again  more  partictllarly 
to  advert.     My  principal  object  in  thus  dwelling 
on  the  language  of  the  constitution  is  to  shew 
that  this  Provincial^  as  £sir  as  it  construed  those 
vrordsSilvaaeduay  was  never  acquiesced  in  by 
the  nation;  and  that  it,  therefore,  never  acquired 
that. legal  force  and  binding  effect  Which  the 
constitutions  of  such  councils  could,    at    any 
time,  Quly  obtain  in  this  country  from  usage 
alone.  v^ 

After  this  came  the  statute  of  the  45th  of 
£dw.  3,  c.  3,  which  was  passed  with  the  express 


ifii{[ii  of  settling^  the  law  upcfti  the  point.    I      19SA. 
thill  read  it  fiiom  Gmllimi  for  the  pnrpoise  of     .i^avs 
ffiDarkuig  upon  the  anmotaitioa  made  :0n  it  in  the .  ^^f* 
Wjpa o^.p^efiyiii Jtkefirat volilmeof  his'irorky  ^d' ifewa^ 
wlMcii8(9eai8.vei7.iaip0rtap]it.    The  sfcvtnte  is' in    ^^^^'^^ 
tk  .^U^wiBg  tenna  :^— ^^/ton,  At  the  complaiiit 
of  tk^^^aid  great  men  and;Cooi]B6ns»  ghewiilg'b);^ 
theirpfetitioii, Thi^t^  whereas  they selltheir  great 
wood  of  the  age  of  twenty  years,  thirty  years, 
hitf  yeais^  /or  o£  greater  ?.age;  to  jnecehants  to 
dieioown  {>ro$t^  and  [or]  in  aid  of  the  King  m 
bis  7919;  Parsons  and  Vicars  of  holy.Charch 
[do]  emple^  and  draw  f  the  said  merchants) 'in 
^^ffW^ual  Court,,  for  the  tithes  of  the  said 
woQ^irib^h^  napne  of  these  words,  caUed^i|y/t2a 
atduaf  whereby  they  cannot  sell  their  woods  to 
the  very  Talue^  to  the  great  damage  of . them  and 
of  die  realm :  It  is  ordained  and  established,  that 

*  The  language  of  the  slatiite,  as  thns  given  in  Gietfiim, 
from  the  record  of  the  petition  and  answer,  is  not  correet  ae-* 
cwdbg'  |o  the  original  act  of  Parliament  in  the  Tower,  in 
AmiMw))ich  ifi  copied,  m.thattoog^e^un  the' first  vplnme 
rf&  )arffe  folio  edition  of  the  Statutes,  printed  under  the 
ttthoritv  of  the  King's  Commission  for  publishing  the  Re- 
«rfs. '  The  '  words  are  not,  *'  of  the  age  of  twenty  years, 
toy  ycirs,  forty  y<^r*,  or  of  gf eater  age,"  but  *«  of  Hie  age  Vif 
imij'yeaf^  or  ferty  y«ars,  or  ni  gimUr  wige^**^*^*  demUaaukm 
^f»rmU09m$^,d§grtindre^a0e,'*       ..         .  • 

The  Frmck  word  so  translated  '*  f^eater/*  it  shoi^d  he  ob-. 
i^ed,  is  wrongly  printed  in  the  copy  of  Statutes  mentioned 
»boT€,  however  'correct  (hose  in  general  certainly  are.  The 
^ord  10  thi  original  is  acidordant  with  the  translation,  greatef 
''ptmdn;'  and  net  gi<eat  '^gremdBy'  as  there  transcribed.  Tile 
'ifactfie,  it  is  obTiousy  wQ«ld,be  great  in. the  sense  of  t^^ 

W^-       .       ".  .     ,       .  ■       .      .  ; 

t  In  the  original  "  trouble"  Itravailleni], 
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a  prohibition  in  this  case-afajBtUbergfaftted,  anA 
upon  the  same  an  attachment,  as  iBt  hath  been 
^J^         uaed  before  this  time."    Now,  it  is  obsenred  in 
and  Bowx.  the- mai^nd 'note  to  vhich  1  -havl^  adterted,  that 
^'Sa*^    *'the  fteord  at  this  part  (that 'isr  before  the 
words  '  it  is  ordained  and  e8tab)ished)\  '  pray» 
thfe  King  and  his  council  that  he  wiH  apply  a 
suitable  i^oiedy  to  this,  and  openly  detdare  and 
interpret  these  words  iilim  cadtm;  as,  iii  thi  un-^ 
deistanding  of  the  Commons,  underwood  is  com- 
prised- in  these  words  siha  aedia^  and*  not  trees 
oFaudi^age;'?     »  «   •  .  • 

This  shews  that  the  Conmtohs  meant*  the  Le- 
gtsliatnre  should  negative  decidedly  that  tim- 
ber trees  of  such  size  were  siha  ctBdua^  for  that 

declaration  was  the  very  thing  they  asked  :  and 
ft  is,*ui  effect,  an  indisputable  negiBitive  upon  the 
authority  of  the  canon  of  Archbishop  Stratfardt 
and  upon  the  construction  intended  to  be  given 
by  it  ta  the  words  silva  cadua. 

But,  without  the  aid  of  the  explanation  fur- 
nished by  that  marginal  note,  the  words  of  the 
statute  J  Itself  shew  that  the  Legislature  meant 
to  negative  the  construction  that  timber  trees  of 
such  age  were  Mva  c^Bdua,  because  they»  in  fact, 
in  express  terms,  put  a  negative  upon  the  autho- 
rity of  the  canon  of  Archbishop  Stratford^  and 
still  more  distinctly  upon  the  construction  given 
to  it  that  trees  of  such  an  age  are  silva  c^edua. 
So  that,  without  the,  aid  of  the  fact  mentioned 
in  the  marginal  note,  the  words  of  the  sta- 
tute itself,  as  it  is  printed  in  the  statute  book. 


Wi  sofficitat  i0  4wtrp]r  the  authority  ^  %b^      W9^k 
cttOD.  ^  The  ihtkafii.  oh}€fit  of  the  statute  was  %<\    ^^Byah* 
Muk  tbat  tr6«;8  <}f  »  certain  sort  8houl4  not;  b§t         v- 
adtjectto^ithes*:  It  has  required  that  there  should  ^  liowi» 
belw6  ooiiditions  to  found  the  right  to  a  pr^hi-^    yAirMM4ir« 
Wm.    The'Qrat  is,  ^  that  the  wood  should  be 
iraA  wood-r-^t)^  beis  j — that  is,  wood  of  thfi  spf^ 
cm  caUed  timl^r^  the  second,  that  it  should 
Wof-twi^ty  ormore  than  twenty  years' growth* 
Wbod,  therefore,  having  thepe  two  conditions 
ttiie](ed  ti>;it,  would  be,  primdfacief  within  thii^ 
set  of  Parliament^  in  virtue  of  its  qualitji  ^itb-* 
M(  reference  to  the  means  of  the  growth.    The 
ecttsequeiice  is,  that  if  the  canon  could  be  ^dt 
liiitted  to  have  had^  at  any  timej  a  bindii;^  forc^p 
a8  a  constitution,  of  the  council,   by  the  law  of 
this  country,  and  it  had  been  recognized  by 
quiescence,  this  statute  would,  in  effect,  have 
repealed  it- 

I  think  it  must  be  acknowledged,  that  oak 
trees  of  this  age^  though  growing  from  stools, 
are  gros  boiSf  or  timber.  Amongst  the  many 
questions  as  to  what  wood  should  be  called  tim- 
ber, that  have  arisen  between,  tenant  for  life  and 
remainder-maq^  and  between  lessor  and  lessee, 
l4o  not  find  that  any  such  distinction  as  that 

which. is  now  taken  was  ever  hinted  at  in  any  of 
,  '        *•  ... 

woae  nui)aerous  cases.     If,  therefore,  this  had 

been  a  new  question,  and  I  were  now,  for  the 
first  time,  called  upon  to  decide  it  upon  princi- 
ple, I  should  have  jio  difficulty  in  saying,  on 
jj^riaciple,  that  this  bill  ought  to  be  dismissed. 


lis 

•    ^^t^y-  "•pp<»"to«,«.tta,,rt 

the  adm,n„t«t,on  of  justice,  which  opp 
cwrent  of  authorities  found  to  bear  on  Z 

that  the  d^isions  of  the  preset  day  wo. 
con««lered  binding  on  posterity,  mt 
^  to  throw  loose  again  every  thing  that  i 

Jrtt^^ed,a„dther«les  of  justice  would  t 
fluctuatmg  aw  uncertain;  It  is,  doubtle^ 

vnserto  adhere  to  prior  detenninations,  aid 
we  canpot  always  perceive  the  grounds  oi 
d«.tand  the  reasons  on  which  they  a^^ol 

dedare  myself  of  opinion  that  the  Pla  J 
entitled  to  a  decree;  and  in  this,  I  beher 
have  with  me  the  sense  of  the  m^ority  of 

bythednftof  thededdedcases,  I  desi«to 
understood  as  stating  it  of  my  individaal  o 
nion  only:  I  have  not  had  an  opportunity 
communicating  with  others  on  the  s^tofi^ 

u»08e  ftises.  The  conclusion  which  l  hare 
drawn  from  them  must  be  considered  as  my  om 
entirely  and  exclusively. 

There  are,  however,  in  my  view  of  them,  not 
•o  many  cases  which  support  the  principle,  that 
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^te  of^fmitmg  from  stools  are  tithable, .  as  Jt  1801. 

>  Mt  net  i^liave  been  supftosed  iathe  argument,  )^y^j^^ 
r  on  HimfLn  were  :  still  those  Which  I  haVe  foumi         v. 
rome  tbPcicBtly  strong,  inmy  esliination^.to  l)ind  aod*KowV 

4i  compriJhioii,  and  mustdirect  my  judgmtot,  as  to  ^<^«r, 
Mt  a  ivi#»^  which  I  should  tak^  in  determining 
tice,  w4i(i» 

|.  a  earliest  of  the  cases  which  I  consider  so 

sive  is  that  of  Bily  y.  Huxley ^  in  the 

r24.     It  is  reported  in  Bunhury  (a),  but 

I  seems)  for  the  sake  of  any  principle,  so 

I  deduction  can  be  drawn  from  it,  as  there 

on  the  question  qentested  in  the  present 

,  It  is  also  to  be  found  in  Wood  (V)  and  in 

m  (c).      In  the  report  in   Bunhury  it  is 

'^  ?"*^,    that    the  question  in  the  cause  was^ 

'^^r^^  the  beech  was  esteemed  timber  in  the 

'    ^jty  of  Bedford^  and  that  this  was  sent  to  an 

*^  ^  'p  to  be  tried.  It  appears  from  Wood  that  that 

::>:n  '^mistake,  and  that  no  issue  was  directed,  foi* 

the  words  ^*  Referred  to  a  trial  at  law  whe- 

-Lr^^^L*'  were  struck  out,  it  was  a  Rector's  bill  for 

^^>  tithe  of  woodlands  cut  down  and  made  into 

^wood,  and  sold  for  fuel.    The  decree  was, 

rf-Tthat  the  Defendant  do  come  to  aQ  accoantv 

^m\i  the  Plaintiff  for  the  values  of  the  tithes  of 

::  *^Dod  for  the  time  in  the  bill  (except  for  oak, 

.-  (bh,  and  maiden  trees  of  beech,  above  twenty 

;.  t  years*  growth),  and  beech  wood  proceeding  from 

stools  originally  maiden  trees  above  twenty  years' 

(«)  P. !«.  (c)  VoL  ii.  p.  657. 

{h)  Tidie  Decreet,  vol.  it.  p.  937. 
VOL.XIII.  I 
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tsas.      grdwth.'"^    It  appears  from  thils,  that  the  Omirt, 
^£^^[^    MS  it  mm  then  constitoted,  considered  maiden 
9.        traea  of  beech,  idbo?e  twenty  years  old,  aistim- 
ftsd^K^i.  ^^^»  ^^^  *^^  tithabte;  but  that  the  same  sort  of 
jkksmaiif,    item  which  '^ew  from  stooh^  ahbongh  abnre 
twenty  yetrs  old,  and  conseqtaently  were  also 
timber,  were  tithable.    The  distinction  between 
these  two  species  of  timber,    therefore,    was 
clearly  made  and  acted  upon,  an  account  hav- 
ing beeA.  decreed  of  the  latter  species,  whilst  ab 
account  of  the  former  was  refused.    The  ease  af 
Biby  T.  Hua:hy^    therefore,  must  be  considered 
on^  in  which  the  Court  of  Exchequer  indisputa- 
"bly  hrid  that  timber  trees  growing  from  stools, 
^f  whatever  age  they  maybe,  are  tithable. 

The  next  case  in  which  the  same  distinction 
was  made,  and  therefore  the  same  inference  may 
be  di-awn  firoto  it,  is  one  of  the  y«ir  177.5 — WaU 
benk  v.  fiisytt-Mrf— reported  in  FFoorf  (a).  The 
pleadings  are  stated  at  some  length ;  but  it  may 
be  sulKcient  to  observe,  that  it  is  plain  from  the 
record  that  the  dispute  was,  whether  beech  wood 
was,  l^y  Ike  enstom  ef  the  country,  to  be  abcoant^ 
tinib^,  and  was  therefore  exempt  from  the 
paym^eM  of  tfthe.  Tlie  fttct,  whether  part  of  the 
wood  in  question  consisted  of  maiden  treeto*  or 
tipraii^  from  stools,  was  also  disputed.  The 
Court  directed  the  Deputy  Remembrancer,  to 

(a)  Tithe  Decsees.  vol.  iii.  p.  612. 
*  8ee  tli«  observation  on  this  very  extraordinary  mode  of 
wording  or  e^ressiii^  a  decree,  ante,  p.  86  ancf  87 :  and  «6e  the 
remnrk  made  hy  Lord  Chief  Baron  Riekttnby  ante^  p.  W. 
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Inquire  and  state  what  partHafad  qiiantitiea  of  the      MSflL 
▼ood  kk  the  pleadings  ibentioaied  grew  Atom  the    ^£^^^^ 
mast  or  seed,  and  were  under  twenty  years*         v. 
growth,  and  what  parts  and  quantities  thereof  an/^BcmB 
grew  from  stools,  or  roots  of  trees  theretofore    Attm^n, 
bllen  or  cut  down  by  them  (the  Defendant^,  erf" 
anyage,  size,  or  growth  whatsoerer."    The  dis^ 
ti&ction  we  have  been  considering  is  here  di« 
recUy  pointed   out;  and  no  words  can  more 
deftity  «hew  the  opinion  that  was  acted  upon  by 
the  GotBTt.     I  do  not  find  any  order  made  upon 
farther  directions;  but  the  in(|niry  dnrei:ted  by 
the  reference  manifestly  shews  that  the  Court 
considered  that  trees  growit^  fraiin  old  stools^ 
of  any  age  or  size,  wefe  tithable,  as  trees  aref* 
^liich  grow  from  the  mast  or  seed,  if  cut  under 
the  s^e  of  twenty  years.    Certainly  it  would  be 
more  satisfactory  if  we  had  an  account  of  the 
farther  proceedings  in  that  case ;  but,  inde« 
pendently  of  that,  I  cannot  but  see,  in  the  order 
made,  a  clear  declaration  of  the  opinion  of  the 
Court 

The  obly  other  6ase  w4ik(h  I  consider.,  in 
pomt,  as  one  in  wMch,  also,  this  same  distinC"" 
tioQ  was  clearly  taken  and  acted  upoa  by 
the  Court,  is  the  late  case  of  Chichester  \i 
ShddMi  («).  Th«r^  the  Master  of  the  Rolls 
gi^esui  eirpress  opinion  upon  the 'point ;  and^ 
Emitting  that  some  of  the  cases  on  which  he 
founds  himself  do  not.  In  my  judgment,  entirely 
sttithorize  the  conclusion  which  he  draws  from 

(a)  1  Turner,  245. 
I  2 


18231       them:   jet^    his  ^decree   in,    of  itself  ^  dtetiact 
'^Aws     Authority  in  favour  of  this  ckito.  '  It  Bhe^i  that 
V.         he-considered  tithe  tot  he  due  for  all  tre^ish  growr 
Ml/ Rows.  'J^K  fif^™  rtools ;  for  it  directed,  an  accoimt  and 
lAiMMMicr,    that  the  Master  ikhould  ascertain  how  much  wood 
liad  heen  cut  down  by.  the  Defendants  upon  their 
larms  and  lands,  and  which  sprung  fio^i  stools 
ot/ roots of^trees,  and  what  was  the  value  Ih^ieof : 
and  it  exeats  timber. trees;  of  the  age  of  tweaty 
years,  not  growing  from  old  stools.    .!No  one 
can  look  at.  the  decree  in  that  case  without  see- 
ing that  it  is  a  strong  aujthoriLy  in  favour,  of  the 
Plaintiff  on  this  very  point.    Wliatever,  there- 
fore,. I  might  have  thought  that,  we  ought  to 
Imve  dona  if  this  matter  were  res  i^tegra^  I  think 
that  the  existing  authorities  fUfe  so  condusivef  as 
toi  force  my  mind  to  the  conqlijHiion.that  we  also 
should  decree  an  account. 

At  the  8ame  time,  and  in  order  that  1  may  not 
be  misunderstood,  and  to  explain  still  further 
the  grounds  of  my  opinion,  I  miist  be  permitted 
to  occupy  a  little  time  in  considering  the  cases 
cited  by  the  Master  of  the  Rolls,  which,  I 
think,  do  not  warrant  the  concliision  which  his 
Honor  appears  to  have  difawn  from  them  in  the 
case  of  Chichester  v.  Sheldon.  The  first  of  these 
is  the  case  of  Walton  v.  Try&n,  in  2  Gwillim, 
827.  The  question  there  was^  whether,  in  re* 
spect  of  loppings  of  pollards  cut  from  the  trunk 
of  a  tree>  which,  as  being  unquestionably  tim- 
ber, would  be  therefore  exempt  from  the  pay- 
ment of  tithe  when  cut,  the  same  protection 
would    be    extended    to     the    shoots   lopped. 
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Upon  that  point  Lord  Hardwieke,  after  much       IKS, 
confljdemtiofi,  determined  that  tlie  protectioii  of    ^;^ 
die  parent  titink  did  extend  to  protect  the  lop-  v. 

pings  abo.     Bat  that  case  does  not  go  so  far  as  ^^  Uoi^a. 
to  determine  tliat  the  roots '  of  the  parent  tree    ^httnufieti 

C      M^m 

would  protect  the  olTsprins  :  it  rather  operated 
the  other  ^ay.    Then,  it  was  contended  for  the 
])efeiidaBtci,  that  a  principle  in  their  favour  inky 
bedrttwn  from  the  language  of  Lord  lfariftrto£e 
iathat  cafie.     He  says^  p.  831,  '^  I  take  the  law 
to  be  settled,  that,  of  all  timber  trees  of  thb  age 
tif  twenty  years  or  above,  whether  they  ar^  tim- 
ber by  common  law  or  custom,  no  tithes  are*  to 
be  paid,  either  of  the  bodies,  lops,  or  tops  of 
nck'tiees,  for  whatsoever  use  they  are  cut,  with 
tkis  exc€fption,-*^that  is,    in  certain  particular 
cases,'  where  a  fraud* is  actually  attempted  Upon 
tike  Parson,  or  from  necessity  to  avoid  fraud/* 
Two  observations  arise  on  this  passage :  the  first 
is,  that  it  is  laid  down  generally,  that  all  timber 
trees  of  the  age  of. twenty  yeara  or  above^  wilh- 
<Hit  reference  to  the  distinction  in  this  case,  as 
to  tlieir  growing  from  acorns  or  stools,  are  ex- 
empt from  pajrment  of  tithes.    The  next  is,  that 
great  stress  is  laid  upon  the  fact  or  possibility 
^ fraud;  which  last  I  am  desirous  should  be 
reiliembered ;  for  it  appeara  to.  me  that  some  of 
tbe  cases  haye  been  railed  and  decided  on  the 
pound  of  fraud  upon  the  Parsfon.    Thu^t^  where 
^erwood  has  been  cut  down  promiscuously 
*ith  timber, .  and  so  mixed  aa  to  render  then^ 
^stinguishable,  or  to  make  it  impossibly  tq 
*parate  them>  the  Courts^  have  considered  thia 
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%  fimd  attempted  against  the  Parson^  aad  bavt 
compelled  the  occupier  to  pay  tithes  of  the  Whole^ 
because,  they  say,  the  Parson  viost  be  furoteeted. 

There  is  another  passage  in  this  ea«e  of  Wai* 
km  T.  Tryau^  also  (a),  on  the  other  hsjtd,  yAkh 
has  been  mainly  relied  on  upon  the  part  of  the 
Plaintiff,  afir  satisiiBK^orily  shewing  that,  ill  lidrd 
HarAekke's  opinion,  timber  trees  groMrii^  h(m 
stools  are  not  within  the  exemption  decbved  by 
the  statute  to  be.  the  privilege  of  tiqdb^r.    Hav^ 
mg  stated  the  rules  bid  down  by  Lord  CSsfe  in 
the  9d  Institute,    Lord  Hardwicke    obsetveSi 
^'  These  rules  have  not  been  contradioted  once; 
except  in  the  case  of  germins  growing  from  the 
stools  of  trees  that  have  been  entirely  cut  down; 
and  this  with  reason^  because  great  part  of  the 
copsea  or  underwoods  of  the  kingdom  aiag^^ 
■lins  from  such  stools  of  timber-wood,  and  it 
would  deprive,  the    cl^gy  of  tithe    of  many 
underwoods."    Now,  in  my  judgmettil,  it  i^taq 
entire  misapplication  of  Lord  lEardw^ke'u  Inn 
gnage,  to  use  it  as  an  authority  in  respect  of  the 
tithaUlity  of  the  wood  in  this  case.     I  under* 
stand  him  to  mean  no  more  than  ta  say,  that 
where  the  treea  have  been  entirely  felled,  and 
reeda  and  germina  have  sprung  fcom  the  stools, 
and  are  cut  down  whUstygung^  they  are  not  pro«> 
tected  bg  thestooh^  i£  otherwise  tithahk^ — that  is, 
if  tithable  as  underwood,  when  cut  under  twenty 
years'  growth;  but  it  is  a  mistake  to  suppose  he 

(«)  P;832. 


QKaiit  to  apl^y  tkis  to  trew  of  cigbtjr  yeaors  of     IMS. 
j^  attboogh  tbey  are  .genB]ii&  pfodoced  from. 
alMkb   Thi^  are  elMrly  two  thiags^  and  tlie 
<|imtion  af  thdtexenptkm  would  make  distinct  aa/l^wB/ 
^peMtMia.     It  10  quite  evidemt  to  me,  that    dhiwder, 
Lorf  Bmtdmiikt  had  (Ua  diatinction  in  Tiaw ;  fei^      ^*  ^' 
ifttheaMtpaflaage,  where  he  is  coatfadictiag  tba^ 
aaalflgyhatweca  loppings  aaNtgeraMs;  besaysv 
''Itmagpfaaaaked,  what  is  the  differenoe  whether 
Ihegmaina  grow  framtbe  stoola  of  tvaes  eatirelf 
cut  down,  or  from  the  lopa  of  trees  that  have  heen* 
lieaded  and  lopped  ?    To  this  I  answer,  a  very 
0MtoDe;  tot,  ia  the  first  ease,  thoeianotree 
vka€e  they  may  derive  the  privilege^  in  the 
olber  there  is.'* 


It  IB  to  oae  quite  dear  that  this  was  only  t»« 
teaied.  to  apply  to  anch  wood  qiringing  from 
itook  aa  slioukl  be  cat  at  the  time  whe^  they« 
M  acquired  the  size  and  substance  of  the  hf^ 
pings  of  poUaxda,  which,  were  the  sahfeet^matter 
el  die  jui^meat  Lord  Hardtvieke^nm  then  de* 
Uf ering.  It  would  raise  a  very  different  question 
if  the  consideratmn  had  r^arded  trees  of  gpsat 
age,  although  springing  from  stools.    The  ques- 
tioi  would  tbeu  be,  not  whether  the  root  or 
aksol  gave:the  privil^e  andproteetion  of  timber 
t^shasts.  M?  gevmiflB  sprung  Gram  it  wUcfa  wave 
Qst  tiaiher^  hub  whether  a  timber  tree  of  the 
growth,  ag^  and  aiae  o£  timber  in  a  very  ad'* 
vanoed  state,  which  would  otherwise  be  pro* 
tected  and  privileged  both  by  q4iality  and  matu- 
^ty,  should  be  deprived  of  its    common  law; 
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Exemption  by  reason  of  tte  stool*  4tta6fa(ed  to  it/ 

Now.  Lord  Hardwieke  meant  to  say  <mly,  that 

».        the  stools  of  trees  i^hicfa  were  once  timber  would 

and  RowB.  ^^^  protect  wood  growing  from  tbem  wbioli  was 

'^^c^^'    ^^^  tiQiber :  but  it  by  no  means^ follows  tliat  he 

would  have  said,  that  timbter  trees  grown  from 

the  same  stools,  of  eigbty  years  of  age :  or  more, 

would  lose  their  exemption  as  timber  by  conse* 

quince  of  their  means  of  growth,  or  becaosethey 

were  germins  which  had  sprung  from*  old  ^xooto 

of  tr^es  which  had  been  lielled* 

As  this  case  of  Walton  v.  Tfycn;  which  is  eae 
of  very  great  authority  certainly,  ha6  been  vory 
much  relied  on,  and  pressed  on  us  in  the  a^u-' 
ment  on  the  part  of  the  Plaintiff,  I  have  been 
the  more  desirous  to  have  it  understood  that  i  it 
is  oojt  one  of  those  cases  on  which  I  hav«  formed^ 
the  opinion  that  I  hotel  myself  4>ound  to 
3dopt ;  and  for  this  reas(m,<^that  it  is  not  a  case! 
which  sustains  the  point,  oi-  even  applies  to  the 
question,  hefmuse  the  subject-taatter  of  the  dis- 
cussion, and  of  the  judgment,  was  wholly  diffe*- 
rjent  from  thaj:  of  the  present  soit. 

The  same  observation  applies  to  most  of  the 
eases  cited  in  Walton  v,  Tryon,  which  are  now 
to  be  found  elsewhere ;  for  those,  also,  do :  not 
in  any  manner  afiect  the  question  in  this  case, 
because  they  were  determined  alio  intuitu^ 

-There  was  a  case  of  Letcis  v.  Snell  in  this 
(Jourt,  acted  upon  by  the  Muster  of  the  Rolls  Jn 
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Ckkke$tet  v,  Shdden;  but  that  does  not  iqipear  1&^ 
to  me  to  be  an  authority  supjtorting  any  doctrine  ^s^^^^^ 
mtbigcaase.  I  know  nothing  of  that  case  fur-  «• 
ther  than  what  I  collect  from  the  report  of  it  in'  ^^  roi^b. 
the  note  to  the  case  of  Chichester  y.  Shddon*  AUxtmdir, 
which  is  merely  copied  from  the  decree  boolc; 
aftor  the  manner  of  JVood^^  Tithe  Decrees.  What 
the  evidence  was  in  that  case  does  not  appear/ 
and  of  what  was  proved  in  support  of  the  bill  or 
the  defence  we  know  nothing.  It  is  stated,  that 
by  the  decree  it  was  referred  to  the  Deputy  Re- 
membrancer to  take  an  account  of  timber  trees 
cat  down  or  lopped  under  twenty  years'  growth,' 
and  also  of  what  germfais  had  been  cut  by  the 
Defendants  from  the  stools  of  trees  above  twenty 
years'  growth  ;*  and  whether  any  or  what  part 
thereof  had  been  cut  from  stools  above  twenty 
years'growth,  mixed  and  cut  with  coppice  and 
underwood.''  The  last  passage  of  this  part  of 
that  direction  evidently  refers  to  the  ground  of 
fraad  to  which  I  before  adverted  as  forming  the 
exception  said-  to  have  properly  an  influence  itf 
the  case  put  by  Lord  Hardwicke  in  Walton  v. 
TVyofi.  The  report  made  thereupon  was, ''  that 
a  large  quantity  of  germins  had  been  cut  down 
by  the  Defendants  from  the  stools  of  trees  above 
twenty  yearn'  growth,  growing  upon  the  said 
lands ;  which  germins  were  mixed  and  cut  with 
coppice  and  underwood,  hornbeam,  pollards, 
maple,  young  trees,  tellers,  and  fag^got-wood ;" 
and  it  concluded  with  stating,  that ''  no  evidence 

*  Not  **  wliat  germins  above  twenty  years'  growth  had  been 
cut  from  old  stools."    '     ' 
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Wtk  b»^ufig  kew.  ^ddutced  l^^fbre  him  of  the  f ailue  of 
^]^  ^^  gerqMB»>  the  Deputy  Remambnaeer  ha«l 
IN  Ue«n  wiftl^le  to  ascertMn  the  am^/'  By  the 
•wiRevL  ^^"^  w*de  en  foftlieF  dkection*,  the  Coiiart  de-. 
jrniMiiii^  cireed  peyipent  to  the  Pl^iatifl[  of  a  te^th  piM^t  oi 
^  ^  the  voli^e  of  the  eoppiee  and  underwood .  Now» 
w^h^tker  thia  decree  proceeded  om  eyid&tfi^  of 
fraud  iOf  mixing  the  timber  with  uuderwooid,  does 
UQt^  W  I  have  before,  stated,.  s^peaF,  i^oi;  cw  we, 
iofer  it  from  t^is  report  But  i|  ip,,  at  ^e  same 
time,  qwte  clear  fr^m  the  decree,  that  the  titha- 
tiility  of  germina  of  timber  ab^ve  twei^ty  jiears* 
^oip^t^  sprung  fro9i  ^toqla  ^aa  not  the  queaticN^ 
h^re  t^e  Court.  Oa  what  gfouitd  thia  e^n,  he^ 
considered  ^t^  autbodty  appUqE^ble  to  the  present 
4^a  I  smd  at.  a  lo^a  to  dii^ver.  There  is  aiio- 
tbcp  f»6e  vhich  wa»  cited  befqr^  u%  of  AmbfT  ^* 
^Ofium  (a)>  fn»p  Woa4i  which.  ]#  passing,  I 
^U  iioticet  merely  for  the  sake  of  obs^rvii^ 
thai  of  that  also  we  know  ^s  little,  in  respect  of 
the  evidspMe  aikd  the  defences,  a*  we  ^9  of  the 
9^er  cases  contained  in  Wo^.  We  We  in 
ths^,  an  ill  all  the  oa^es  in  that  booki,  nothiiig  of 
the  language  of  the  Court;  and  it  ia  impossihte 
to  a#cei;t4i9  pieci^ely  to  what  principle  the  de- 
cree is  to  bf  referred  o^e  way  or  otbei^  That 
faae,  thferefbre,  is  also  no  authority  ibr  the  pro- 
p^^ion  on  the  part  of  the  Plaintiff. 

The  last  case  relied  upon  by  the  Master  of  the 
RolU  in  delivering  judgment  in  the  matter  be- 
fore him  on  this  subject  is  that  of  Fordw  RaC" 

(a)  3* Wood,  22u.. 
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•tbcf,  or  that  all  of  tlierti  were  opposed  to  prin-    ^  Iftj^. , 
ciple.    It  inii^t  have  berti  on  that  important    ^^^^ 
groand  tbat  the  question  MfVLS  nltitnately  reflenred         t, 
by  kim  to  the  irhole  Court    the  present  Lord  ^^^^ik. 
Chief  Baron,  also^  ackno^vledges  the  great  dif^    GHiim,  tf. 
ficidti^  of  tike  case,  bat  holds  himself  bound  by 
the  opiilion  of  the  late  Master  of  the  llt^Hs.     F, 
for  oM,  cannot  consider  thdt  pinion  binding 
on  tins  Court;  and  cannot  but  think,  wherfe 
diUcfdties  so  perplexing  to  so  nfioBij  able  per^ 
long  priesellt  themselves,  that  the  single  opinion 
ofattiyisdividaalJudge,  our  contemporary,  how- 
ever gifted,  should  not  control  the  judgment  of 
Am  Courty  called  for  sis  it  now  h  rmder  the  cir- 
cui8(!ances.of  tbfscage.  I,- therefore,  mustconsiv 
ier  that  tiie  question,  as  now  brought  fully  and 
iairly  before  U8«  is  yet  open  to  our  uAcontroHed 
jodgment,  and  that  we  are  bound  to  state  our 
•wn  opinions  on  what  we  consider  to  be  the  law; 
particufcurly  where  we  think  that  the  cases  ofl 
which  4o  recent  a  determination  professedf^ 
podtedB  faaye  beai  ttiiscondeived ;  even  althougJI 
we  Amild^  by  so  doingy  feel  it  t«  be  our  dut^ 
to  pnttounce  a  difierent  decree,  in  oppoeifioa 
totiiatdeci*ioii« 

My  O^n  p6ri^AaY  experience  tetls  me,  diat 
nothing  is  more  commoii  than  that  a  legal  notion,  ' 
dmigh  fonnded  on  judicial  decisions,  may  pfe- 
^il  for  a  series  of  years  in  Westinin^ter  l^att^  zi 
heing  the  result  6f  decided  cases,  whicb  at 
length  has  been  discovered  to  be  wrong  ;  and 
when  90  discovered,  has  been  corrected  by  sub- 
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1823.       ^  I  uadeiiBtand  that  I  have  the  cohcuitence'  of 
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two  of  the  other  members  of  the  Court  with  me 


V.        in  thiat  opinion ;  but  Lfeel  it  necessary  to  repeat; 
ttBd  Rows;  ^^^^  ^^^  reasons  which  I  have  nowi  gfiven'  in  -rap- 
AUamieti    port  of  my  Opinion,  as  well  as  the  observations 
which  it  has  occurred  to  me  to  make  on  the  sub- 
ject of  some  of  the  cases  which  have  be^i  cited^ 
are  entirely  my  own. 

Graham,  JBoron..— I  much  the  less  regret  that 
I  am  compelled  to  differ  in  opinion,  on  the  pre- 
sent occasion,  ftom  my  Lord  Chief  Banm  and  my 
Brothers,  .because  itiscleariy  admitted  diat  in 
principle  we  lure  all  agreed.  On  the  applicatioa 
of  that  principle  alone  it  is  thatronr  difference 
of  opinion  is  founded:  and  even  on  that  point, 
if  the  question  toUld  have  been  ccmsidered  to 
be  now  brought  biefore  us  for  therficst  time;  aad 
WO: were  not  supposed  to  be  fettered  by  decided* 
gashes,  therci:  can  be  but  very  little  donbt  whab 
decisionivould  be  pronounced  by  the  Coiirt  in^ 
this  suit.  »       f  ' 

I  will  first  shortly  advert,  in  giving  the.  res-' 
sons  of  my  opinion,  to  the  state  of  the  laiwin 
this  matter,  as  it  originally  stood.  '.  It  has  been 
rightly  iitated  by.  my  Lord  Ch^f  Baron,  that  the 
claim  to  the^titJie  set  up  in  this  canse  depends 
upon  the  true  construction  of  the  statute  of  the 
45th  of  JSUtn.  3,  ch.  3.  Up  to  the  time  6f  passing 
that  act, .  the  claim  to  the  tithe  >  of  wood  set'  up' 
by  the  clergy  was  considered  to  be  confined  to^ 
the  wood  called  sUva  enedua,  and  to  depend  on 
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the  qii^stioti,  if hfife  Bort  of  ^ood  was  prof^rly  so      18SS: 
4»Ued.    {That  qii^stioB  >wa»  necessarily  deter-     ev^^ 
mioable  by  tbe  natpre  of  ^ the  wood;-  and  thf    ^   v- 
8tftte  ofr  it  whea.  cut, — in  other  -words,  by  the  ^^  Ro^r. 


and  age  of  it.  The  wood  properly  so  c«i*«»i  b* 
csilei  Hbm  Q^du^9  is  what  is  ordinarily  termed 
coppice:  wood.  That  sort  of  wood  grows,  for 
the  most  part,  from  roots,  and  is  ordinarily  cut 
down  periodically,  at  regular  intervals,-  usually 
of  «eten.  years ;  though  sometimes  it  is  not  felled 
till  after  twenty  years'  growth  and,  inwards. 
Heiiee  arose  the  distinction  between  gros  boisp 
or  tinber,  and  sUva  emdua^  or  coppice  wood; 
the  larmex  being  always  exempt,  by  the  common 
Jaw,  fipom 'tifthe,  whilst. the  latter  was  always 
lnble»  to  tithe.  ^  The  varions  disputes  on  the 
labject  of  the  tithe  of  wood  between  the  Church 
and  lay  persons  to  which  this  distinction  gave 
rise  at  a  very  early  period,  produced  the  statute 
of  the  4&th  Edw.  3,  which  wia  passed  to  profair 
bit  the  claim  of  tithe  of  the  wood  called  gro$ 
boisy  where  the  great  wood  felled  should  be  of 
the  growth  of  twenty  years  or  more,  being  pro- 
secuted ia  Courts  Christian,  nnder.  pretext  of  its 
keisg  the  wood  called  silva  aedua. 

Amongst  jaU  the -cases  which  hav^  4>eeii  argued 
a&d  determined  on  this-  subject,  I.  have  never 
met  with .  any,  eiccept  the  .^  recent  determiuation 
to  which  I  shall  presently  advert,  which  I  can 
conrider  as  being  this  very  case.  The  wood  of 
which  4itbe  is  demanded  by  this  bill  is  that  of 
trees  oCupwards  of  eighty  years'  growth,  which 
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ate  admitted  10  be  lAqtt^ttonably  timbeir  tree^. 
We  ate,  con^uently,  cnHed  upon  by  thePlain- 
V.  tiff  to  decide  that  he  has  a  right  to  have  tidie  of 
Huilto^t.  ***^  "^mod  of  these  trees,  so  being  clearly  and 
df^Oum,  B.  txliqiiedtioilably  tia^r  of  nore  than  eighty  years' 
gfcfwtti,  atod  that  without  producing  any  autho- 
rity fe  jstipport  Of  his  right.  Now,  it  is  a  dear 
proposition  of  known  written  law^  ever  since 
theBlaitute  of4lO  Edw.  3,  that  timber  of  twen^ 
years  growth  and  beyond  is  not  Kable  to  the 
payment  of  tithes.  A  second  propositton  of 
admitted  fact  is,  that  the  trees  of  which  the 
iiHie  of  wood  is  now  demanded  are  timber  of 
tfpWal^da  of  eighty  years'  growth,  etgo  they  are 
not  liable  to  tithe ';  or,  if  they  ever  were,  they 
ttt^  Exempted  by  the  operation  of  that  statate. 
Then  tlie  qtrestton  is  simply  this, — whether  vre, 
the  Cotirl,  are  rednced  by  one  or  two  recent 
Erases,  m  which  it  is  supposed  this  point  was 
determined,  to  the  sA>surd  dilemma  of  denying 
<he  acknowledged  law,  or  admitting  thai  we 
itvi^  be  driven,  by  those  one  or  two  cases,  to 
Kfetermine  4his  question  against  the  law.  To 
avoid  this,  I,  for  one,  think  it  competent  to 
this  Court  to  pronounce  that,  in  respect  of  those 
determinations,  there  is  something  necessarily 
wrong  in  the  cases  in  which  the  decisions  so 
seppatenttly  conflict  with  the  acknowledged  law, 
and  to  consider  that  they  require  further  in- 
Yeiitigaftion. 

The  recent  case  of .  Chichester  v.  Shddan,  in 
particular,  which  is  said  to  conclude  this  Court, 
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•8  heiog  m  detemiiiiatite  expreMAy  in  |M>mt,  «  I^K^ 

Ghe  Irhidh,  ili  my  bpiiridn^  OMukiiiMUy  requiiai  £van« 

ie-coBs4eM^ii,  bac^ae  it  k  ckaily  iwt  war^  ^ 
itBt^d  by  the  authorities  on  wbich  the  jndj^Hieiit  and  iko^B* 
^tbeMaster  ofdieRoUakexpremtyilated^by    <Ji*>^i  ^ 
ilia  Honor  hitnaelf^  in  4eliTering  his  opinioni  t» 
kfMnded. 

Now,  the  Court  seeing  and  acknowladgilig 
this,  can  it  he  said  that  we.  are  bound  by  such  a 
4eci8i6n!    I  think  we  certainly  ore  not 

Before  I  proceed  to  investigate  the  principlw 
rftlmt  case,  I  will  occupy  as  little  of  the  tkne 
tf  the  Court  as  the  matter  willpermit,  in  taking 
teiansory  yiew  of  the  principal  oases  by  which 
tioB  bin  is  said  to  be  supported^  and  on  which 
lint  decision  is  prdessed  to  be  fonnded* 

The  first  of  these  is  the  case  of  WaUm  ^ 
IVyoa  (a).  Thart;  case,  it  is  suiCcient  to  say^ 
does  not  apply  to  the  questkm  now  before  the 
Court.  The  consideration  of  the  subject-matter 
of  that  cause  appears  to  hate  occnpied,  t^r  some 
tine,  one  tif  thegreatiest  legal  minds  that  this 
cotetry  ever  produced;  and  the  decisioti  is^ 
*tt'«faie,  weifthy  the  utmost  attention  und  ve^ 
^pM^  with  ceference  to  the  pMnts  which  it 
^cWsUy  deferiainML  ^In  iact«  (iie  qpMstion  for 
I^  Atrkimcrfa's  decision  there  resided  only 
^  lopiangs  of  poBatds  of  oak,  amd  of  other 

(«)  t  Gwillim's  Tithe  Cases,  827.— Ambler,  130;  S;  C— 
'BWi  Eccl.  Law,  452,  S.  C. 
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18SE3,  timber  trees,  eat,  corded,'  and  made  into  billets 
JSvANs  for  fagots,  andaold  for  fire-^ood.  THisLord- 
6  'r  B  Bhip*»^  attention  was  not  directed  to  the  titiiabi- 
upd  RowB*  lity.of  such  wood  as  that  which  is  the  Jsiibject- 
Gr^imfh,  inatter  of  the  present  suit.  The  question  there 
visas. only,^  whether  shoots  under  the 'growth  of 
twenty  years  were  protected  by  the' age  of  the 
tree  (if  it  were  of  itself  of  that  growth)  from 
which  they  sprung*  In  speaking  of  that  species 
vOfi wood,  certainly  he  has  instituted^  for  the 
sake  of  illustration,  some  comparisoti,  in  the 
way  of  analogy,  between  such  loppings  of  old 
^pollards,  and  the  shoots  which  spring  from  the 
istools :  of  old  oak  trees.  But,  in  what  be  says  of 
the  latter,  can  any  one  for  an  instant  siqipose 
that  Loid  Hardwicke  must  be  considered  as  ap- 
plying, it  to  trees  which,  though  originally  ger- 
mins,  have  beconie  oak  timber  trees  of  upwards 
of  eighty  or  a  hundred  years'  growth  ?  On  the 
coi^rary,  it  is  quite  obvious  that  all  his  lobserva- 
^ons  are  applicable  wholly  to  loppings  and 
H^hoots  whilst  under  the  age  of  twenty  years. 

'  No  doubt,  some  expressions  may  be  called 
.dut  of  that  lobg  case  which,  taken  singly,  may 
^em  to  make  in  fkvour  of  this  claim ;  but,  when 
those  ace  read  with  reference  to  the  subject- 
majtter:  of  the  suit,  which  Lord .  Hardwieke 
strictly  keeps  in  view  throughout  the  whole  of 
Ms  judgment,  that  consideration  destroys  their 
Itpplicability-to  the  very  different  subject-matter 
of  the  present  bill. 
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Bii^  if  we  might  sdect  particular  passages  of      1833. . 
the  judgment  from  that  report,  for  the  purpose    ^^y\^^ 
of  applying  them  to  thi.^  case,  there  are  many  to         ». 
be  foond  which  bear  strongly  against  this  claim ;  and^ftowiil 
though,  for  the  same  reason,  I  think  we  cannot    Griham,  a 
use  them  if  we  should.     Upon  fh^  whole,  I  ven- 
ture to  affirm  that,  as  fiir  as  the  opinion  of  Lord 
Hardwicke  on  this  question,  as  a  general  point 
of  law,  can  be  collected  from  the  obiter  dicta  in 
that  case,  it  will  be  found  to  be  in  favour  of  the 
exemption  of  these  fine  old  timber  trees,  felled 
and  sold  ae  timber,  from  tithe,  on  the  ground 
set  up  by  this  defence.    To  apply  the  authority 
of  diat  case,  therefore,  to  the  present,  as  ade-  * 
dsion  affording  a  prineipleof  law  in  establish-  > 
meat  of  the  daim  set  up  by  this  bill,  appears  t6    > 
me  to  be  ^  perversion  or  misapplication  of  its 
doctrine. 

Another  case,  which  has  also  been  much  re-^ 
fieionas  an  authority  in  support  of  this  bifif, 
va%  that   of  Lewis  v.  SnetL  '  That  is  a  case 
which  I  well  remember.     I  have  a  perfect  re- 
collection of  our  disposal  of  the  question  pre- 
sented tcr  ^s  in  that  rsuit,  for  I  was  one  of  the 
Coart  at  the  time  when  it  was  determihedrl 
am,  therefore,    enabled  to  say,   that  it  never 
entered  into  my  head  to  concur  in  any  such  de- 
cision as  that  which  is  now  ascribed  to  us ;  nor, 
I  sm  satisfied,  did  any  miember  of  the  Court 
coatemiplate  any  such  determination:.   No  one 
of  Qs  kneWy  or  could  have  imagined;  that,  by 
determining  that  case  as  we  did,  we  were  estar- 
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X82a         On  th1«  considemtiaii  I  concur  in  opiiiiair  vith 
^jg^^l^    the  majority  of  tbe  Court 


V. 


JiTowi.  Account  decked. 


After  the  judgment  had  been  delivered,  a  dis- 
ensfricm  took  place  at  the  bar,  as  to  th^  ticne 
from  which  the  account  should  be  taken. 

On  one  side  it  was  ui^edi  that  the  Plaintiff 
was  oiMicluded  by  the  usual  rule  of  Courts  of 
fiquity,  adopted  by  analogy  with  the  statutes  of 
limitation,  from  iecoy€|ring  for  niore  thm  six 
years  before  the  filing  of  tbe  bill. 

On  the  other  hand  it  was  contended,  that  tbe 
demand  made  in  the  present  instance  took  the 
case  out  of  the  rule :  but 

The  Chief  Moron  determined,  that  as  thede- 
«land  had  not  been  accompanied  by  any  acknow- 
ledgment by  the  Defendants,  the  rule  must  be 
observed  in  this  case,  and  the  decree  for  the 
account  must  be  limited  accordingly. 

Ano^r  question  was  made  as  to  the  payment 
of  costs;  and  this  also  was  disposed  of  by  a 
(determination  drat  the  Plaintiff  was  ttot  entitled 
to  costs  in  the  pvesent  instance,  under  the  cir- 
cumstances. 


RABTBU  TBBM,  4.0EO,  IT. 

The  ChitfBarcn  thendeckuredL  iu  the  follow- 

log  terms,  what  be  proposed  fihould  be  the  mi-    ^^^^ 

mtes  of  tbe  .  ^* 

Gkorgb 

aod  KovB. 

Decbee  : 

That  an  account  be  takien  of  the  tithes  ^ 
prayed  by  the  biU,  for  six  years  be- 
fore the  filing  of  the  bill— -mVAonl 
easts  up  to  the  hearing. 

Subsequent  costs  reserved. 

The  decree  to  be  dated  aa  of  the 
dagF  on  which  the  iGausi^  W9M  heard* 


V  There  is  a  decided  caa?  on  thia  subject  ia 
ihppmxt^B»90tl9-rJ>aw$T.Mamm9  SJUo*. 
79.— wjiich  WM  not  mentioned  in  argument  em 
Mtber  occsaipu  of  the  diacnasioii  of  the  qnealioB 
ifi  this  ;caae,  although  it  is  an  lesxpr^as  ^deciinon  on 
tl^jiQtnt  lof  very  gr^t  iaiiportwce. .  It  is  the 
mv  jemtraoivtinary  Jthat  this  authority  diiould 
l«Te  beea  ov»rlook(^  as  it  ia  eon^iiieuoaaiy 
iwtioed  ia  the  mafgtn  of  the  atatute  of  the46 
S(kp.3if  c«3,  M  printed  iskX^k^^  very  upefid 
^w  of  t])e  6tatiitea{  rad  it  ia  aUq  advi^rted 
^  «  Waltom.  V.  Thrm.' 

It^VMPMM  fio e«ps^aaily  i^  pomtaa  t^  make  it 
JQiAter  ff£3^xfm»  ihat  it  was  not  noticed  in  the 
nnHBeMt  jv  jydginent  of  a  case  wheie  autbority^ 
^^^m»  i»  ba^  bean  Ibe.aole  ground  of  a  dedaion 
proapunced  with  much  reluctance. 
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In  that  case  an  attachment  had  issued  upon  a 
prohibition  by  Daws  against  3Iollins,  *^  for  that 
V.  the  Defendant  traxit  querent'  in  Curiam  Chris- 
and*^\VE,  '*^»'»  ^^^  tithes  of  great  trees,  sub  nomine  sylva 
C€Bdu€B,  The  Defendant  pleaded,  that  the  lop- 
pings for  the  tithes  of  which  he  sued  were  the 
loppings  of  trees  called  asp>  beech,  and  oak,  dz 
stipitihus  prius  surdisis  crescentes;  and  also  for 
hornbeams,  maples,  hazels,  &c.  The  Plaintiflf, 
as  to  the  asp,  oak,  and  beech,  did  demur  in  lam; 
and  as  to  the  residue  he  pleaded,  that  with  part 
he  mended  the  hedges,  and  the  rest  being  de 
Tnmimovahrej  were  bound  up  with  the  boughs 
of  the  oak,  &c.  into  faggots.  Upon  which  the 
Defendant  did  demur  in  law.  It  was  argued  by 
'  Egerion,  Solicitor,  on  the  part  of  the  Plaintiff; 
and  he  held  that  a  wood  of  common  right  ought 
aot  to  pay  tithes,  not  because  the  soil  in  which 
it  groweth  yields  other  tithes  of  the  herbage, 
but  because  non  renavanlur  inannum^  and  there- 
fore at  this  day  no  consultation,  shall  be  granted 
•for  quarry  ^tone  and  coals.  But  after  came  the 
StatxkteofSarum  (vide F.N.  B.  51  h.),  by  which 
it  was  agreed  coram  Cancilio  Regis  in  Parlia- 
mento  ttpud  Sarum  quod  cimsultationes  fieri  de- 
beant  de  Syhacteduaeonon  obstante  quod nonrenO" 
vantur  per  annum.  And  see  to  that  purpose  the 
Register  49.  Et  ulterius  super  hoc  facta  fuit 
qvadam  consvltatio  pro  Abbate  deNotlq^  de  ^flva 
c^dfua;  which  statute  was  afterwards  expounded 
by  the  statute  of  45  E.  3,  cap.  8,  not  to  extend 
to  great  wood  of  th^  growth  viginti  annorum  vd 
ampliuSf  but  only  to  such  wood  which  is  called 
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sifha  cadua.    And  at  last,  after  many  motions, 
it  was  ruled,  that  because  the  Defendant  had  not    ^£^^^^ 
shewed  that  the  trees  {sdl.)  oak,  ash;  and  beech,  o. 

were  not  before  cut  within  twerity  years  before  in/^^E. 
the  last  Buccisidn  of  which  the  tithes  are  now 
demanded,    tithes    shall    not   thereof  now  be 


This  caise  is  mentioned  by  Lord  ffardmcJcej 
delivering  judgment  in  Walton  v.  TVyon,  inci* 
dentally  only,  and  merely  for  the  purpose  of 
answering  the  above  proposition  of  the  then  So^ 
licitor  General,  in  so  far  as  he  assumes  that  there 
was  a  statute  of  Sarum.  Thts  is  a  strong  fact  in 
support  of  the  opinions  of  the  Lord  Chief  Baron 
and  of  Mr.  Baron  Crraham,  that  Lord  Hard-- 
wicke's  attention  was  not  directed  to  the  con- 
sideration of  the  tithability  of  timber,  or  the 
question  whether  timber  trees  grown  from  old 
stools  were  privileged  or  not  from  the  render  of 
tithe.  ^      ^ 

On  the  whole,  the  claim  does  not  appear 
(looking  at  the  result,  and  the  terms  of  the  de- 
cree,) to  have  met  with  very  much  encourage- 
ment in  the  present  case.  The  limitation  of  the 
Plaintiff's  demand,  and  the  disposal  of  the 
question  of  costs,  are  said  to  have  made  it  a 
totier  of  too  little  moment  to  carry  the  ques- 
tion of  law  before  another  tribunal. 

After  the  very  strong  doubt  expressed  by  the 
late  Lord  Chief  Baron  on  the  supposed  law  of 
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the  case,  as  said  to  he  established  bj  the  deci- 
sions, orralher  orders,  in  FTimmTs  Tithe  Decrees,* 
V.  and  nvhich  it  was  the  avowed  intention  of  the 
and^RowB*  ^^^i^f  Baron  to  have  impugned,  and  the  decided 
opinion  of  Mr.  Baron  Ghrakcm ;  it  may  not  be 
improper  to  remark,  that  there  are  seyeral  high 
authorities  for  rejecting  judicial  determinations, 
where  they  are  so  decisively  disapproved,  unless 
they  have  been  confirmed  by  the  House  of  Lords ; 
particularly  where  the  question  ajrises  upon  the 
construction  4>f  the  effect,  m  rather  the  coinpre- 
hensiveness,  of  a  statute. 

In  the  case  of  The  Attorney  General  v.  Tyn- 
dall(a)j  Lord  Northingtoky  speaking  of  a  deci- 
sion by  Lord  Hardwicke^  says,  "  The  decree  in 
(his  part  is  founded  upon  precedent  of  the  At- 
Corney  General  v.  Bowles^  which  is  an  audiority 
for  the  Master  of  the  RoIIs«  But  I  'feel  only 
one  authority,  that  of  the  House  of  Lords^  which 

*  The  present  case  may  of  itself  serve  to  illustrate  the  bis^ 
chief  of  relying,  as  authority,  ^upon  the  pleadings  and  orden 
made  in  a  cause,  without  any  statement,  of  the  arguments,  or 
the  matter  or  manner  of  the  judgment.  This  case,  netvrith- 
.  standing  the  positive  difference  of  one  member  of  the  Court,  so 
iar  from  being  the  result  of  a  doubtful  opinion,  would  (hus  read 
as  if  it  were  an  unanimous  and  clear  judgment  on  die  very 
point. 

To  decisions  in  cases  of  unwrimn  law,  the  wisdom  and 
policy  of  the  reason  given  by  the  Chief  Baron  for  adhering  to 
prior  determinations,  that  the  point  settled  should  not  be  un- 
settled, most  strongly  applies ;  but  where  a  statute  has  de^ 
ciared  the  law,  the  widest  and  most  comprehensive  construe^ 
tion  is  to  be  given. 

(o)  Ambler's  Rep.  eiu. 
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is  a  saperior  Court :  no  other  authority  has  any 
inflaence  on  my  judgment.    That  precedent  has    ^^^^ 
no  inflaence  on  me ;  it  is  contrary  to  the  spirit  of         i^* 
the  statute.  aad  Hgwb. 

In  the  case  of  Preewuin  v.  Goodham  (a).  Lord 
Nottinghamj  on  one  occasion,  declared  that  he 
would  alter  the  law  on  the  point  This,  of 
coQise,  wa9  a  figuratiTO'  mode  of  expressing  a 
somewhat  strenuous  disapprobation  of  a  doctrine 
which  that  great  lawyer  (who  must  have  had'infi- 
Hitely  too  much  respect  for  the  law  to  have 
meant  it  literally,)  felt  to  have  been  not  law,  the 
citing  of  which  had  roused  his  indignation.  Upon 
that  expression,  however,  without  reference  t» 
its  tome  or  temper,  a  snbsequ^at  Chancellor  (b) 
soberly  observes,  *'  I  do  not  see  how  aAy  thing 
less  than  an  act  of  Parliament  can  alter  the  law." 
If,  indeed,  judicial  decieaons  couM  at  any  time, 
or  under  any  circumstances,  be  considered  as 
law  against  law — ^in  other  words,  as  altering  the 
law — ^they  would  then  most  effectually  do  that 
when  they  are  adverse  to  a  short,  decisive,  com- 
prehensive, and  clearly  intelligible  act  of  Par- 
liament,* expressly  passed  for  declaring  and 
confirming  the  law  on  the  single  and  particular 
point. 

(o)  Ch.  Rep.  205.  (6)  Lord  TaOoi.  (3  P.  Wms.  411.) 

*  In  Camleg  v.  Keif,  4  Wood.  327,  Lord  Chief  Baron  Eyre, 
speaking  of  the  decision  in  Lord  t.  Twrk,  says,  '<  I  cannot  lay 
^y  stress  upon  it,  contrary  to  (he  obyious  interpretation  of  the 

lUtate," 
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1833;  In  thie  case  of  Jones  v.  Stevens j    Mr.  Baron 

^£^*^J^  Wood,  than  whom  no  Judge  ever  deferred  more 
V.  to  sound  authority  as  a,guidey  observing  on  cer- 
and  Ro^B,  ^^^^  decisions  which  he  considered  ba  not  law, 
says, ''  I  will  not  attempt  to  distinguish  the  pre- 
^nt  case  from  those.  I  strongly  protest,  how- 
ever, against  such  mischievous  doctrine  altoge- 
ther, and  deny  that  it  has  any  legal  foundation. 
It  cutmot  be  stipported  on  any  principle  of  law.* 
I  say,  distinctly,  that  it  is  not  warranted  by  the 
law  of  the  land ;  and,  whatever  cases  may  be 
cited  to  support  such  doctrine,  1  cannot  assent 
to  thetn.  When  1  am  told  by  the  House  of  Ijords 
(who,  I  presume,  would  take  and  act  upon  the 
opinions  of  the  Judges,)  that  such  is  the  law,  I 
will  then  (as  I  must)  submit  to  consider  it  to  be 
the  law,  but  certainly  not  till  then." 

(a)  Jnte^  yol.  xi.  p.  272. 
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€ooPEB  V.  Christopher  Archer  (sued  b?  the     Thursday. 
name  of  Charles  Archer).  ^^^^^^"^^ 


Practice. 


Arractictm 
RULE   having    been   obtained  by  R.    V,     Affidaxitt. 

Richards^  requiring  cause,  to  be  shewn  why  the  Pieftioaiwte- 

in  abatement  filed  in  this  cause  (the  De^  forirreguimri- 


fendant  having  been  du^d  in, a  wrong  Christianr  jectiontfaat 
name,)  should  not  be  set  aside^  foir  irregularity,  support  of  it 
founded  ou  the  objection  to  the  affidavit  made  s^r^brfore 
and  filed  in  support  of  the  pleafthat  th^  person  A5o™1y?M« 
before  wbqm  it  :was  &tatod  in  the  jurat  to  have  ^J'SS^'X 
been  sworn,  as  Commissioner  for  taking  affidai-  coort*o/Ex- 
vits  in  this  Court  in  the  countey,  wcis  sworn  to  ^^^r'^**** 
be  Attorney  for  the  Defends^t  Uk  the  caufie*, 
which  was  irregular  by  the  rules  of  the  Court—  pow  adopted 

rt  ^  **"*  Court, 

Batt  V.  Vaiseu  (a).     In  the   case  of  Smith  v.  «"»»*  affidavits 

to  b6  used  in 

Woodroffe  (b\  where  tliis  Court  then  refused  a  CoartahaUnot 

...  .  Ti*.  •■  i.     ,«.    be  sworn  be- 

similar  application,  on  the  r-quity  side  of  this  fbrethe^Wiw- 
Court,  the  Chief  Baron  ordered,  tiiat  in  future  parties  in  the 
it  should  be  the  rule  there»  as  on  the  other  side  bTconstraed 

of  the  Court.  .     applyinij  only 

to  the  AttoT' 
•     ney  whose 

Peake  now  shewed  cause^  having  submitted  on'iSbe*rcowrd 

inthisCourt— 
which  must  be 

(a)  iinlc,  vol.  i/p.  116.  one  of  the  four 

Attomies  of 

(b)  Antej  vol.yi.  p.  230,  and  vol.  ix.  p.  478.  this  Court— 

bat  includes 
the  immediate 
Attotvey  or  Sottcltor  for  the  party. 

A  palpable  mistake  in  an  affidatit-*«s  the  wrong  year  in  the  jurat ~^nsed  in  support  of 
ts  application  to  the  Court,  is  not  an  insurmountable  objection  to  tlie  n^otion,  as  tne  Court 
^  permit  the  error  to  be  amended  by  a  supplemental  affidavit.  ^ 

But  ivhere  such  negli^en^  occun,  they  will  visit  it  on  the  pact^  In  the  consideration 
of  tbe  question  of  costs. 

VOL.  XII.  M      • 
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that  there  was  no  express  rule  in  this  Court  ott 
the  subject.  He  endeavoured  to  distinguish 
V.  this  case  by  the  fact,  that  the  Commissioner  be* 
RcusR.  ^^^^  whom  the  affidavit  had  been  sworn  was  not 
the  Attorney  on  the  record ;  for  that,  in  the 
Exchequer,  the  Attorney  for  either  party  in  the 
cause  mudt  be  one  of  the  four  Attotnies  of  the 
Court ;  and  they  have  also  Clerks  in  Court,  by 
whom  the  suit  is,  in  effect,  conducted;  and, 
eoni^stently  with  those  facts,  the  Defendant's 
Attorney^  in  the  affidavit  made  by  him  in  sup- 
port of  this  rule,  calls  himself  **  Solicitor  for  the 
above-named  Defendant;''  and  he  states,  that 
Charles  Leake  (the  Commissioner  before  whom 
the  affidavit  on  the  truth  of  the  plea  was  sworn) 
'*  is  the  Solicitor  for  the  above-named  Defendant 
in  the  cause.'' 

It  was  also  pressed .  upon  the  Court,  that  the 
plea  in  abatement  was  a  plea  in  person^  and  not 
by  attorney. 

It  was  further  urged,  as  an  objection  to  the 
motion  on  the  ground  of  irregularity,  that  in 
this  case  the  Court  would  not  be  disposed  to 
grant  the  application  of  a  party  moving  to  set 
aside  a  plea  for  an  irregularity  in  the  affidavit 
filed  in  support  of  it,  when  there  was  an  im- 
portant error  in  the  very  affidavit  now  used  in 
support  of  the  party's  own  motion,  it  being  stated 
in  the  jurat  to  have  been  sworn  a  year  before  the 
occasion  for  it  occurred ;  for  that  it  was  there  said 
to  have  been  sworn  the  11th  o{  February,  1822, 
the  plea  being  filed  in  Hilary  Term,  182a. 
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tJpoik  these  groiiinds,  IJieirefore,  it  was  submit^      1823. 
tedi  that  the  rule  shoidd   be  discharged  with    Cooper 

easts.  V. 

ArchbIi. 

Richards^  in  reply,  submitted  that,  for  the 
purpose  of  correcting  the  error  in  the  affidavit 
made  in  support  of  the  motion,  the  Court  might 
permit  a  supplemental  affidavit  to  be  filed,  as 
was  done  in  tlie  case  of  Dae  v.  Roe  (a),  wbere^ 
in  tbe  usual  affidavit  made  to  found  the  ordinary 
motion  for  judgment  against  the  casual  ejector^ 
the  day  of  the  month  in  vrhich  it  was  sworn 
had  been  omitted  in  the  jurat»  Mr.  Justice 
Hobvyd  suggested  that  it  might  be  amended ; 
and  the  Court  gave  leave  to  produce  another 
affidavit^  verifying  the  day  on  which  it  was 
iwom. 

[Per  Curiam. — As  the  mistake  is  obvious,  we 
may,  p^haps,  give  leave  to  correct  it  by  a  sup- 
plem^ital  affidavit,  if  the  other  objection  to 
the  application  can  be  got  over.] 

On  the  point  raised  by  the  objection  it  was 
contended,  that  the  rule  must  necessarily  be  ap- 
I^ied  in  practice,  so  as  to  prevent  any  profes- 
aiooal  person  employed  by  the  party  from  tak* 
ing  the  affidavit,  or  in  this  Court  the  rule,  as  it 
was  represented  to  be,  would  be  nugatory: 
and,  it  was  submitted  that  the  spirit  of  the  rule 
was  clear  from  the  language  of  the  Court  in  the 

(«)  1  Chitty'f  Kep.  K.  B.  228. 
M  2 
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second  case  ivhich  had  been  cited,*  ivben  the 
application  vfas  there  made  to  apply  it  to  Soli« 
citors  having  the  conduct  of  suits  in  equity  in 
this  Courts 

.  The  Court :  ultimately  said,  that  they  coDsi^ 
dered  the  objection  apparent  on  the  face  [of  the 
affidavit  made  in  support:  of  this  motion  such,  as 
the  deponent  might  be  allowed  to  set  right  by 
filing  a.  supplemental  affidavit;  which  they  al- 
lowed him  to  do. 

The.  rule  sf^,  tl^refore,  made  >  absolute  in 
thia  case  withoot  coists;  but  the  Court  declared 
that,  in  any  >nstance  in  future  ^here  affidavits 
^bimldb^  filed  ^O/ heedlessly,  and  framed  in  so 
slovenly  and  irregular  a  manner,  they  wottl4.  be 
disposed  to  mulct  the  party  in  costs  of  whatever 
application  they  might  cause  to  be  made  to  the 
Court,  supported  by  affidavits  wherein  there 
should  be  such  want  of  attention. 

Rule  absolute ;  but,  in 
this  instance, 
.    withont  costs. 

*  Sett  also  the  General  Bule>  ante,  vol.  iz.  p^478. 
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In  re  Aissessed  Taxes.  Widnesdiw^ 

^^  In  the  matter  of  the  certificate  of  the  Re-  js^vfiNM  proc 
ceiver  General  of  the  counties  o(  Angksea,  Car^  —  ' 
narvon^  Merioneth^  Denbigh^  and  Flinty  of  a  foroiiig  re-ai* 
failure  in  raising  and  paying  the  assessed  taxes  tmov^of  de^ 
charged  and  assessed  on  the  several  townships  cou^^°oV^ 
or  places  of  Liang wm^  Moelfre;  and  Penji/idf  in  t^^^dia^ 
the  parish  of  Llangwm^  in  the  county  of  Den^  t^u!iMtm!| 
high,  for  the  year  18|8."  2?e"St^S 

Genemloo 
Uiepwtofth^ 

The  Attorney  General  moved,  at  the  instance  e«lKSi 
of  the  Commissioners  for  the  aflltirs  of  Taxes.  ®^'^^«"« 
for  a  writ  of  distringaSf  under  the  43d  of  Geo.  3. 
ch.  99,  §  47,  agaiAst  the  Collectors  Hugh  Janes, 
Robert  Williams,  and  Robert  Hughes,  to  dis- 
train issues  on  the  sum  of  160/.  9s.  2^.,  the 
amount  of  the  assessment  mentioned  in  the  sche- 
dule to  the  certificate  of  the  Receiver  General 
uncollected  by  them. 

This  motion  was  founded  on  the  affidavit  of 
William  Roberts^  the  certificate  of  John  WiU 
Uams,  Receiver  General,  and  the  certificate  of 
the  Assessor. 


Ordered. 
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1838. 

Mondapf 
lah  May. 
Saturday^ 
Sd  May, 

CQ§t9. 

Where  the 
Jadge  who 
trfetacauie 
by  a  special 
Jory^  oerlifiea 
that  It  ipai  a 
proper  cate 
for  a  special 
Jary,  the 
Master  mast 
allow  the  All 
costs  of  the 
Jhry^  where 
the  Terdlct  Is 
ihandforthe 
Sefeaduit 


Broadrick  and  another  v.  Clark  and  others, 

This  was  an  application  that  the  Master  might 
be  ordered  to  review  his  taxation  of  the  De^ 
fendant's  bill  of  costs  in  this  case. 

The  cause  had  been  tried  at  the  last  Assizes 
for  Ghueester^  when  a  verdict  was  found  for  the 
l>efendant8»  and  it  was  certified  by  the  Judge  to 
have  been  a  proper  case  for  a  special  Jury. 

On  the  taxation  of  costs,  the  Master  refused 
to  allow  the  Defendant  more  than  1/.  for  his 
costs  of  the  special  Jury. 

In  the  affidavit  of  increase  it  was  sworn  by  the 
Defendant's  Attorney,  that  he  paid  the  Under 
Sheriff  6/.  6s.  for  summoning  the  special  Jury, 
and  for  returning  the  special  distringas. 

The  Deputy  Clerk  of  the  Pleas  being  referred 
to,  stated  that  it  had  always  been  the  practice 
to  allow  only  1/.  for  the  costs  of  a  special  Jury 
in  similar  cases,*  disallowing  all  beyonci  tha( 
sum. 

HvLLocK,  Baron. — It  appears  tp  me  to  be 
quite  absurd  to  allow  a  par|;y  only  one-third  of 
what  he  can  shew  himself  to  be  entitled  to.    If 


lU5.4c/«  namiag; — Us,  Oc/.  rt'duciii|^, 
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Mich  has  been  the  practice,  it  certainly  ought  to 

be  altered  in  future.  3^^^^^ 

RICK 

The  Officer  stated,  that  he  iiad  not  felt  bim<^     Chlw. 
«elf  at  liberty  to  deviate  from  the  course  of  the 
ptSce,  without  the  saootion  of  the  Court. 

.  Rule  to  shew  cause  granted — 
the  Master  being  directed 
to  ascertain  the  course  of 
the  other  Courts  in  the 
Btean  time. 

That  Officer  now  reported,  that  it  was  the 
practice  in  tbe  other  Law  Courts  in  Westmnstet 
Hall  fai  allow  the  full  costs  in  such  cases. 

Ludtow  shewed  cause.  Submitting  to  the 
strong  expression  of  the  sense  of  the  Court  on 
the  matter^  as  delivered  when  the  motion  was 
made,  and  the  effect  of  the  Master's  report,  he 
confined  his  opposition  to  the  rule  being  made 
absolute  to  this  particular  case.  He  therefore 
argued,  that  whatever  it  might  please  the  Court 
to  establish  as  a  nUe  of  practice  in  AM^ure,  it 
<Night  not  to  operate  injuriously  to  the  party  im 
the  present  instance,  where  the  costs  had  bee« 
taied  according  to  the  common  course  under  the 
statutes,  which  would  be  making  it  retrospec- 
tive. On  that  ground,  he  submitted,  the  order 
should  be  discharged. 

Graham,    Baron. — ^There  is  no  formal  rule 
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ex  kiting  on  the  subject,  and  we  are  not  now 
making  such.  The  Court  must  be  considered 
as  merely  recalling  the  attention  of  its  Officer  to 
a  more  correct  practice,  which  ought  to  have 
been  observed'  in  the  course  of  taxing  costs.  We 
think,  when  the  matter  is  presented  to  us^  that 
the  Officer  has  been  in  ^rror,  and  it  is  upon  that 
ground  that  we  make  this  order. 


The  rule,  therefore,  must  be  made  absolute ; 
but  it  must  be  without  costs,  as  it  appears  to 
have  been  a  mistake  in  the  office,  and  qud  cm* 
munis  error. 

Rule  absolute — 

without  costs, 


f  8th  April, 


Oliver  v.  Pobson  and  Anderson. 


Efuiiyr^^  Motion  (by  Lavat)  that  the  Accountant  Ge. 

—  nerial  might  be  directed  to  pay  to  the  Plaintift 

tion total?  Olivei\  out  of  the  sum  of  1554/.  9*.  cash  in  the 

court^  wMch  Bank,  placed  (&c.),  the  sum  of  622/.  Ito.  llrf., 

had  been  paid 

in  by  Uie 

party,  may  be  made  by  ftiotion. 

A  petition 'for  that  purpose  is  not  necessary  in  this  Court 

Ordered,  under  ctrcnmstances,  on  payment  of  costs  of  the  motion:  bnt  withoot 
prejudice  to  tlie  lien  of  the  opposite  party's  Solicitor  oq  the  residue  of  the  fund  in 
Court. 
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beiag  the  amount  of  money  paid  iato  Court  by  iJSSS. 
Plaintiff  more  than  931/.  10^.  Id.j  ^hich  had 
been  as^c^rtsdned, .  by  9.  subsequent  award^  to  be 
the  amount  of  the  damages  sustained  by  Defen* 
iBhtDobsan,  vho  had  recovered  a  v^erdtct  agaip9t 
the  Plaintiff,  subject  to  an  award.  An  injunc- 
tion had  been  obtained,  to  restrain  Defendant 
from  taking  out  execution  under  the  verdict,  and 
from  proceeding  under  a  former  award,  upon  thQ 
Plaintiff  paying  into  Gonrtthe  above  ;»mount. 

MeggisoHy  on  the  part  of  the  Deiendaat  An-^ 
deriOHf  opposed  the  motion  as  informal  and  irre* 
^lar,  insisting  that  what  was  asked  could  not 
be  done  od  a  summary  application,  and  that  it 
was  necessary  to  present  a  petition  for  the  pur« 
pose  5  but 

The  Court  determined,  that  it  was  not  neces* 
sary,  by  the  practice  of  the  Excheqiier,  to  pro- 
ceed by  petition :  and,  as  the  facts  and  circumr 
stances  of  this  case  were  clear,  and  warranted 
the  motion,  it  was 

Ordered: — on  .payment,  of 
the  Defendant's,  cost^  of 
this  application : 

But  without,  prejudice 
to  lien  of  Dob$an's  Soli-, 
citor  on  the  residue  of  the. 
fund  in  Court.   .     , 
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3oth"l«!3['     Stephens  v.  Callanan  and  Salwey. 

jnterpunder.  THIS  WES  a  biU  of  inteipleader,  filed  by  tha 
Bemnmr  to    PlaintiflT,  praying  that  the  Defendauts  ihiffht  in* 

•  bUl  of  inter-   ^        ,       , '   *^    , .      ^  ^,     •  ^1         ,  f  . 

pleader  oyer-  terplead  to  adjQst  toeiT  respective  demands,  aad 
the^pitin^  ftgoertain  the  right  of  possessioa  and  receipt  of 
persoDs  claim.  'Gnti  OTk  the  tisual  temiB :  and  far  an  iiquiictioQ 
!^m?£S*  to  restrain  the  Defendunt  Salw^  from  suing 
^Q^ent'for  o^'  execution  upon  a  judgment  which  he  had 
^tiSl^rpw.  o*>to»ned  against  the  PUiptiff  in  tha  Court  of 
^^atfra  K^ing^s  Bench,  in  an  action  for  use  a|i4  occnpa* 
tion ;  and  to  injoin  the  Defendaatt  from  proceed^ 


and  one  of 


them  (the 
rde 

^*iiy<>btein.  brought  against  the  PiaiAtiff,  to  recover  posses* 


K^iilS"*"'*  ing   in  actions  of  ejectment  thneateoed  to  be 


mg)  had  ao 


edaTerdict         .  -    •  .  ^  ,.  .    . 

forthevaiae    siou  of  the  Same  premises,  and  from  aistrvnuu: 

ofthenaeand    ^  *  ^ 

occapauon;     for  rent. 

It  being  held 
that  the  Plain* 

atand  in°^^  It  was  st^tod  fay  the  bill  (filed  E^Mer  Tem^ 
mttoth^^^'  IS23),  in  substance,  that  the  Pldntiff,  in  Jub/^ 
f^T^h^ld'  1821,  took  this  bouse  and  premises  m  questim 
tatblT^ZTti^  froo^  James  Daugku,  the  then  occupier,  at « 
•ti«w.  yearly  rent  of  25/.,  to  be  paid  to  the  person  en- 

titled to  receive  it  ;***4hat  in  June^  1822,  he  re- 
ceived notice  to  quit  from  CcManan^  threatening 
an  action  of  ^ectaient  incase  of  non-compliance, 
and  that  in  Jufy  following  a  person  demanded 
rent  from  him  on  the  part  of  Defendant  Salwey ; 
— 4hat  he  could  not  obtain  from  either  applicant 
any  information  respecting  the  right  or  title  of 
either ;— that,  in  Mickadmas  Term,  1822,  Salwey 
commenced  an  action  against  Plaintiff  for  use  and 
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occupation,  and  obtained  a  verdict  for  4o/.  at  the      1828. 
SittJDgd  after  the  following  Hilary  Term,  on  the  gTOMMt 
ground  of  an  admission  proved  on  the  part  of         «• 
the  Plaintiff,   by  his  having  said,  that  if  the  De-        ^d 
fendant  Stdicey  would  shew  his  title-deeds,  the    Salwbt. 
Plaintiff  wonld  pay  him  the  rent,    which  the 
Judge  held  to  be  a  contract  with  Sahoey^y  and 
on  the  part  of  the  Plaintiff; — that  about  ten  years 
before  Defendant  Salwey  had  failed  in  an  action 
of  ejectment  against  anotlier  party  to  recover 
possession  of  the  premises* 

The  bill  also  contained  a  charge,  that  both  the 
]}rfendant»  claimed,  and  threatened  to  proceed 
at  law  to  compel  the  Plaintiff  to  pay  each  of 
them  the  rent,  and  for  the  recovery  of  possession 
af  the  premises. 

The  Defendant  Salwey  demurred  generally  to 
the  bill. 

JtrviB  and  WiSfrakam^  in  support  of  the  de* 
inurrer>  contended  that  the  Plaintiff,  as  tenant 
to  the  Defendant,  being  precluded  from  disput- 
ing the  title  of  his  landlord,  he  could  not  file  a 
hill  of  interpleader  against  the  landlord,  on  a 
notice  of  ejectment  by  a  stranger,  dahning 
under  an  adverse  title  to  that  of  tlie  landlord,  as 
had  been  amply  and  fally  ei^tablisbed  by  the 
cases  of  Hodgea  v.  Smith  (a),  AngMv.  Baddem. 
(4),  Clarke  v.  Byne  (c),   and  Dungey  v.  An- 

(a)  1  Cox,  357.  (c)  13  Vcs.  OSS. 

(6)  IS  Vw.  205.        . 
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18291      gove  {a)r  The  same  doctrine  was  held  bjr  thii» 

SxBPHBNs  ^^^^^  i^  ^^^  cases  of  Smith  v.   Target  and 

!>.         otliers  (6),  itnd  Johnson  aiid  others  v.  Atkinson 

^^       and  others  (c);,in  both  of  which  it  was  deter- 

a^LwjiY.    ^^i^ed  that  a  tenant  cannot  noake  his  landlord 

interplead)  nor  even  other  persons  threatening 

bioi  with  suits  at  law,  on  a  title  adverse  to  his 

landlord's. 

In  the  present  case,  they  urged,  the  Defendant 
Salwey  had  completely  established  his  title  as 
landlord  of  the  Plaintiff,  by  his  success  in  the 
action  in  the  King's' Bench,'  as  the  evidence  ne- 
cessary to  the  verdict  in  that  catse  would  have 
enabled  him  to  recover  in  ejectment.  That  ac- 
tion must  have  been  founded  ob  a  contract ;  and 
on  that  ground  it  was  that  the  Defendant  reco- 
vered on  the  trial  of  the  action  for  use  and  occu« 
|Mltidn,  and  so  the  Plaintiff's  bill  alleged, 

Parker,  in  support  of  the  bill,  insisted  that 
thfs  was'pectiliarly  a  case  for  calling  oa  the  De- 
fendants  to  interplead,  where  both  parties  de* 
fendant  daimed  from  the  Plaintiff  the  same 
thing, — in  substance,  the  rent  and  possession  of 
the  preitaises ;— rthat  neither  party  defendant  was 
in  the  condition  pf  landlord  to  this  Plaintiff, 
whilst  both  were  making  him  the  medium  of  try- 
ing their  dispute,  with  which  he  had  nothing  to 
do.    The  Plaintiff  by  this  bill  disputed  no  title; 

(a)  3  Bro.  Ch.  Ca.   d6«-  ^  (6)  2  Anst  620. 

2  Vcs.  304.  S.  C.  <c)  3  Ibid,  im. 
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it  was,  in  fact,   founded  on   the  badis  of  his 

knowing  nothing  of  either.      .  STEt»nii!^« 

•r. 

He,  therefore^  submitted  that  t|ie  demurrer  ^^^^^^^ 
must  be  overruled.  45alw»y-. 


Graham,  Baron. — Since  the  statute  of  the 
1 1th  of  Gikn-g^  the  2d,  called  the  s^tute  of  Land- 
lord and  Tenant,  Courts-  of  Equity  have  so  exer- 
cised the  salutary  jurisdiction,  which  they,  pos- 
sess, as  to  exclude  all:  contest  ibytenaiitfii  of 
their  landlords'  title,  by  analogy  with  the  pro- 
visions of  that,  act  first  adopted  by  Lord  Bosdyn 
in  the  case  ^  of  Dungey  v.  Angcfve.  The  .tenant 
must  stand  or  fall  by  the  strength  or  weakness  of 
his  landlord's  title,  to  whom  heis.obliged  to  give 
notice  of  all  claims  made*  against  his  landlord 
through  him.  .   .  *   /  ' 

The  question  in  the  present  case  isr  whether 
the  parties,  that  is,  the  Plaintiff  in  this  suit  and 
the  DefeindlEint  S'a/fTiijr,  stood,  or  stand,  in  the 
relation  of  landlord  and  tenant 

It  does  not  appear,  to  me  that  they  did  ;  and 
that  objection  being  out  of  the  way,  I,  for  one, 
consider  this  a  proper  case  of  interpleader.  Use 
and  occupation  may  be,  and  frequently  is,  suc- 
cessfully sustained  where  the  parties  are  not  in 
the  relative  situation  of  landlord  and  tenant. 
Indeed,  it  is  the  form  of  action  suited  to  a  de- 
mand for  occupation  of  premises  against  a  party 
defendant  who  is  not  tenant  to  the  Plaintiff. 
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I  am,  therefore,  of  opinion  that  this  demurrer 
STBPHBifs  '""St  ^^  overruled. 

V. 

Callakan      Hullock,    BatM.^1  am  of  the  same  opi- 
SAL¥rxT«   nion. 

My  difiknlty  has  been  founded  on  the  Ic^ 
effect  of  ^  the  proceedings  at  law  with  reference 
to  this  spedes  qf  stait.  I  thought  the  result 
might  possibly  operate  9A  all  estoppel  9  but,  on 
copsideration,  I  do  not  think  it  does« 

It  is  not  true  that  nae  and  occupation  does  not 
lie  where  there  is  no  contract;  or,  in  other 
words^  that  nay  contract  is  necessary.  That  is 
proved  by  the  comikum  case  of  an  heir  taking  by 
descent,  or  alqr  other  person  becoming  entitled 
by  operation  of  law.  The  case  of  LMmkgv. 
Hodgson  (a)  has  settled  that  question,  if  it  were 
doubtful. 

The  Plaintiff  might  and  ought  to  have  filed 
his  bill  before  the  action  was  brought. 

Demurrer  overruled. 

(«)  le  BAsTft  Sep.  M. 


tiAittii  tunu,  4OE0.tr4  lOS 
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Sha^  v^  Shaw-  ^''9* 

ITwsui  noted  in  this  cause,  by  Wieram,  on  The  motion  on 

'       -^  ,  behalf  of  a 

the  part  of  the  Plaintiff,  that  certain  deeds  men*  party  having  a 

'^  vested  inte- 

tioaed  in  the  pleadings  might  be  produced  by  rest  in  rever. 
the  Defendant;  and  deposited  in  the  hands  of  der/ or  other- 

wise  til  real 

the  Plaintiff's  Cterk  in  Court,  for  the  usual  protMrty^ex* 

Seetantona 
fe-interestin 
*  possMsion,  for 

Iheprodactioit 

The  bill  ^as  filed  by  a  remainder-man  in  fee,  hTcbSrt^^ 
claiming  under  the  will  of  his  ikther,  against  his  de^uf'dia 
mother,  who  had  a  life-estate  in  the  subject-  S^^fo?^ 
matter  of  the  anit  under  the  will.  m"tSf^^ 

uidpartiea- 
lariae  certain 

It  silg^ested,  that  the  Plaintiff  had  occasion  SalftStit*^ 
to  mortgage  his  estate  and  interest  in  the  proper-  cieSrh?**the 
ty,  and  that  it  was  necessary  that  he  should  have  ^^^l^^^f 
access  to  the  title-deeds  for  that  purpose,  which  {JJ^^*^*  ^^ 
Were  in  the  custody  of  the  tenant  for  life,  that     ^ 

•*  ^  An  appUca« 

he  might  be  at  liberty  to  mspect  them.  The  biU  *{««»  fo«-  the 

1  .        ,         ^  1  1        ^       •  title-deeds  ge. 

also  contained  a  charge,  that  the  deeds  were  not  nerauy,  for 
safe  in  the  possession  of  the  tenant  for  life,  and  fumishingUia 
that  she  had  threatened  to  destroy  them ;  and  it  man  with  an 
prayed   an  injunction  to  restrain  her  from  so  Sfsm^ollfrtt 

«  .  order  to  ena- 

Oomg.  Ue  him  tD^ 

mort|;age  his 
interest,  wilt 

The  Defendant^  by  her  answer,  admitted  the  ^nedt^^ 
material  facts  stated  in  the  bill,  denying  only  that  ^"^ 
she  had  threatened  to  destroy  the  deeds ;  and     ^^^* 
she  asserted  that  she  never  had  any  intention  to 
do  so.     She  admitted  her  having  possession  of 
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19S3.  the  deeds,  and  she  stated  that  she  had  set  theitl 
all  out  in  a  schedule  annexed  to  the  answer^ 
She  also  averred  by  her  answer^  that  the  reason 
for  not  producing  them  was,  that  the  object  of 
tlie  Plaintiff  waCs  to  rai^e  money  by  mortgage  oA 
the  property  for  improper  purposes. 

Under  these  circumstances  the  motion  was 
tb^de^  on  the  authority  of  the  under-mentioned 
cases;  which,  it  was  submitted,  warranted  the 
suit,  and  the  present  application,  on  the  principle 
in  Equity,  that  a- party  having  a  vested  freehold 
interest  in,  real  property,  expectant  on  the  ter: 
minatipnoCa  life^estate,  had  a  right  to  have  the 
title-deeds  produced,  and  deposited  in  Courf> 
for  various  purposes,  and  to  have  access  to  in- 
$(pect  and-  take  copies  of  them — Ivie  v.  Ivie  (a), 
Smith  y\  Cooke  (6),  Hodgson  v.  Bussejf  (c),  Ford 
y.  Peering  {d).  Strode  v.  Blackhume  (e).  Reeves 
M,Re^e${f)y  Boicles  v.  Stewart  (g),  J^ordLemp- 
ster,  v.  Lord  P.omjret  (A),  Hicks  v.  Hicks  (i),  Joy 
V.  Jojf  (/i),  and  Ushworth  v.  Woodcock  (/);  in 
$(ome  of  which,  the  Court  refused  to  make  an 
order  for  delivering  the  deeds  deposited  in  Court 
out  ags^in  to  the  tenant  for  life. 

On  the  other  gt*ound  of  motion  urged,  that  the 

(a)  1  Atk^4ao.  ^         t47)  ,1  Scho. .4&  Lefr.  200. 

{h)  3  IT).  382.  .      .  (/j)  Ambl.164.  .    . 

(e)  2  Atk.  '89.  (i)  2  Dick.  650. 

(d)  J  Ves.  78.  (*)  2  Eq.  Ca.  Abr.  284. 

(e)  3  Ved.  226.  (/)  3Madd:432. 
(/)  i  Mod.  128, 


EASTER   TBRMi  4  6R0.  IT.  165 

deeds  were  net  safe  in  the  custody  of  the  tenant  ISSB, 
for  life,  the  case  of  Southey  v.  Stonehouse  (o)  was 
relied  on,  principally  for  the  dictum  of  Lord 
Hardwicke,  who  there  says,  "  It  is  the  ordinary 
relief  of  remainder-men  to  have  the  title-deeds 
taken  care  of  against  the  tenant  for  life:"  and, 
in  the  case  of  Webby.  Lord  Lymingtan — Webb 
T.  Webb  and'^  contra  {b)\  the  Court  also  refused 
to  deliver  out  the  title-deeds  to  a  tenant  for  life 
on  that  ground,  as  an  exception  to  a  general  right 
to  their  custody  incident  to  an  estate  for  life  in 
possession.  i 

The  motion  was  opposed  by  G.  Richards^  who 
urged  that  the  object  of  it  could  not  be  regularly 
obtained,  by  a  summary  application  like,  the  pre* 
sent;  and  especially  in  this  instance,  as  it  was^ 
in  substance  and  effect,  asking,  by  an  interlo- 
cutory motion,  for  a  decree ;  because  it  was,  in 
feet,  more  than  the  relief  sought  by  the  bill; 
which  prayed  only  that  the  Defendant  might  be 
Testrained  from  destrojring  the  deedis ;  whereas 
the  motion  seeks*  to  deprive  her  of  the  custody 
of  them,  by  having  them  brought  into  Court. 
The  authorities  establishing  that  a  tenant  for  life 
was  entitled  to  the  custody  of  the  title-deeds 
belonging  to  the  property  in  which  he  has  such 
a  freehold  interest  in  possession,  were  said  to  be 
those  of  Ford  v.  Peering  (c),  Duncombe  v. 
Maj/er{d),  Webb  v.  IjordlAfmington(e)^  Churchill 

(a)lYe$.n(innotu).  (rf)  8  Ves.  320. 

(b)  Eden.  8.  (c)  lb.  (tn  w)tU), 

(c)lVe8.78. 
VOL.  XII.  N 
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V.  Small  (a),  and  Nodi  v.  Wardib).  In  Knott  v. 
Wise(c)  Loi:d  Thurlaw  is  represented  to  have 
saidi  that  '^  the  remainder^^roan  had  not  any  ac- 
tion at  law,  or  any  equity,  to  take  the  deeds 
put  of  the  hands  of  tenant  for  life/' 

It  was  therefore  submitted,  that  the  present 
motion  could  not  be  entertained^ 

On  the  ground  of  the  charge  of  intention  to 
destroy  the  deeds,  it  was  contended  that  point 
was  put  out  of  the  consideration  of  the  Court  by 
the  denial  in  the  answer. 

Gbaham,  Baron. — ^The  motion,  as  now  made^ 
is  clearly  much  too  large  in  its  object  and 
t^rms. 

Title-deeds  are,  in  all  cases,  primA  facie  pro^ 
perly  in  the  custody  of  the  tenant  for  life.  In 
many  cases — as  Lady  Shaftesbury's  case  (d)—* 
party  claiming  a  remote  interest  has  a  right  to 
inspect  such  deeds ;  but  where  a  bill  is  filed  for 
a  disciovery,  it  is  not  competent  to  the  Plaintiff 
to  call  for  all  a  Defendant's  deeds  for  indiscri* 
minate  use;  or  the  title  of  every  man  might  thus 
be  subjected  to  exposure,  and  be  at  the  mercy 
of  any  inquisitive  person  who  might  choose  to 
avail  himself  of  the  opportunity  of  examining 
them,  through  the  medium  of  a  remainder-man. 

(a)  8  Ves.  320  (m  notU).  (e)  lb.  {in  noHs). 

(b)  1  Madd.  Rep.  V.  CL         {d)  Lady  Skaftabitn/r.Ar' 
322  (231).  rowmUh,  4  Ves.  71. 
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In  eveiy  cade  of  production  of  deeds,  some  18381 
particular  specific  deed  or  deeds  should  be 
pointed  out,  and  expressly  called  for,  and  not 
all  indiscriminately ;  and  the  object  of  the  party 
applying  to  have  them  produced  should  be  fully 
and  clearly  stated. 

There  is  a  natural — a  paternal  authority,  in 
respect  of  title,  inherent  in  a  Court  of  Equity, 
lor  its  protection  and  support. 

IniproTidence  in  the  object,  too,  as  suggested 
by  this  answer,  is  a  good  ground  for  the  Court 
to  refuse  to  interpose  its  authority  to  aid  the 
party  who  seeks  the  interference  of  the  Court  to 
enable  him  to  do  himself  an  injury. 

If,  however,  this  motion  were  shaped  in  ano- 
ther and  more  confined  manner,  limiting  the 
application  to  one  or  more  specific  deeds,  and 
stating  the  precise  object  of  the  require4  pro- 
duction of  such  as  you  may  want,  it  may  possibly 
be  granted;  but  we  cannot  accede  to  this  general 
application,  which  is  much  too  large  and  indefi- 
nite to  be  entertained  or  attended  to.  The  De- 
fendant might  almost  as  well  be  called  upon  to 
publish  her  title  in  a  newspaper^  as  to  produce 
her  title-deeds  in  this  manner,  and  leave  them  in 
the  bands  of  an  Officer  of  the  Court. 

Mr.  Baron  Hullock  concurred. 

Motion  refused ;  but 
without  costs.* 

*   Vide  next  page. 
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%*  Naie  to  the  preeedMng  Ca$e. 
[IN  CHANCERY.] 

Worthington  v.  Staffordshire  and  Worcestershire 
Canal  Cofkpany. 

Bill  for  discovery  to  support  an  action»  and 
production  of  books^  &c. 

The  answer  admitted  the  books  to  be  in  pos- 
session^  but  stated  facts  which  shewed  that  the 
action  would  not  lie. 

At  the  first  seal  after  Hilary  Term,  1820,  on 
a  motion  to  produce,  &c.  an  order  was  made 
accordingly  by  the  Vice  Chancellor. 

Shadfvell  afterwards  (third  seal)  moved  to  dis- 
charge that  order ;  but  Lord  Eldon  refused  the 
motion,  with  costs. 
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1823. 


Simmons  and  others  v.  Addison. 
Motion  for  leave  to  withdraw  the  replication    PracOet  m 

Equ^» 

aud  amend  the  bill.  — 

Where  Co- 

plainttfii  are 

The  matter  of  amendment  was  stated  to  be  to  dants  by  mo- 
inakesome  of  the  Co-plaintiffs  Defendants,  in  foTtheoor- 
order  to  let  in  their  evidence.  mtheirev\^"* 

dence,  it  nnut 
be  on  terms  of^ 

^Tinx  lecaiity  for  payment  of «!/  costs,  and  not  merely  np  to  the  time  of  their  convenioii 

iroD  PlainUtts  to  Defendants. 

Sadi  an  applieation  must  (to  succeed)  be  made  without  delay. 

Where  there  had  been  ^eat  delay,  it  was  considered  not  only  a  ground  for  refusing  ib 
Biit  for  refusing  it  wUk  eats. 
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1823.  Richards,  Chief  Baron. — If  we  shoald  grant 

^^J^Jl^^g  the  application,  it  must  be  on  giving  security  for 

and  others   payment  of  costs — of  all  the  costs ;  for  the  De- 

AddTson  ^^^d^^ts  are  entitled  to  have  the  security  of  all 

the  Plaintiffs  at  whose  suit  he  was  originally 

compelled  to  appear. 

Blenham  submitted,  that  the  Plaintiffs  should 
only  be  required  to  secure  to  the  Defendants  the 
costs  of  suit  up  to  the  time  of  the  amend- 
ment. 

Cur.  die.  all  the  costs  in  the  cause.  The 
Plaintiffs  should  have  shaped  their  case  properly 
in  the  first  instance. 

Lovat  opposed  the  motion.  He  insisted  that 
the  application  could  not  be  granted,  unless  the 
Plaintiffs  previously  satisfied  the  Court  that  all 
due  diligence  had  been  used  by  them  ; — that  it 
was  also  incumbent  on  them  to  shew  in  what 
respect  they  would  be  prejudiced,  if  they  could 
not  have  the  testimony  of  such  of  the  Plaintiffs 
as  were  sought  to  be  made  Defendants,  and  how 
they  would  be  benefited.  In  this  case,  he  urged, 
,    .  there  had  been  great  procrastination  and  delay 

on  the  part  of  the  Plaintiffs :  the  answer  had 
been  filed  before  January^  1822,  stating  these 
objections,  and  the  replication  was  not  filed  till 
after  motion  made  to  dismiss  in  Hilary  Term ; 
and  then  only  for  the  purpose  of  keeping  tbo 
pause  in  Court. 
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fie  therefore  urged,  that  the  delay  alone  was 
a  sufficient  answer  and  objection  to  the  mo- 
tion. 

Per  Curiam. — ^We  are  of  opinion  that  the  ap- 
plication is  made  much  too  late.  The  delay 
which  has  taken  place  has  been  great;  and  the> 
object  of  it  is  evidently  what  the  Court  has  never 
failed  to  reprobate.  The  motion  must,  there^ 
fore,  on  that  ground,  be 
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1883« 

Simmons 
and  othera 

Al>l>i80N, 


Refused, 

with  costs^ 


Lovat^  on  the  following  day,  moved  for  an 
order  to  dismiss  for  want  of  prosecution  after 
replication. 


Ordered, 


CASUS   IN  .THE   BXCH£QUBR, 


'Murdajf,^  jfi  ^^  Assesscd  Taxes. 

Stat  May. 

VendUioniex'  iN  the  matter  of  a  writ. of  special  distrinsas 

|muM  awarded  •  i_      ^    n 

toseUisraei ,  against  the  Collectors  of  a  re-adsessment  made 

distrained  os- 

dertiie4S       OH  the  scVeral  townships  or  places  of  Lanffwun, 

G«o.3.ch.99.   /o       \  r       ^L  ,^.^  O    ^   ' 

osamocion,    (occ.)  for.  the  year  1818. 

Shepherd  yesterday  moved,  on  the  part  of  the 
Attorney  General,  for  a  writ  of  Venditioni  expo- 
7MS,  to  enable  the  Sheriff  to  sell  the  goods  which 
had  been  returned  by  him  as  issues  distrained 
under  a  distringas  which  had  gone  against  cer- 
tain persons,  under  the  43  Geo.  3,  c.  99,  ^  47,* 
fpr  neglect  of  duty,t 

*  Which  enacts,  <'  that  in  case  there  shall  be  any  failare  of 
assessing  or  charging  the  said  duties  in  any  parish  (&c.)>  or 
of  returning  the  duplicates  of  the  assessments  made  for  any 
such  parish  (^c.)»  within  the  respective  times  limited  by  the 
act,  the  Receiver  General  acting  for  the  duties  charged,  or  to 
be  charged,  on  such  parish  (&c.),  shall  and  may,  at  any  time 
after  such  failure  shall  have  happened,  certify  to  the  Barons  of 
the  Court  of  Exchequer  at  Wegtmimter^  the  particular  parish 
and  parishes,  ward  or  wards,  or  place  and  places,  and  the 
particular  division  wherein  such  failure  bath  happened,  aod 
the  causes  thereof,  together  with  the  names  of  the  Commis- 
sioners appobted  as  aforesaid  to  act  for  the  hundred,  rape, 
lath,  wapentake,  city,  ward,  town,  or  division  wherein  such 
failure  hath  happened,  or  any  two  or  more  of  them  residing 
within  such  division  (&c.)  or  place ;  and  also  the  names  of  the 
Assessors  and  Collectors,  and  the  several  persons  belonging  to 


t    VUk  ante,  p.  loD. 


Taxes, 
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The  Court,    doubting    whether    the   Sheriff 
might  not  sell  ex  officio^  under  the  act  of  Parlia-    "^^^^ 
ment,  ordered  the  matter  to  sta^d  over  till  to-     Assessed 
day. 

The  application  was  renewed  to-day;  when 
the  Court,  after  some  deliberation,  ordered  the 

process- 

Fiat. 


such  parish  or  place  charged  to  such  duties,  and  who  shall 
have  made  failure  in  the  payment  thereof,  in  case  an  assess-^ 
meDt  shall  have  been  made ;  which  said  Commissioners,  As- 
sessors, and  Collectors,  and  any  person  or  persons  charged 
with  such  duties,  shall  be  respectively  liable  to  process  for 
such  neglect,  by  the  order  of  such  Barons,  accordmg  to  the 
exigency  of  the  case ;  which  process  shall  be  by  writ  of  dU- 
tnngoM^  to  be  forthwith,  and  from  time  to  time,  as  there  shall 
be  occasion,  issued  out  of  the  said  Court,  on  the  application 
oftlie  Commissioners  for  the  affairs  of  Taxes,  against  such  of 
the  said  Commissioners,  Officers,  or  persons,  who  shall  haye 
made  such  failure ;  upon  which  writ  of  dutringas  the  Sheriff 
or  other  Officer  to  whom  the  same  shall  be  directed,  shall  re- 
torn  such  issues  as  the  said  Court  shall  order,  at  the  return  of 
6ttch  writ ;  and  immediate  process  shall  thereupon  issue  for 
levying  the  same,  out  of  and  under  the  seal  of  the  said  Court 
of  Exchequer ;  unless  the  said  Commissioners  for  the  affairs  of 
Taxes  shall  certify  to  the  said  Court  if  in  the  Term  time,  or  to 
one  of  the  said  Barons  if  in  the  Vacation,  that  the  Commis- 
sioneis.  Officers,  and  other  persons,  against  whom  such  writ 
issued,  have  complied  with  the  directions  of  the  act ;  in  which 
case  it  shall  be  lawful  for  such  Court,  or  Baron,  to  cause  such 
piocess  to  be  respited  till  a  future  day,  and  so  from  time  to 
time,  or  to  be  finally  discharged."    ' 
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Saiurday,     In  the  matter  of  the  Claim  of  [apportionmenl  of] 
Wv-^'        Fines  by  the  Dean  and  Chapter  of  the  Col- 
legiate Church  of  St.  Peter's^  Westminster. 

R^^^^p^'  It  had  been  ordered,  on  the  motion  of  Taunton, 
^    — ;       with  the  consent,  by  Counsel,  of  the  Dean  and 

Conneofpro-  ^      j  ' 

ceedmgmor-   Chapter  of  aS^  PawZ'^,  of  the  Bishop  of  l^n^/on, 
thedireciioii    ^ud  of  the  Duchv  o{  LancostCTy  Counsel  also  ap- 

of  the  Court  •  * 

oS*'"°^f  A^  pearing  and  disclaiming  opposition  on  the  part  of 
Exchequer      the  Survcyor  of  the  Green  Wax,  that  the  Attor- 

called  tne  Fo-  ^ 

reign Apposer,  ney  General  should  shew  cause  why  the  Foreign 
fines*  (by  ap-  Apposcr  of  this  Court  should  not  be  directed  to 
to loHSofu-  set  over  to  the  l)ean  and  Chapter,  in  right  of 
tagth^m^™  their  liberty,  the  sums  of  332/.  4s.  lid.,  being 
gruits^of royal  part  of  a  certain  post  fine  of  342/.^  assessed  on 
froSiVhe*       a  fine  levied  in  his  Majesty's  Court  of  Common 

Crown. 
Materials  on 


Pleas  at  Westminster^  by  William  Earl  of  Craven 
whjcTi  Mpu""  and his  wife,  in  Trinity  Term,  2  Geo.  4, 

catioHB  tor 

such  purpose  Qf  divcrs  mossuages  and  hereditaments,  in  cer- 
fonnded.  tain  parishes  within  that  liberty ;  and  the  sum  of 
bewrjed'and  ^'"  ^^*'  ^^^^  being  the  remainder  of  the  said  post 
on  whom.  fiu^^  ^q  \\^q  Lord  Bishop  of  London,  in  right  of 
Where  ^e    ^is  Lordship's  liberty  in  the  county  oi  Middle- 

neral  opposes 
the  applica- 
tion, and  a  question  of  title,  or  extent  or  construction  of  the  applicant's  title,  arise,  the 
Court  will  make  no  order  on  motion,  because  it  then  becomes  matter  of  claim  ajpiinst  tlie 
Crown,  which  must  be  determined  by  judgment  on  matter  of  record,  and  must  thereroro 
be  brought  before  the  Court  in  a  more  solemn  and  formal  manner,  by  claiming  upon  re- 
cord, to  give  the  Crown  opportunity  of  contesting  it  by  plea  or  otherwise. 

Qtt.  of  the  divisibility  of  post  fines  by  apportionment  between  lords  of  lil>erties  claims 
ing  a  line  of  lands  lying  in  two  or  more  liberties ;  and  of  the  course  for  effecting  %A  sppor^ 
tiooment  by  order  of  the  Court  or  otherwise,  in  such  cases  ? 

*  Pro  lici  ntia  concordaHdi. 
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^er;  and  that  the  said  Foreign  Apposer  might      1823. 
also  be  directed  to  set  over  to  the  said  Dean  in^lTmat- 

and  Chapter,  in  right  of  their  said  liberty,  the    ^r  of  the 
-     ,  claim  ot  the 

further  sum  of  103/.  16*.  9rf.,  part  of  a  certain   dean  and 

other  post  fine,  levied  (&c.)  of  divers  other  mes-  ^"^"^^^^ 

suages  and  hereditaments,  within  the  parish  of  minister. 

St.JameSy  in  the  liberty  of  Westminster^  Edman- 

ton,   Enfield  J  and  Enfield  Chace;  the  further 

8am  of  U.  19s.  lOd.^  other  part  of  the  said  last- 

m^ationed  post  fine,  to  the  Dean  and  Chapter 

of  the  Collegiate  Church  of  St.  Paul,  London^ 

in  right  of  their  liberty ;  and  the  sum  of  3*.  5if., 

being  the  reinainder  of  the  same  last-mentioned 

post  fine,  to  his  Majesty,  in  right  of  his  Duchy 

of  Lancaster P^ 

The  object  of  the  application  Mras,  to  obtain 
the  official  document,  called  the  Foreign  Ap- 
poser's  schedule  of  fines  set  over^to  the  various 
lords  of  liberties,  claiming  them  in  virtue  of  their 
grants  of  the  royal  franchise  from  the  Crown,  in 

*  In  the  original  notice  of  motion  (which  it  might  have 
been,  and  was  probably  found  difficult  to  shape  effectively), 
the  proposed  reference  to  the  Officer  (the  Foreign  Apposer) 
was  stated  to  be  (in  substance)  to  inquire  and  ascertain  how 
much  and  what  part  of  the  premises  whereof  the  fines  had  been 
levied,  were  situate  within  either  liberty,  and  the  yearly  rent 
or  yalue ;  and  that,  if  be  should  find  that  any  part  of  the  pre* 
mises  were  situate  in  any  other  liberty  than  that  of  Wesimm^ 
iter,  he  might  be  directed  to  apportion  it  accordingly,  and  set 
it  over  in  fair  proportions  to  each  amongst  them. 

An  apportionment  was  afterwards  made  amongst  the  par* 
ties ;  and  the  motion  was  ultimately  shaped  in  the  terms  of  the 
order. 
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1823.  order  to  enable  their  bailiffs  to  apply  for  pay- 

Inthemat  ™6Qt  t^  tbem  of  the  amount  from  the;Receiver 

terof  the  of  pre-fines  at  the  Alienation  Office,  under  the 

claim  of  the  ^«  ,  ^        ^       i     ,  ^     r  ^ 

Dean  and  33d  Geo.  2,  ch.  14,  §  6.        . 

Chapter 
of  West- 
minster. The  motion  was   founded  on  the  following 

affidavits: 


.  That  of  the  JReceiver  of  the  rents  and  profits 
of  the  estates  belonging  to  the  Earl  of  Craven, 
comprised  in  the  estreat  of  the  fine  in  question, 
stated  the  yearly  rent  of  the  premises,  and  their 
locality.  The  Solicitor  of  the  Bailiff  of  West- 
minster also  deposed  to  the  locality  of  the  pro- 
perty which  was  the  subject-matter  of  the  fine; 
and  the  affidavit  of  the  Solicitor  concerned  in 
the  Iqvying  of  the  fine  stated  the  nature  of  the 
property,  and  its  various  annual  value,  in  the 
different  places  wherein  it  was  situate. 

Those  affidavits,  with  the  constats  of  the  fines, 
and  affidavits  of  the  service  (on  the  part  of  the 
Bailiff  of  the  liberty  of  Westminster^)  of  notice 
of  this  application  so  to  apportion  the  post  fines 
.sought  to  be  paid  to  the  Bailiffs  of  the  different 
liberties,  on  the  Attorney  General,  the  Surveyor 
of  the  Green  Wax,  the  Collector  of  the  post 
fines  for  the  Duchy  of  Lancaster^  -and  the  Bailiffs 
of  the  liberties  of  the  Bishop  of  London^  and  the 
Dean  and  Chapter  of  St.  PauVsy  formed  the  basis 
of  the  application. 

The  Attorn(7  General  now  shewed  cause.  He 
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g^rounded  his  opposition  to  the  Application  on      1823. 
the  importance    and    novelty  of  the  matter;  j^f^mau 
which,  he  observed,  involved  two  very  important     ter  of  the 

..  .  claim  of  the 

questions :  Pb^n  and 

Chapter 
_.  ,      ,  ,  .  ^     ofWEST- 

First,  whether,  upon  the  true  construction  of  minsteb. 
the  charter  of  grant  to  the  Dean  and  Chapter, 
fines  of  this  nature,  under  the  circumstances  of 
the  case,  would  belong  to,  or  were  claimable  by 
the  Dean  and. Chapter,  as  being  fines  on  the 
tenants  or  resiants  within  the  manor,  according 
to  the  sense  of  the  grant ;  and. 

Secondly,  whether,  in  that  case,  a  claim  of 
part  of  a  fine,  to  be  apportioned  by  the  Officer, 
could  be  supported  on  the  ground  of  part  of  the 
lands  in  respect  of  which  the  fine  was  levied 
being  within  the  liberty  of  one  or  more  of  the 
claimants, — a  proceeding  which  had  never  oc- 
curred, and  for  which,  consequently,  there  was 
no  precedent. 

Taunton  and  Smedley^  in  support  of  the  or- 
der, submitted,  that  this  was  a  case  wherein 
the  right  of  the  grantee  of  the  franchise,  the 
Dean  and  Chapter  of  Westminstery  was  not  in 
dispute ; — that  the  claim  had  been  already,  in 
several  instances,  put  on  record,  and  been  con* 
tested,  and  ultimately  allowed  by  the  Court; 
and  that,  upon  those  occasions,  the  question  of 
the  right  of  the  Dean  and  Chapter  to  claim  fines 
fro  Ucentia  amcordandi  had  been  made,  and  the 
right  acknowledged  by  the   Court,   and   esta- 
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|833f      blished  by  their  judgment ;— that  the. only  crite- 

loTne^at-  '^^^  ^^  determining  the  claim  in  such  cases  was, 

ter  of  th^    the  locality  of  the  lands ;  which,  if  situate  within 

Dban  and  ^he  liberty,  made  the  owners  men  and  tenants 

Ch^tkr   within  the  limits  of  the  grant ;  and  it  was  urged, 

MiKSTBR.   that  all  that  whs  now  asked  was,  ^  direction  to 

the  proper  officer  to  apportion  and  set  over  to 

the  several  lords  of  liberties  their  respective 

shares  of  fines  on  lands  lying  within  thpir  fran- 

chises,>  to  which  it  has  been  adjudged  by  the 

Court  that  the  applicant  was  entitled* 

After  some  further  observations  upon  the 
terms  and  construction  of  the  grant,  and  the 
effect  of  former  adjudications,  the  motion  was 
submitted  to  the  Court. 

Richards,  Lord  Chief  Baron. — ^The  Court 
are  of  opinion  that  they  cannot,  in  this  manner, 
entertain  so  grave  a  question  as  this  is  upon  an 
interlocutory  motion.  The  question  is  of  too 
great  importance  to  be  so  disposed  of,  depend- 
ing, as  it  will  be  foupd  to  do,  upon  the  terms 
and  construction  of  a  charter,  in  respect  of 
which  no  admissions  by  the  King's  Attorney 
General^  nor  even  an  adjudication  by  the  Court, 
can  conclusively  bind  the  Crown,  in  case  of  fu- 
ture claims :  at  all  events,  not  so  as  to  make 
this  a  matter  for  a  mere  motion. 

In  the  present  instance,  moreover,  the  fine 
claimed  is  claimed  under  very  particular  circam- 
stances.     It  is  the  claim  of  several  to  separate 
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parts  of  the  fine;  and  the  consent  of  all  who       18Q3. 
assert  an  interest  in    the   subject-matter,    as   i^hemat- 
agaiflst  the  King,  cannot  preclude  the  Croivn    ter  of  the 
from  resisting  the  claim  in  the  person  of  the  At-   d^an  a^* 
tomey  General :  on  the  contrary,  it  is  the  duty   Chapter 
of  this  Court  to  protect  the  rights  of  the  King    minstbiu 
even  against  the  effect  of  admissions  by  the 
Attorney  General,  and  to  guard  it  against  the 
consequences  of  his  remissness,    if  not  suffi- 
ciently yigilant  in  respect  of  the  interests  of  the 
Crown* 


In  every  view  of  the  nature,  object,  and  con« 
sequences  of  the  application,  I  am  clearly  of 
opinion  that  we  cannot,  upon  this  motion,  make 
the  order  which  we  are  called  upon  to  make* 

Graham,  Baron. — If  the  right  of  the  Dean 
and  Chapter  were  quite  clear  in  this  case,  I 
think  it  might  be  competent  to  the  Court  to 
make  the  order  sought  by  the  present  applica- 
tion; but  the  resistance  on  the  part  of  the  At^ 
tomey  General  is  quite  sufficient  to  make  it 
incumbent  to  refuse  it  as  a  matter  of  summary 
motion^ 

It  appears  from  what  we  have  heard,  that,  in 
all  probability,  the  right  of  the  party  will  turn 
ont  to  be  dependent  on  a  nice  question  of  con-* 
straction  of  his  charter.  This  question  was  not 
in  any  way  decided  on  the  former  occasions  of 
patting  the  lord's  claim  on  the  record  in  the  pre- 
cedents cited.    It  even  remains  at  this  moment 
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1823.      in  a  more  solemn  manner  than  by  a  summary 
In^hemfit-  application,  framed  in  the   terms  of  this  ma- 
ter oi  the    tion, 
claim  of  the 
Dean  and 

Chapter  Order  dischars^ed. 

of  West-  ^ 

MINSTER. 


%*  This  matter  was  not  further  pursued,  on 
account  of  the  expence  of  proceeding  more  for- 
mally to  establish  the  right  of  the  liberty. 

The  question  would  be  (supposing  the  right  to 
post  fines  generally  to  belong  to  the  lord)  whe- 
ther, where  two  or  more  lords  of  liberties  claim 
portions  of  an  entire  fine,  on  the  ground  that 
part  of  the  lands  is  within  each  of  their  liber- 
ties, the  Crown  would  not  be  entitled  to  the 
whole. 

It  should  seem,  from  all  the  precedents  of  the 
mode  of  adjusting  conflicting  claims  between 
lords  of  liberties,  that  the  reference  ought  to  be 
directed  to  the  Treasurer's  Remembrancer,— 
Vide  Prices  Treatise  on  the  Exchequer,  Vol.  I. 
B.  I.  pp.  453  to  456. 

On  the  subject  of  the  office  and  duties  of  Fo- 
reign Apposer,  vide  same  Book,  Ch.  VII. 
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Greenwood  v.  Lidbett£r.  ^<mdtnf^ 

fdJimt, 

On  the  trial  of  this  action  of  assumpsit  on  a  a  creditor, 
dishonoured  bill  of  exchange  for  2lL  2s.^  drawn  a^e«NHnth 
by  the  Plaintiff  on,  and  accepted  by  the  Defen-  pa^i^totake 
dant,  and   for  goods  sold,    &c.   300/.,   it  was  p^a^D^fo^Ut 
proved  on  the  part  of  the  Defendant,  who  was  ^S^.^diuw 
a  linen-draper  in  London,  that  he  was  in  the  cewSm^ey 
habit  of  dealing  with  the  Plaintiff,  a  cotton-ma-  debJo^uipart 
nufecturer  at   Manchester^    in  the   way  of  his  ffj^m^i. 
trade ;  that,  in  the  early  part  of  the  last  year,  bjnij'th"  re- 
tbe  Defendant  bought  goods  of  the  Plaintiff  to  Jl^^'J^^^f 
the  amount  of  21/.  2^.,  for  which  he  accepted  5*"''*^7**«>« 

'  '^        .  demand,  nn- 

the  bill  of  exchange :  and  he  further  became  in-  >jM»tcan  be 

^  shewn  that  he 

debted  to  the  Plaintiffinthesumof  75/.  \l^.\Od.  J»«,  by  enter- 

in  ;  into  snch 

for  goods.     In  May  the  Defendant  was  obliged  •» agreement, 
to  compound  with  his  creditors,  and  proposed  part  et* the 
&.  in  the  pound.    On  making  that  proposition  to  indacedsome 
the  Plaintiff,  he  received  an  answer  from  him  by  abotooom- 
letter,  written  on  the  part  of  the  Plaintiff,  signed  the  debtor,  m 
WUUam  Wilkinson^  stating  that  a  Mr.  Duncan,  Kqo^tiy  pro- 
residing  in  London,  was  authorized  by  him  to  Mdr^ver- 
gi?e Defendant  a  discharge  from  Plaintiff's  claim,  llSoMt^f  hu 
on  receiving  for  the  two  last  parcels  of  goods  St  b^*con- 
Bent  26/.  13*.  6d.  nJSn^^Lch""'* 

other  creditor. 

The  ma'n 
gronnd  on 

TO8  Stated  thus :  "^^f  ^«  «- 

ception  to  the 
mle,  that 
agreements 
wUcfa  are  witia  pacta  are  not  binding  on  parties  is  admitted,  in  cases  of  engagements  by 
creditors  to  componnd  witi^  debtors,  is  the  equitable  principle  now  adopted  by  Courts  of 
Law,  tint,  where  they  do  or  may  operate  as  the  means  of  fraud  on  some  of  the  creditors 
If  allowed  to  be  broken,  they  shall  bind.     . 

O   2 


At  the  end  of  that  letter  the  following  account 
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"  For  the  last  two  parcels  of    .  £13  13    5 

and     13    0    0 


Feb.  15th,  Goodn  £63  1  10 
March  15th,  Ditto  12  14  0 
June  10th,  Bill  and 

expences      .    .     21     9     1 


26  13    5 


£97    5     0         29    3    6 


£55  16  II 


Signed  Wm.  Wilkinson 

for  John  Greenwood^ 

The  Defendant's  other  creditors  severally 
agreed  to  the  composition,  which  was  to  be  paid 
at  three  and  six  months,  or  as  money  caine  in 
by  the  sale  of  stock.  The  agreement  provided, 
that  if  all  of  them  should  not  come  into  the 
terms,  the  agreement  should  be  void.  The  agree- 
ment was  not  signed  by  the  Plaintiff. 

It  was  also  proved,  that  a  broker  had  been 
employed,  when  the  insolvency  of  the  Defendant 
had  been  ascertained,  to  value  the  stock,  and  to 
offer  a  composition  corresponding  with  the  De^ 
fendant's  means ; — that  he  found  the  Defendant 
could  pay  only  Qs.  in  the  pound  ;  and  that  fact 
he  communicated  to  all,  or  the  greatest  number 
of  the  creditors,  who  all  agreed  to  accept  it. 
Another  witness  (a  shopman  of  Defendant) 
proved  that  the  composition  was  general,  and 
made  with  all  the  creditors  severally,  some  of 
whom  had  been  paid. 
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'  Applications  were  made  to  the  Defendant  by 
the  Plaintiff  for  the  composition,  which  waa  not 
at  first  paid,  in  consequence  of  all  the  creditors 
not  having  signed  the  agreement.     In  Octobev 
last  the  Plaintiff  called  at  the  Defendant's  house 
in  his  absence,  to  demand  payment  of  the  com.-- 
position,  and  the  Defendant  afterwards  sent  him 
the  20/.  in  part  of  his  dividend  of  551. 16s.  lid. 
The  Plaintiff  at  that  time  happened  to  be  "ab- 
sent; but  he  afterwards  called,  and  received  it 
of  the  Defendant's  warehouseman.     In  two  or 
three  days  afterwards  he  made  a  claim,  through 
his  Solicitor,  of  73/.,  the  full  amount  of  two 
first-mentioned  parcels  of  goods;  and  at  the 
same  time  stated  he  should,  in  the  event  of  that 
som  not  being  paid,  insist  on  the  full  balance, 
amounting  to  103/.  or  thereabouts. 


18201 


Previous  to  this  the  Plaintiff  had  ascertained 
that  all  the  Defendant's  creditors  had  agreed  to 
came  into  the  arrangement.  Immediately  on  the 
application  being  made  by  Plaintiff's  Solicitor, 
a  tender  was  made  to  him,  and  also  to  Mr.  Dun- 
cans  cl^rk,  of  35/.  16^.  lid.,  being  the  balance  of 
tke  55/.  165.  111/.,  which  was  refused;  and  in  a 
day  or  two  afterwards  the  present  action  was 
commenced. 


Under  the  circumstances,  as  proved  in  evi- 
dence, and  reported  by  the  learned  Judge  who 
tried  the  cause  (Mr.  Baron  Garrow),  the  Jury 
foond  a  verdict  for  the  Plaintiff  for  the  whole 
sum;  but  leave  was  given  to   the  Defendant's 
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Counsel  to  move  to  reduce  the  verdict  to  the 
sum  which  would  be  the  difference  between  the 
full  amount  claimed,  and  the  amount  of  the 
composition,  on  the  authority  of  cases  cited  be* 
low  and  at  the  trial  by  the  Counsel  for  the  De- 
fendant, which,  it  was  argued,  established  that  the 
Plaintiff  was  bound  by  what  had  occurred  to 
abide  by  his  agreement,  and  to  accept  the  com- 
position, having  received  20/.  in  part ;  and  that 
he  could  not  afterwards  recover  the  whole  of  his 
original  demand. 


D.F.  Jones  obtained  a  rule  to  shew  cause,  on 
the  grounds  upon  which  leave  bad  been  reserved 
to  make  the  application. 

In  support  of  the  motion  he  cited  the  case  of 
Steinman  and  others  v.  Magnus  (a),  in  which  it 
was  determined  that  a  parol  agreement  entered 
into  by  a  debtor  with  his  creditors,  to  receive  a 
composition,  for  part  of  which  collateral  security 
fV€is  given  by  him^  and  paid  when  due^  was  binding 
on  a  creditor  (the  Plaintiff  in  the  case),  who 
afterwards  sued  for  the  whole  sum. 

He  also  cited  the  Nisi  Prius  case  of  Wood  v, 
Roberts  (b\  where  it  was  held  that  a  creditor,  by 
a  mere  undertaking  to  discharge  his  debtor,  and 
thereby  inducing  another  creditor  to  do  the 
same,  was  precluded  from  afterwards  recovering 
his  whole  debt. 


(a)  IX  East  5  T.  R.  300,     (6)  2  SUrLie*ti  N.  P.  Rep.  410, 
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By  taking  the  30/.  under  the  composition,  it 
was  insisted  the  Plaintiff  in  thi&^case^hadj  bound 
himself; — that  otherwise  it  would  operate  as  a 
fraud  upon  the  other  creditors,  by  diminishing 
the  general  fund  under  a  pretence  of  acceding  to 
a  general  composition,  which  must  be  founded 
on  the  basis  of  the  advantage  which  it  would  be 
to  aU  the  creditors. 


I62a 


Jervis  now  shewed  cause.  He  contended  that 
the  agreement  was  nudum  pactum^  or  at  most, 
was  merely  accord  without  satisfaction,  and 
therefore  not  binding  on  the  Plaintiff,  even  if 
the  whole  composition-money  had  been  paid, 
and  within  a  reasonable  time.  Acceptance  of  a 
less  sum  than  due  does  not  extinguish  the  cause 
of  action — Cumber  v.  fFare  (a),  Heathcote  and 
others  v.  Crookshank  (ft),  Cockshott  v.  Bennett  (c), 
¥Uch  v.  Sutton  {d). 

If  it  could  have  been  shewn  that  any  other 
creditor  had  been  induced  to  come  into  the  agree- 
ment by  the  representation  or  the  example  of 
the  Plaintiff,  this  case  would  then,  perhaps, 
have  come  within  the  principle  laid  down  by 
Lord  Ellenbarough  in  delivering  his  judgment  in 
the  case  of  Steimnan  and  others  v.  Magnus,  and 
then  the  decision  in  Wood  v.  Roberts  also  might 
apply;  but  nothing  of  the  sort  had  been  at- 
tempted to  be  proved. 


(a)  1  Strange,  426. 
(^)  2  Term.  Rep.  24. 


(c)  2Term  Rep.  763,  5. 
id)  5  East's  T.  R.  230. 
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It  was,  therefore,  sabinitted  that  the  rule  must 
be  discharged, 

Jmiesj  in  reply,  urged  that  it  was  one  of  the 
points  in  the  case  of  Steinmany.  Magnus,  that 
the  Plaintiff  had  not  induced  any  other  creditor 
to  sign;  and  that  the  general  principle  was 
founded  on  the  fraud  which  such  agreements  to 
compound  might  be  made  to  facilitate  with  re- 
spect to  other  creditors.  Here  there  wits  an  ob- 
yious  breach  of  faith,  in  prejudice  of  a  general 
arrangement  for  the  bene^t  of  all,  Jcnown  to  and 
acted  upon  by  the  Plaintiff, — precisely  the  case 
of  fraud  against  which  it  was  the  policy  of  the 
law  to  guard,  by  making  such  conduct  binding 
on  the  party, 

The  principle  of  the  cases  which  had  been 
cited  on  the  other  side,  he  submitted,  was  not 
aipplicable  to  this ;  as  in  those  the  parties  agree- 
ing to  take  less  than  their  demands  had  only 
made  a  naked  promise  to  do  so,  on  payment  of 
the  smaller  sum,  but  here  the  Plaintiff  had  actu- 
ally received  part  of  the  money.  To  bring  him- 
self within  those  cases,  he  should  have  returned 
what  he  had  so  received  out  of  the  very  fund 
raised  for  the  purpose  of  paying  all  the  com- 
pounding creditors. 

Richards,  Lord  Chiefs  Baron. — ^Whether  this 
precise  question  has  been  ever  decided,  or  not,  I 
do  not  pretend  to  say;  but  I  think  the  case  not 
very  difficult,  and  am  clearly  of  opinion  that  the 
verdict  ought  not  to  be  reduced. 
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Having  stated  many  of  the  circumstances,  his 
Lordship  proceeded — The  whole  sum  was  cer- 
tainly due  to  the  Plaintiff  when  the  20J.  were 
paid.  Two  objections  have  been  made,  however, 
to  his  recovering  the  full  amount  of  his  demand : 
£rst,  it  is  said  that  he  is  not  entitled  as  between 
himself  and  the  debtor ;  secondly,  that  he  is  not 
as  between  himself  and  the  general  body  of  the 
creditors.    To  support  the  first  objection,  the 
arrangement  must  be  shewn  to  have  been  bind- 
ing as  between  the  parties,  without  reference  to 
others.     I  think  there  is  no  pretence  for  holding 
that  it  was.     Admitting  the  talking  about  such 
an  agreement  with  other  persons  to  be  the  same 
as  if  the  conversations  had  taken][place  with  the 
Plaintiff  himself,  what  does  it  amount  to  ?  There 
was  nothing  conclusive  in  any  part  of  it;  nothing 
was  at  last  absolutely  agreed  upon,  and  nothing 
was  actually  done.    The  very  terms  were  not 
complied  with.   There  was  no  agreement  signed, 
no  release  executed ;  in  short,  nothing  to  bind 
thePlaintiff  to  any  arrangement,  if  any  binding 
agreement  had  been  made. 


182S. 


The  other  point  is  one  which  was  originally 
founded  on  the  principles^  Courts  of  Equity, 
and  ultimately  adopted  and  encouraged  in 
Courts  of  Law.  I  am  personally  acquainted 
with  the  whole  history  of  what  I  may  term  the 
modern  doctrine  on  that  head  of  Equity.  I  am 
aware  that  Courts  of .  Equity  have  always 
evinced  great  jealousy  in  matters  of  arrangement 
*vith  creditors,  vvhcre  made  in  any  manner ;  and 
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1828.      they  have  held  parties  bound  in  soipe  very  strong 
cases  of  voluntary  compositiona  (a). 

The  main  principle  in  all  the  cases  is,  the 
protection,  which  Equity  extends  to  all  persons 
from  fraud,  and  even  from  the  possibility  of 
fraud,  as  far  as  it  can,  by  vacating  all  engage- 
ments actually  founded  on  i1,  or  having  aa 
object  of  fraud  ;  and  enforcing  others  having  no 
consideration  to  support  them,  lest  they  might 
become  the  instrument  or  the  means  of  fraud. 
On  the  latter  ground  they  uphold  voluntary 
compositions  with  creditors,  and  annul  under- 
hand, agreements  made  with  some  of  them,  with- 
out the  knowledge  or  privity  of  all,  even  although 
they  may  not,  in  fact,  operate  prejudicially  to 
any  of  them  (ft). 

This  equitable  principle,  as  I  said  ^before,  has 
been  of  late  years  recognized  and  adopted  by 
Courts  of  Law  (c). 

(a)  Jackman  v.  Mitchell,  13  Ves.  6Q6.—Mawsfm  v.  Stock, 
6  lb.  900.— Child  v.  Danbridge,  2  Vern.  ll.—Middletm  v. 
Lord  Onslow  and  another,  I  P.Wms.  768. — Spurrei  v.  Spiller, 
1  Atk.  105. — Sadler  v.  Jackson,  16  Ves.  62. — Ckmstantem  v. 
Blache,  1  Cox,  287. — Mackenzie  v.  Mackenzie,  16  Yes.  372. 

(6)  Vide  Cecil  v.  Plaistow,  1  Anst.  202. — Fawcett  and  ano- 
ther V.  Gee,  3  lb.  810. 

(c)  Smithy. Bromley,  Bough  696, -^Clarke y.  Shee,  Cowp. 
200.— Cockshott  y.  Bennett,  2  Term  Rep.  768.— >/aciUoii  ▼. 
Duchaire,  3  Term  Rep.  661. — Jackson  v.  Lomas,  4  Term.  Rep. 
166.-'Leicester  andjanother  v.  Rose,  4  East's  T.  R.372,  over- 
ruling Feise  y,  Randall,  6  T.R.  146.— j^w^fer  y.  Rhodes,  Peake's 
N.  P.  Ca.  238.— W^cwrf  v.  Roberts,  2  SUrkie  s  N.  P.  Rep.  416. 
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Now,  the  question  is,  whether  that  principle 
ilies  to  the  present  case.  I  am  of  opinion 
that,  having  regard  to  the  facts  and  circum- 
stances, it  does  not.  A  creditor  who  does  not 
actually  agree  to  a  composition  with  the  other 
creditors  of  his  debtor,  is  not  bound  by  it :  as, 
in  the  common  case  of  one  of  many  creditors 
holding  out,  there  are  no  means  of  compelling 
him  to  come  in,  either  at  Law  or  in  Equity,  how- 
6?er  much  it  may  be  for  the  general  advantage  of 
all  that  he  should  do  so..  It  is  not  by  refusing, 
but  by  consenting,  to  a  composition,  that  one  or 
more  creditors  may  be  restrained  in  their  pro- 
ceedings, on  the  once  equitable,  now  legal, 
ground  of  fraud  upon  the  rest. 


1623. 


In  the  present  case  there  is  no  ground  for 
suggesting  fraud,  or  the  practibility  of  fraud,  on 
the  other  creditors,  or  any  one  of  them.  In  this 
case  not  a  single  creditor  is  brought  upon  the 
stage  as  an  actor  in  any  part  of  the  transaction, 
or  is  made  a  party  or  privy  to  any  communica- 
tion proved  to  have  passed  between  the  Plaintiff 
and  Defendant  on  the  subject  of  the  composi* 
tion :  still  less  has  it  been  sh^wn  that  any  one^ 
creditor  had  been  induced  to  assent  to  the  terms 
of  the  agreement  by  the  Plaintiff's  share  in  these 
transactions.  In  what  respect,  then,  can  the 
creditors  be  said  to  be  injured  by  the  proceed- 
ings ?  In  what  does  the  fraud  consist  ?  If,  then, 
the  creditors  have  no  reason  to  complain,  the 
Defendant,  certainly,  cannot  have  any  right  to 
complain,  either  in  fact  or  in  law.     If  this  sup-^ 
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posed  agreement  had  been  much  more  clear,— if 
it  had  been  in  writing,  and  the  Plaintiff  had 
signed  it,  yet  without  communication  or  un- 
derstanding with  other  creditors,  there  would 
still  be  no  pretence,  under  the  circumstances  of 
this  case,  for  the  objection  to  the  Plaintiff's  right 
to  sue  for  his  whole  demand,  on  the  ground  of 
any  thing  like  fraud  as  against  them. 

I  am,  therefore,  of  opinion  that  the  verdict 
ought  not  to  be  reduced,  and  that  this  rule  roust 
be  discharged. 

Graham,  Baron. — I  fully  concur  with  my 
Lord  Chief  Baron ;  and  shall  only  say  one  word 
for  myself  in  stating  my  reasons. 

Supposing  always  that  the  writer  of  the  letter 
which  has  been  relied  on  was  properly  an  agent 
in  the  matter  for  the  Plaintiff,  and  that  he  had 
not  exceeded  his  authority  in  stating  what  he 
does,  of  which  there  may  be  great  doubt,  I 
should  be  still  of  opinion  that  this  agreement  was 
not  binding  on  the  Plaintiff,  as  being  founded  on 
accord  without  satisfaction. 

Then  the  only  way  in  which  it  can  be  made  to 
affect  the  Plaintiff's  case  at  law  is,  by  tainting 
the  transaction  with  the  imputation  of  fraud  as 
against  other  creditors  of  the  Defendant. 


How  can  that  be  done  here,  where  it  does  not 
appear  that  any  one  of  them  knew  of  the  agree- 
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menton  the  part  of  the  Plaintiff?  He  signed  no 
instrument  (unless  the  letter  could  be  so  consi* 
dered)  which  could  have  been  shewn  to  the  cre- 
ditors by  him,  or  handed  about  to  induce  any  of 
tbem  to  sign  it :  where,  then,  was  the  lure,  in  the 
language  of  the  cases,  which  could  have  been 
fraudulently  held  out?  There  is  no  evidence  of 
the  Plaintiff  having  attempted  at  any  inducement 
to  a  single  creditor ;  and  at  last,  the  terms  of 
what  I  will  call  his  own  personal  individual 
agreement,  were  not  complied  with  by  the  De- 
fendant. 


1823. 


Garrow,  Baron. — I  concur  with  the  rest  of 
the  Court  in  the  opinion  which  has  been  delivered 
by  my  Lord  Chief  Baron  and  my  Brother  Ch-a- 
ham.  I  was  much  pressed  on  the  trial  by  the 
consideration  of  the  doctrine  by  which  the  pro- 
ceedings under  the  bankrupt  laws  are  regulated^ 
and  some  of  the  cases  on  this  subject  that  have 
been  adverted  to  in  the  argument ;  which  appear 
to  have  been  determined  on  the  equitable  princi- 
ple of  excluding  the  practicability  of  fraud  in  a 
matter  so  peculiarly  open  to  fraudulent  design 
and  temptation^  It  was,  therefore,  a  case  on 
which  1  felt  very  great  anxiety,  lest  any  opinion 
of  mine  should  be  taken  to  give  countenance  to 
conduct  on  the  part  of  one  of  several  creditors, 
which  might  be  used  for  promoting  purposes  of 
fraud.  It  was  for  that  reason  I  reserved  the 
point;  and  I  am  happy  that  it  has  been  the  occa- 
sion of  this  very  full  discussion  and  able  judg- 
ment. 
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I  am  how  myself  clearly  of  Opinion  that  the 
verdict  was  right,  and  that  we  should  do  wrong 
to  disturb  it. 

HuLLOCK,  Baron. — I  am  of  the  same  opi* 
nion. 


Rule  discharged. 


4th  June. 

Praeiiee. 

AnaffidftTitof 
debt  made  for 
the  purpose  of 
holding  a  par- 
ty to  bail,  on  a 
promiMorv 
note,  held  in' 
Boffident  in 
not  stating 
that  the  note 
was  dne  and 
vnpaid,  or 
that  the  bolder 
was  payee  or 
indorsee. 

An  affidavit 
made  and  ten- 
dered by  the 
Defendant  in 
rapport  of  the 
motion,  stat- 
ing that  no- 
thing was,  in 
fact,  doe  from 
him  to  the 
Plaintiff,  alto- 
gether refect- 
ed as  inadmis- 
sible. 


Bill  v.  Rogers* 

The  Defendant  in  this  case!  having  been  ar- 
rested at  the  suit  of  this  Plaintiff: 

Camphellj  on  the  first  day  of  this  Term,  ob- 
tained a  rule,  on  motion,  calling  on  the  PlaintifT 
to  shew  cause  why  the  Defendant  should  not  be 
discharged  out  of  the  custody  of  the  Sheriff  of 
StaffbrdshirCy  on  the  ground  of  an  insufficiency 
in  the  affidavit  made  by  the  Plaintiff  in  order  to 
hold  the  Defendant  to  bail,  in  not  stating  that 
the  promissory  note  mentioned  therein  as  in  part 
the  foundation  of  the  Plaintiff's  cause  of  action, 
was  due  and  unpaid,  or  in  what  character  the 
Plaintiff  was  creditor  of  the  Defendant  by 
reason  of  the  bill,  or  whether  payee  or  in- 
dorsee. 

The  affidavit  of  debt  was  as  follows :  "That 
[the  Defendant]  now  is  and  stands  justly  and 
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troly  indebted  unto  [the  deponent]  in  the  sum  of 
5(M,  and  upwards,  for  money  by  deponent  lent 
and  advanced  to  [the  Defendailt]  at  his  request : 
and  also  on  the  promissory  note  of  [the  Defen- 
dant], bearing  date  the  10th  day  of  Jufyy 
1818." 

[On  making  the  application,  an  affidavit  was 
tendered  on  the  part  of  the  Defendant,  the  effect 
of  which  was  stated  to  be  to  shew  that  there  was, 
in  fact,  nothing  due  to  the  Plaintiff;  but 

T^  Court  refused  to  hear  it,  as  quite  unwar- 
nmted  by  the  practice.] 

Russell  now  shewed  cause. 

[It  was  conceded,  that  since  the  expiration  of 
the  Bank  Restriction  acts,  it  had  become  unne- 
cessary to  negative  a  tender  in  Bank-notes.] 

He  submitted,  that  a  sufficient  debt  having 
been  positively  sworn  to,  it  was  unnecessary  to 
state  more  particularly  the  cause  of  action  than 
had  been  done  in  this  affidavit,  or  the  character 
in  which  the  Plaintiff  sued ;  and  he  cited  the 
cases  of  JBradshaw  v.  Saddington  (a),  where  it 
was  held  that  an  affidavit  to  hold  to  bail  on  a 
bill  of  exchange  was  sufficient,  without  any 
statement  of  the  character  in  which  the  Plaintiff 
claimed  payment  of  the  bill,  whether  as  payee 

(a)  7  East,  04. 
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or  indorsee ;  and  Daioisan  v.  March  (a),  wherein 
an  affidavit  objected  to,  because  it  did  not  state 
that  the  bill  had  become  due»  was  also  held 
sufficient.  In  this  case  it  was  the  necessary  in- 
ference that  the  Plaintiff  was  the  holder  of  the 
bill,  no  matter  in  what  relation,  as  creditor  uf 
the  Defendant  he  held  it,  and  that,  he  insisted, 
was  enough ;  but 

T%e  Court  declared  the  affidavit  insufficient, 
and  made  the 

Rule  absolute . 

(a)  1  New  Rep.  167. 


%♦  See  the  case  of  LeeY.Setwood  (ante,  ?oL 
IX.  p.  322  €/  seq.),  which  is  very  full  on  this  sub- 
ject, where  many  objections  are  made,  and  al- 
lowed  or  overruled. 


TRINITY   TERM,  4  GEO.  IV. 


[IN  THE  EXCHEQUER  CHAMBER.] 

[IN  EQUITY.] 
Cbmm  Richards^  Lord  Chief  Baron. 


Pector  and  othersv.  Philpott,  Upton,  the  Earl     ?i"?''^'    - 

Dim  Jumtm 

of  Liverpool,  and  Ihe  Attorney  General.    ^^-^^**^ 

MiNET  and  others.  Executors  of  FectoTi  v.  Phil- 
pott, and  the  Attorney  General. 

[By  original  Bill  and  Bill  of  Revivor.] 

It  was  prayed  by  the  original  bill,  that  an  ac-     ^J"'"*'J 
count  might  be  taken  under  the  decree  of  the  .     — 

^  An  agreement 

Court,  of  what  was  due  to  the  Plaintiffs  claimine:  on  borrowing 

(by  recital 

a  lien  on  the  security  of  the  premises  in  the  bill  in  a  bond) 
fflentionedy  for  principal  and  interest,  in  respect  part  of  the 
of  the  several  sums  of  250/.  and  1400/.; — ^and  of  certain  real     , 
the  monies  received  from  the  sale  of  sach  part  of  ffrecho^and 
the  said  premises  as  had  been  sold ;  and  of  what,  sb^id^tand 
if  any  thing,  was  AueioJohn  tTpton  for  principal  ?epa^entV 

it,  and  a  deli- 
▼eryoftheti* 
de-deeds,  aniooiiting  in  Equity  to  a  mortgage,  or  right  to  a  mortgage,  creates  a  lien  bind- 
iog  at  igainaUhe  prerogative  lien  of  the  Crown  in  respect  of  a  debt  accniing  due  to  the 
^  sabseqoently :  and  the  equitable  mortgagees  are  entitled  p>  be  first  paid  their 
priadpal  ana  interest  ont  of  the  produce  of  die  sale  of  the  premises*  the  property  of 
tke  Crown  debtor,  seized  under  an  extent  in  chief. 

Where  part  of  the  property  so  equitably  pledged  was  leasehold,  renewable  by  the  les- 
see, and  the  equitable  mort^igee  had  procured  a  renewal  of  the  lease  in  the  name  of  the 
lenee  (die  Crown  debtor),  by  sarrenderins  the  original  lease  and  taking  a  new  one  of  the 
i»e  premises  after  the  Crown  debt  had  accni^— such  new  lease,  and  the  premises 
ksKd  diereby ,  hdd  to  be  subject  to  the  equitable  lien  on  the  old  lease,  and  the  hen  to  be 
preferable  to  the  demand  on  the  part  of  the  Crown  against  the  Crown  debtor  in  respect  of 
prioli^f  of  aatisliiction  out  of  the  proceeds  of  the  sale. 

A  farther  debt,  so  agreed  to  be  secured  by  pledge  of  the  property  so  equitably  mort* 
Sa^ed,  is  also'tantamonnt  to  a  further  equitable  mortgage ;  and  possession  of  the  deeds  by 
^  first  mortgagee  is  a  possession  by  the  second. 

VOL.  XII.  P 
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1823«      and  interest  upon  the  security  of  the  premises 

^1^^:^    mentioned  in  the  bond  referred  to  in  the  bill  as 

and  oUiere    being  in  mortgage  to  him,    Upton ; — and  that, 

Philpott  ^^*®^  payment  to  Upton  of  what  should  be  found 

and  At-     due  to  him  out  of  the  proceeds  of  the  sale  of  the 

TORNEY  .  .  '^  ,  .  ,  .  ,  /. 

General,  premises  so  m  mortgage  to  |Mm,  the  residue  of 
such  proceeds,  and  all  other  monies  produced 
by  the  sale  of  such  parts  of  the  remainder  of  the 
said  premises  so  pledged  to  the  Plaintiff  Factor, 
might  be  paid  to  him. 

The  original  bill  stated,  that  in  August^  1811, 
the  Plaintiff  Fector  advanced  and  lent  to  the 
Defendant  PAi7;?o«  1400/.  of  the  effects  of  the 
Plaintiffs  in  the  first  suit,  who  were  co-partners 
in  business  at  Dover  and  in  London;  and  that 
the  Defendant  Philpott  had  agreed  to  secure  the 
repayment  thereof  on  certain  freehold  and  lease- 
hold estates  mentioned  in  a  certain  bond  exe- 
cuted  by  him  to  the  Vlsintiff Fector  for  that  pur- 
pose, on  the  10th  of  ^tf^tt^^  181  !• 

That  bond  recited  the  loan  of  the  1400/.,  and 
that  the  Detendaxit  Philpott  was  and  stood  seised 
in  fee  simple  of  the  freehold  property  therein 
mentioned  (describing  it  locally),  then  recited  to 
be  in  mortgage  to  the  Defendant  Upton,  for  se- 
curing 300/.  and  interest ;  and  also  reciting  the 
seisin  of  Philpott  in  other  real  property  in  fee 
(describing  it),  and  his  possession  of  certain 
leasehold  property  held  under  the  Warden  and 
Assistants  of  the  Harbour  of  Dover ;  which  last- 
mentioned  premises  were  recited  to  be  mortgaged 
to  Fector  for  securing  250/.  and  interest :  and  it 


TRINITY  TBBM,  4  GBO.  IV.  199 

Was  also  recited  thereby,  that  whereas  the  said      1823. 

John  Philpotty  in  order  to  secure  the  repayment  ^J^^^!^ 

of  the  said  sum  of  1400/.,  had  that  day  deposited  &nd  others 

in  the  hands  of  the  said  J.  M.  Fector  the  titles  Philpott 
deeds  of  the  said  several  messuages  or  tenements,     ^^^  ^'^^ 

TORNBT 

parts,  shares,  and  hereditaments  in  (&c.),  had  Obnbrau 
agreed  to  enter  into  that  present  security;  the 
condition  was  (&c.) — in  substance,  that,  if  the 
principal,  with  interest,  were  not  paid  by  the 
10th  August  following,  the  obligor  would  well 
and  effectually  convey,  assign,  and  assure  to  the 
obligee,  or  his  appointee,  all  the  freehold  and 
leasehold  property,  with  full  power  to  sell  all,  or 
80  much  thereof  as  should  be  sufficient  to  raise 
and  pay  to  Fector  the  1400/.,  or  so  much  thereof 
as  should  be  then  due,  with  all  costs,  charges, 
and  expences ;  and  that,  in  the  mean  time,  the 
title-deeds  of  the  same  property  were  to  be  per- 
mitted to  remain  in  the  possession  of  the  obligee 
(Fector)  as  a  pledge  or  security  for  the  repayment 
of  the  1400/.  and  interest,  so  long  as  the  same^ 
or  any  part  thereof,  should  remain  due  and  un- 
paid :  and  also,  that  all  and  singular  the  said 
freehold  and  leasehold  messuages,  parts,  shares, 
and  hereditaments,  should  from  thenceforth  be 
deemed  and  considered,  construed  and  held, 
subject  to  the  [then]  present  mortgages  thereon, 
for  the  said  sums  of  300/.  and  250/.  and  in^ 
terest. 

The  bill  then  stated,  that  all'the  title-deeds^ 
evidences,  and  writings  relating  to  the  said  free- 
hold and  leasehold  estates  (save  and  except  the 

p  2 
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1823.      premises  in  mortgage  to  the  said  John  Upton^  (the 

Fector     title-deeds  with  respect  to  which  were  in  thepos- 

and  others   session  of  the  said  John  Vpton^)  were  delivered  to 

Philpott  ^^^   deposited  with   the  Plaintiff  John  Minet 

und  At-     Fector  by  the  said  John  Philpott,  at  the  time  of 

TORNEY  ,  .  _     ,  . ,   ,  , 

General,  the  execution  of  the  said  bond  or  agreement* 

That  the  sum  of  250Z.  in  the  condition  of  the 
said  bond  mentioned  to  be  due  to  Plaintiff /oA» 
Minet  Fector,  upon  the  security  of  the  said  lease- 
hold  premises,  was,  in  fact,  justly  due  and  owing 
to  the  Plaintiff  upon  the  security  thereof,  in 
trust  for  himself  and  his  said  partners ;  and  the 
said  two  sums  of  250/.  and  1400/.,  or  either  of 
them,  or  any  part  thereof,  had  not  been  at  any 
time  paid  or  satisfied ;  but  the  said  sums  respec- 
tively, with  a  large  arrear  of  interest  thereon  re- 
spectively, still  remained  due  and  owing  to  the 
Plaintiffs,  as  the  surviving  partners  of  the  said 
John  Hughes  Minet  and  Peta^  Fector. 

That,  in  the  year  1815,  the  said  lease,  under 
which  the  said  leasehold  premises  were  now  held, 
zms  surrendered  to  the  lessors  for  the  purpose  of  oh- 
taining  a  new  lease,  and  the  old  lease  was  accord- 
ingly delivered  up  by  the  Plaintiff  J.  M.  Fector, 
and  a  new  lease  was  granted  of  the  same  premises 
by  the  Warden  and  Assistants  of  the  Harbour  of 
Dover,  dated  the  8th  day  of  January,  1814,  to  the 
B^id  J.  Philpott;  and  such  new  lease  was  granted 
for  a  long  term  of  years;  and  that  it  was  delivered 
to  the  Plaintiff's  agent,  Mr.  Shipdem,  of  Dover 
(who  was  also  Registrar),  to  hold  for  the  Plaintiff 
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J.M.Fector,  upon  the  same  trusts,  and  subject       1833. 
to  the  same  lien  or  mortgage,  its  the  old  lease ;     ^JIT^'''"'^ 

and  that  such  old  lease  had  been  delivered  up  by  and  others 

the  Plaintiff  JoA»  Minet  Fcctor,  in  consideration  phu^^^-y 

of  having  the  new  lease  delivered  over  to  him^  and  At-j 

TORNKY 

Cenerai/. 
That  PAilpottf  after  the  execution  of  tlie  said" 

bandy  became  Collector  of  the  Property  and  As- 
sessed  Taxes  for  the  pier  division  ot  Dover  ;  and, 
in  the  year  1815,  having  become  considerably 
in  arrear  to  his  Majesty  in  respect  of  his  receipts 
as  such  Collector,  a  writ  of  extent  was  issued 
against  his  lands  and  goods,  in  the  month  of 
December^  1817,  by  virtue  whereof  his  Majesty's 
Attorney  General,  on  behalf  of  his  Majesty, 
claimied  to  be  entitled  to  the  monies  to  be  pro- 
duced by  the  freehold  and  leasehold  estates  of 
JohnPhilpottj  after  satisfying  what  should  be 
due  and  owing  to  the  Plaintiffs  and  to  John  Up-, 
ton  upon  the  security  thereof;  and  that  the  sakt 
John  Upton  alleged,  that  there  was  a  considerable 
^am  of  money  due  to  him  upon  the  security  of 
the  premises  mentioned  in  the  said  bond  to  be  io 
mortgage  to  him. 

That  it  ^as  agreed  between  the  Plaintiff  John 
Minet  Fector  and  the  proper  Oncers  of  his.  Mo-. 
jexiy  in  that  behalf,  that  the  said  freehold  and 
leasehold  estates  should  be  sold,  without  preju' 
dice  to  t/ie  Plaintiff's  claim  upon,  and  right  and 
interest  to  and  in  the  proceeds  thereof;  and  the 
Plaintiff  agreed  to  deliver  to  the  Solicitors  for 
the  affairs  of  Taxes  the  said  lease,  and  the  seve^ 
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1823.      ral  other  title-deeds,  evidences,  and  writings  in 

FecVoe    ^^®  possession  or  power,  without  prejudice  to  hU 

itndoihera   said  lien  ots  equitable  martgfLgee;  and  the  same 

Philpott  ^^^  delivered  up  accordingly,  and  the  Solicitors 

and  At-    for  the  Affairs  of  Taxes  signed  a  receipt  for  the 

TORNEY 

(General,  f^^^f 

That  the  said  leasehold  premises  were  accord* 
ingly  sold  under  the  said  extent,  in  the  month  of 
Jufyj  1818,  and  produced  the  sum  of  555/. ;  and 
such  sum  has  been  paid  to,  and  is  now  in  the 
bands  of  the  £arl  of  Liverpool,  the  Constable  of 
Dover  Castle,  subject  to  the  Plaintiffs  claim 
t)ierein. 

That,  in  the  mo^th  of  September,  1818,  the 
residue  of  the  said  lands  comprized  in  the  Plain- 
tiffs' mortgage  security  was  put  up  to  sale  by 
public  auction,  under  the  said  extent ;  and  the 
premise;  comprized  in  the  said  mortgage  to  the 
said  John  Upton  were  sold  for  the  sum  of  594/., 
being  greatly  more  than  sufficient  to  pay  or  sa- 
tisfy all  the  principal  and  interest  due  upon  the 
said  mortgage  to  the  said  John  Upton  ;  and  that 
the  money  was  paid  into  the  Bank,  to  the  credit 
of  the  Deputy  Remembrancer  of  this  Court,  and 
}s  now  remaining  there. 

That  other  parts  of  the  said  premises  mortgaged 
to  the  Plaintiff  JohnMinet  Fector  were  also  sold 
under  the  said  extent,  and  the  proceeds  were  in 
the  like  manner  paid  into  the  Bank,  to  the  credit 
of  the  Deputy  Remembrancer ;  and  other  part3 
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of  the  said  premises  were  put  up  to  sale,  expressly      1823. 
subject  to  the  Plaintiffs'  mortgages  for  1400^.  and    y^^^J!^ 
interest,  but  the  same  were  not  sold.  and  others 

V. 

Philpott 

The  Defendant  Philpott^  by  his  answer,  ad-     and  At- 

torney 
mitting  most  of  the  material  facts  charged  in  the  General 

bill,  denied,  however,  that  the  last-mentioned 
new  lease  was  delivered  to  Shipdem  to  hold  for 
the  Plaintiffs  sulyect  to  the  lien  created  with 
respect  to  the  old  lease ;  for  that  Shipdem^  as 
clerk  to  the  Commissioners  for  the  affairs  of 
Taxes,  had  seized  the  premises  granted  thereby 
for  satisfying  a  charge  against  him  of  arrears  of 
taxes  collected  by  him :  and  he  alleged  that  al- 
though, by  his  accounts  as  Collector,  it  might 
appear  that  he  was  indebted  to  the  Crown  there- 
fore, yet,  in  truth  and  in  fact,  he  was  not  so  in* 
debted  to  the  Crown,  inasmuch  as  he  had  at  all 
times,  and  particularly  when  he  ceased  to  be 
Collector,  a  sufficient  sum  of  money  to  satisfy 
the  Crown  debt  in  the  hands  of  Messrs.  Lat/iom 
and  Co.,  bankers,  at  Dover;  that  he  had  then  in 
their  haads  a  large  sum  of  money,  which  had 
been  collected  by  him  for  the  taxes  in  his  divi« 
sion,  but  which  the  said  bankers  (one  of  whom 
was  a  Commissioner  for  the  affairs  of  Taxes 
there)  had  appropriated  to  their  private  demands ' 
iu  account  against  him  (Philpott). 

The  bill  was  afterwards  dismissed  as  against 
the  Earl  of  Liverpool  and  John  Upton:  and  the 
Plaintiff  jRector  dying  during  the  pendency  of 
the  suit,  a  bill  of  revivor  and  supplement  was 
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filed  by  his  personal  representatives,  praying  a 
''^^^^^^  revivor,  and  an  injunction  against  proceedings 
and  others    on  the  part  of  Philpott  for  recovering  the  rents 

PpiLPOTT  ^^  *^^  premises. 

and  At- 

<^NERAi..       ^^^  Attorney  General  put  in  the  usual  formal 
answer. 

Witnesses  were  examined  to  prove  the  princi- 
pal facts.  The  most  material  of  those  was  John 
Shipdem,  who  proved  the  execution  of  the  bond 
from  Philpott  to  the  Plaintiffs  Fectar  and 
Minet. 

He  also  deposed,  that  in  the  year  1815  he 
held  the  office  of  Registmr  of  Dover  Harbour  ;— 
that  the  old  lease  was  delivered  up  to  him  on  be- 
half of  the  lessors  (the  Warden,  &c.  of  Dover 
Harbour),  by  the  Plaintiff  Fector,  in  1815,  for 
the  purpose  of  anew  lease  being  granted  to  him, 
having  at  that  time,  to  the  witness's  knowledge, 
a  lien  thereon : — that  in  Aprils  1818,  the  wit- 
ness, as  agent  to  the  Plaintiff  jR?o/or,  delivered 
the  new  lease  (with  an  assignment  of  the  old 
lease,  dated  November y  1794,  from  the  original 
lessee  to  Philpott,)  to  the  Solicitors  for  the 
affairs  of  Taxes,  for  the  purpose  of  being  exhi- 
bited to  the  Court  of  Exchequer,  upon  an  ex- 
press agreement  that  they  should  hold  it  without 
prejudice  to  the  claim  of  the  Plaintiff  JPec/w  upoq 
the  Defendant  Philpott. 
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On  these  facts  it  was  submitted,  on  the  part  of      1823. 
the  Plaintiffs,  by  ^J]^ 

and  others 

Jervis  and  Roupelly  that  they  had  an  equitable  philpott 
lien  as  mortgagees,  in  Equity,  on  the  estates  of    ^^  ^t- 
the  Defendant  Philpott^  as  against  the  Crown.   General. 
The  question  of  law,  they  submitted,  had  been 
very  fully  argued,  and  finally  determined,  in  the 
reported  case  of  The  Attorney  General  v.  Cosher d 
and  others  (a),  which,  they  ui^ed,  could  not  be 
distinguished  from  this  case. 

Clarke^  for  the  Attorney  General,  on  the  part 
of  the  Crown,  on  the  contrary,  urged  that  this 
case  was  distinguishable,  in  two  very  material 
respects,  from  that  of  The  Attorney  General  and 
Casberd,  which  had  been  relied  on  on  the  part 
of  the  Plaintiffs ;  first,  because  in  this  case  the 
Plaintiffs,  insisting  on  their  lien  in  Equity,  had 
not  possession  of  the  title-deeds  belonging  to 
a  part  of  the  freehold  property  of  Philpott  then 
already  equitably  pledged  to  Upton^  in  whose 
custody  those  deeds  were,  having  been  delivered 
to  him  by  Philpott  for  the  purpose  of  giving  him 
the  equitable  lien,  according  to  the  doctrine  of 
the  case  of  The  Attorney  General  v.  Casberd, 

Secondly,  with  respect  to  the  leasehold  pro- 
perty held  under  the  Warden  and  Assistants  of 
Dover,  he  contended  that,  as  the  Defendant 
Philpotfs  own  title  to  the  interest  which  he  had 

(a)  Ante,  vol.  vi.  p.  439. 
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therein  had  aocrued  since  the  trangactioa  on 
p]J^^!^    which  the  lien  of  the  Plaintiffs  was  supposed  to 
and  others   be  founded,  and  since  the  Defendant  Philpott 
Phiipott  I^  become  a  debtor  of  the  Crown,  (whatever 
and  At-     interest  he  might  have  had  in  the  premises  before 
GsNBRAU  tbat  time  having  been  duly  and  formally  surren- 
dered, whereby  it  passed  from  him  to  the  original 
lessor,)  the  lien  of  the  Crown  had  attached  at  a 
time  when  the  lieu  of  the  Plaintiff  was  destroyed 
and  at  an  end,  or  at  least  suspended ;  or  if  it  bad 
even  been  renewed  by  the  renewal  of  the  lease, 
it  must,  under  the  circumstances,  be  considered 
to  be  postponed  to  that  of  the  Crown. 

JerviSf  in  reply,  contended  that  the  actual 
delivery  of  the  deeds  was  not  necessary  to  give 
an  equitable  lien,  where  they  were  already  in 
possession  of  a  prior  equitable  mortgagee,  or 
that  his  possession  would  be  that  of  every  subse- 
quent mortgagee  for  such  purpose ;  and  he  sub- 
mitted,  that  even  in  case  of  a  legal  mortgage, 
a  second  mortgagee  would  have  only  a  lien  in 
Equilj. 

He  also  uiged,  that  with  respect  to  the  re- 
newed  lease,  the  lien  created  by  delivery  of  the 
original,  or  first  lease,  extended  in  Equity  to  the 
second. 

Richards,  Xorrf  Chief  Baron. — I  am  not  at 
all  disposed  to  delay  giving  judgment  upon  this 
case,  because  I  have  not  the  least  doubt  on  the 
question ;  and  although  I  should  be  wrong  in  my 


TRINITY   TJBRM,  4  0«0.  IV.  207 

opinipn,  I  should  not,  I  am  sure,  be  induced  to      1828. 
change  it  after  any  time  for  deliberation  which  I     p^^!^ 
might  take  to  consider  of  it. .  and  others 

Philpott 
This  is  a  bill  filed  by  the  Plaintiffs,  claiming    ^jid  Ar- 
ia the  character,  now  recognized  in  Courts  of  Obnbrai#. 
Equity,  of  equitable  mortgagees^    against  the 
mortgagor,  and  against  the  Crown,  in  the  person 
of  the  Attorney  General,  setting  up,  on  the  part 
of  the  King,  a  claim  of  lien  on  the  property, 
on  the  ground  that  the  mortgagor  was  a  debtor 
of  the  King  at  the  time  of  the  second  mortgage: 
and  that  his  interest  in  the  property,  which  is  sub- 
stantially the  subject-matter  of  this  suit,  was  then 
bound,  and  liable  to  the  satisfiaction  of  the  Crown 
debt,  in  preference  to  that  of  the  Plaintiff. 

I  will  here  observe  at  once,  that  the  Defendant 
Philpott,  the  mortgagor  of  this  property,  ap-r 
pears  to  me  to  have  no  case  at  all,  because  he  is 
clearly  bound  by  his  own  acts. 

The  whole  question,  therefore,  is  between  the 
Plaintiff  and  the  Attorney  General.  The  Attor- 
ney General  makes  two  objections  to  the  Plain- 
tiff's claim  against  the  Crown,  applying  each  of 
them  to  a  different  part  of  the  property  in  dis- 
pute. With  respect  to  that  part  of  it  which  was 
the  subject-matter  of  the  new  lease,  the  Attor- 
ney General,  by  Mr.  Clarke^  argues  that  there 
is  no  equitable  mortgage  affecting  those  pre- 
mises which  were  comprized  in  that  renewed  in- 
strument.   With  respect  to  the  other  part  of  the 


208  OASES   IN    THE   BXCHEQUBR, 

1828.      Defendant's  real  property,  he  contends  that  there 
^j:^^^^    Mas  no  equitable  mortgage  at  all. 
and  others 

Philpott  '^^^  mortgage  so  admitted  was  created  as  long 
and  At-  ago  as  the  year  1811.  By  that  mortgage  it  is 
General.  <l^^te  clear,  as  it  is  conceded,  that  the  leasehold 
premises,  as  well  as  the  other  premises,  were 
put  into  pledge  by  Mr.  Philpott  to  the  Plain- 
tiffs, and  there  is  no  objection  made  to  the  vali- 
dity of  such  a  security.  The  lease,  however,  I 
take  it  for  granted,  which  was  djelivered  up  to 
the  lessor  after  that  lease  expired,  before  Janu- 
ary ^  1814,  was  kept  by  the  Plaintiff  as  a  deposit 
by  way  of  security  until  that  time  ;  then  applica- 
tion was  made  by  them  for  a  renewal  of  the  lease, 
or  a  new  lease  of  the  same  premises  ;  which  pre- 
mises, as  the  Defendant's  Counsel  very  properly 
say,  were  the  subject  of  the  bocurity  beyond  all. 
question. 

Now,  the  term  of  the  lease  being  out,  the 
Plaintiff  had  still,  beyond  all  doubt,  security  on 
the  premises.  The  Defendant  PAi7/io«  never 
could  have  recovered  this  old  lease  without  pay- 
ing the  money.  As,  therefore,  there  is  no  doubt 
that,  if  the  old  lease  had  been  delivered  to  Phil- 
pott he  would  have  a  right  to  apply  to  the  lessor 
for  a  new  lease,  the  Plaintiffs,  standing  in  the  place 
of  Philpott,  had  the  same  right.  In  truth,  the 
Plaintiffs  were  bound,  in  the  situation  in  which 
they  stood,  to  apply  to  have  the  lease  renewed, 
or  to  have  a  new  lease  made  to  them  of  the  pre- 
mises; for,  taking  it  as  a  deposit  of  deeds,  they 
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make  tfaemsdves  trustees  of  Phitpottj  subject  to       1823. 

their  own  debt,  which  was  secured  on  the  pro-     p^^^^  I 

perty.    They  accordingly  obtain  a  new  lease  of  and  othem 

the  same  premises.     Now,  I  take  it  to  be  as   philpott 

clear  a  proposition  as  that  two  and  two  make     *"^  ^'^' 

foar,  that  any  new  interest  in  the  premises  that   General. 

are  conveyed  are  subject  to  precisely  the  same 

equities  with  which  they  were  clothed  in  the 

hands  of  the  equitable  mortgagee,    in  whose 

hands  the  deeds  relating  to  them  were  deposited 

as  a  security.     That  being  so,  it  appears,  primd 

fociey  to  be  also  clear,  that  the  new  lease  must 

be  as  much  a  security  as  the  old  lease  was  on  the 

engagement  oi Philpott.   But  then  it  is  said,  they 

took  the  new  lease  in  the  name  of  Philpott.    The 

Defendant's  Counsel  have  given  the  fair  answer 

to  that ;  which  is,  that  he  was  the  only  person 

in  whose  name  the  lease  could  be  made,  as  the 

premises  were  his  property.     It  is  said,  they 

took  the  premises  on  new  terms  ;  (and,  it  must 

be  admitted,  as  it  is  for  the  purpose  of  argu-^ 

ment,)  that  they  took  it  on  terms  which  were  not 

so  favourable  as  those  of  the  old  lease :  but  that 

does  not  alter  the  case  as  to  the  question  of  the 

lien ;  nor  would  it  make  any  difference,  in  my 

opinion^  whether  Philpott  consented  or  not  to 

the  new  terms.     At  all  events,  the  Plaintiffs,  as 

to  a  certain  extent  trustees  of  Philpott,   were 

bound  to  get  the  renewal  of  the  lease.     If  they 

made  a  worse  bargain  than  they  might   have 

made  with  due  diligence,  to  be  sure  Philpott 

might  have  had  some    reason  to  complain   of 

them ;  and  he  might,  perhaps,  have  recovered 
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1823.      damages  against  them  in  an  action  at  law ;  bnt 

jl^^^j!^    still  the  lease  being  made  of  the  same  premises, 

and  others   and  the  lease  being  the  only  security  the  mort- 

Philpott  S^S^^^  ^^i  beyond  all  question  the  old  and  new 

and  At-     lease  were  precisely  in  the  same  situation,  as 

TORNBT 

General,  pledged  to  the  Plaintiffs  for  their  debt ;  and 
Philpott  was  as  much  bound  by  the  delivery  of 
the  new  lease  by  the  officer,  as  he  originally  had 
been  by  the  delivery  of  the  original  lease  by  him- 
self. It  is  said,  the  lease  was  not  delivered  to 
Mr.  Shipdem  for  the  purpose  stated  in  the  bill; 
but  he  himself  says,  he  was  employed  to  deliver 
tip  the  old  lease,  in  order  to  procure  a  new  lease 
to  be  granted  for  the  benefit  of  the  Plaintiffs ; 
and  that  he  received  it  from  the  lessor,  and  kept 
it  as  a  deposit  for  the  security  of  the  Plaintiffs, 
who  had  delivered  to  him  the  former  lease,  which 
was  their  security,  in  order  to  have  a  better  and 
a  more  substantial,  or  rather  a  more  valuable 
security  for  the  money  which  was  then  still  due 
to  them. 

Under  these  circumstances,  I  confess  it  does 
seem  to  me  to  be  perfectly  clear  that  the  Plain- 
tiffs are  entitled  to  be  considered  as  having 
an  equitable  mortgage  on  the  tenements  men* 
tioned  in  the  lease« 

Then,  with  respect  to  the  other  premises,  the 
Counsel  for  the  Crown  insist  that  there  is  no 
equitable  mortgage  in  the  case,  because  they 
were  already  mortgaged  to  Upton  by  the  delivery 
of  the  deeds  to  him  for  that  purpose ;  and,  con* 
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sequenfly  (it  was  urged),  there  could  be  no  fur-      1SS3. 
ther  mortgage  created  as  to  those  premises,  be*     fector 
cause  the  deeds  could  not  again  be  delivered.    «^  othew 
fiat  are  we  now  to  learn,  that  there  is  no  mode   philpott 
of  creating  an  equitable  mortgage  except  by  the     •n^-^.f- 
actual  delivery  of  title-deeds?     In  the  common   GbnbraIm 
case  of  a  second  mortgage  of  property  agreed  to 
be  made  on  the  satisfaction  of  the  prior  mort- 
gage, is  not  that  an  equitable  mortgage  ?    Most 
assuredly  it  is ;  for,  as  the  Counsel  for  the  Plain^ 
tiffs  say,  if  premises  have  been  once  legally  con- 
veyed to  a  first  mortgagee,  subsequent  incum- 
brancers must  be  necessarily  equitable,  and  no 
more.    Now  here  there  is  a  direct  engagement 
in  the  bond  executed  by  Philpott^  that  he  will 
convey  the  estates,  subject  to  Upton's  mortgage 
to  the  Plaintiff,  in  trust  to  sell  in  the  first  place ; 
and,  in  the  mean  time,  they  are  to  be  considered 
as  pledged.    If  it  were  only  a  trust  in  order  to  pay 
them,  is  not  that  such  an  engagement  as  will 
create  an  equitable  security  ?    There  is,  in  fact, 
an  actual  engagement  that  the  premises  mort- 
gaged shall  be  a  security  for  the  subsequent  debt 
to  the  Plaintiffs. 

I  am  consequently  of  opinion  that  there  is,  on 
the  part  of  Mr.  Philpott,  a  security  created 
with  respect  to  the  leasehold  premises,  not  only 
which  he  possessed  in  virtue  of  the  old  lease, 
but  also  under  the  lease  which  was  given  by  him 
in  1814 :  and  that  there  is  also  a  farther  equita- 
ble security  created  with  respect  to  the  premises 
previously  pledged  to  Upton. 
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1823.  Then,  it  being  admitted,  that — if  it  be,  in  point 

^J^!j!^   of  law^  ian  equitable  security,  and  if  it  was  cre- 

and  othen   ated,  in  point  of  fact,  prior  to  the  accrual  of  the 

Philpott  right  of  the  Crown  in  regard  of  timey — ^it  is  aa 

and  At-    equitable  security  available  against  the  Crown: 

.General.  ^^^  ^^  being  clear  thBi  Philpott  did  not  become 

indebted  to  the  Crown  until  1816,  several  years 

after  the  equitable  mortgage  was  created^  itdoes^ 

under  these  circumstances,  seem  to  me  that  a 

decree,^  as  a  matter  almost  of  course,  should  be 

made  in  the  terms  of  the  prayer  of  the  bill. 

Account  decreed :  and  the 
Plaintiffs  to  be  paid  the 
amount  due  to  them  on 
their  lien  out  of  the  funds 
in  Court  arising  from  the 
sale  of  the  property : 

but  without  personal 
costs. 
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[IN  THE  HOUSE  OF  LORDS.] 


t 

ft 


Defendants  in  the 
suit  in  the  Court 
of  Exchequer. 


On  appeal  from  the  COURT  of  EXCHEQUER,* 

iBetween  Sir  Ralph  Noel,  Baro-"^ 
net,  and  the  Honourable  Lady 
Judith  his  Wife,  the  Honourable 
NathoMiel  Curxon,  and  the  Right 
Hon.  Robert  SewallU  Shirley, 
commonly  called  Lord  Viscount 
Tamwortk,  and  the  Right  Ho- 
ttonrable  Sophia  Caroline,  Vis- 
countess TamwoTth,  his  Wife;  ^ 
AND 

The  Rererend  Thomas  Noel  and  | 

Catherine  his  Wife,  Vincefit  HiU  I  Plaintiffs  in  the  Ex 

tarn  Biteoe  and  Anna  Catharina  (     chequer. 

his  Wife :  j 

Morton    Lord    Henley,   Sir   Jamei 

Bland   Bvrges,     Thomas    Noel, 

Robert  Ralph  Noel,  Sophia  Ann 

Noel,  Frances  Noel,  Charles  Noel, 

Edward  Hemn/  Noel,  Robert  Trit- 

torn  and  Mary  his  Wife,  Clement 

Strong  and  Catherine  Bridget  his 

Wife,  Sophia  Biscoel  Robert  Bis- 

eoe,  Harriet  Susannah  Biscoe,  Eli- 
zabeth Biscoe,   Frederieh  Biscoe, 

WiiHam  Archibald  Biscoe,  Fran- 
ces Agnata  Biscoe,]  Thomas  Un- 

wood    Strong,    Thomas    William 

Bhmefield,  Robert  Barry  Inglis, 
^  John  Triiton,sjid  Robert  Barclay  J 

*  This  Ctte,  as  determined  in  the  Exchequer  by  the  late  Lord  Chief 
Baron [12tdb«rd«],  is  reported  ante,  toI.  Til.  p.  241. 

t  For  the  relative  connection  of  the  various  parties  in  this  Case,  vide 
foeU  p.  «17, 18.  (tH  notU),  and  ««7,  Jf8.  ^^ 
VOL.  XII.  Q 


Defendants    in 
Exchequer. 


the 
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1823. 
^ — /w  CASE. 

^^^^  The  appellants,  Lady  Nod,  Nathaniel Curzon, 
jj~j;p^  and  Lady  Tamworth^  were  the  next  of  kin  of 
dSwS^the    ^**^^  l^ovA  Viscount  Wmtworth,  deceased, 

Coart  of  Ex- 
chequer, in 

the  caae  of  fioel  and  others  v.  "Lord  Hinley  and  others,  ante,  toI.  vii.  p.  f41.— Silne  I^e* 
cree  affirmed  as  to  other  parts.— Ktd^  n^fra, 

Circomstancea  naniicBting  indicadon  of  inte&lioa  in  a  nill  to  exomnte  personalty  firoia 
debts  (in  the  firsjt  instance). 

A  devise  of  part  of  real  estate  to  tmstees  to  seU,  to  pay  off  a  morteage  on  other  real  pro- 
perw  of  the  testator;  and  (after  payment  of  specific  legacies  and  debts  mit  of  the  pro- 
ceeds^one  of  those  legacies  being  a  gift  to  one  of  the  devisees—^  a  deyise  of  the  resuliie 
to  strangers,  exempts  the  personal  f  state  in  the  first  instance,  if  tlie  mortgage,  thoog^ 
made  and  executed  by  him,  was  to  secure  a  debt  of  the  testator's  predecessor  tram  wfaoia 
he  derived  the  estate,  and  was  not,  in  its  origin,  strictly  bis  personal  debtorincombrance; 
and  that  although  the  general  residuary  legatee  of  the  personalty  died  in  the  tetlatDr'sUfe- 
time. 

Under  a  devise  to  trustees  of  a  portion  (forming  a  dittinet  estate)  of  a  testator's  real  es- 
tates—£to  which  (the  will  recited)  he  was  eattlf^d  under  the  settliment  made  previous  to  his 
manriage.  In  f^e  simple  In  reversion,  expectant  on  the  Ifniitatloos  therein  contained,  isA* 
ject  to  the  terms  of  years  and  charges  therein  created,  and  to  mortgages  or  incvmbraneet 
therein  menti&ned ;  and  also  of  all  his  other  real  estates  of  fk-eehold  and  Inheritance,  in  pos- 
eesslon,  reversioti,  rettiainder,  or  expectancy ;  bxcepting  another  eetaie  (also  a  dittinet  ptr- 
tUn  ^  wxh  estates)  particularly  described  and  specified  in  the  iKill,  as  derived  to  the  testa- 
tor under  the  settlement  or  the  will  of,  orbv  descent  from  his  uncle  Thomms  f^omi^— witli 
a  direction  tiiat  the  surt>lns  or  residue  of  the  personal  estate  of  the  sidd  T.  Komicy,  be- 
queathed to  the  testator,  then  standing  in  the  rands  in  the  name  of  the  Acoountant  Gene- 
ral of  the  Conft  of  Chancery,  to  be  laid  out  in  land  to  be  settled  to  nses  under  the  will  of 
T.  Rowney,  should  be  considered  as  personal  estate,  and  not  as  land,  and  therefore  not 
to  be  laid  out  in  land ;  but  to  be  taken  by  his  executors,  and  dbposed  of  in  paying  his  debts 
and  legacies;] — followed  by  a  further  devise  ofalljhe  testator «  manors,  messuages,  lands, 
&c. — the  whole  of  the  real  estate  r 
to  tlie  use  of  the  same  tmstees, 
2000i charged  upon  thepremises ; 
charf^e  on  parts  of  the  Wentworth  esUte,'  tbe'suiyect-matteir  of  Che  first  devise  :~9dly,''to 
pay  .V)00{.  to  the  testator's  wife,  declared  to  be  in  part  satisfaction  of  a  debt  of  10/)00L  to 
be  paid  to  her  under  ^e  settlement  on  her  marriage  with  the  testator,  in  case  she  should 
liurvive  the  testator,  ftdling  issue  ;-^4thly,  to  pay  3000/.  to  T.  Nof/;— 5thly,  topa^  such 
other  of  his  debts  and  legacies  as  his  personal  estate  and  the  said  personal  eetaie  of  hu  said 
nncle  7.  Rowney  should  not  extend  to  pay  and  satisfy :— and,  lastly,  to  invest  the  reedee 
of  the  proceeds  of  such^sale  in  their  (the  trastees*)  names,  to  be  possessed  upon  the  fol- 
bwiEg  other  trusts : 

As  to  one  moiety  thereof. 

To  pay  the  dividends  and  interest  of  that  moiety  of  such  residue  to  T.  Noel  for  life;  and 
after  his  decease  to  pay  two  hundred  pounds  a  year  to  the  respondent  Catkerimt  his 
wife : 

And,  subject  to  such  annuity,  to  pay  or  transfer  such  last-mentioned  moiety  to  the 
children  of  Thomas  Noel,  according  to  his  appointment,  or  to  be  diatribnted  ttaopgst  them 
in  default  of  appointment. 

With  respect  to  the  other  moietv  of  the  leaidae  of  the  purchase-money  ; 

To  pay  tlie  interest  and  dividends  of  such  moiety  to  the  respondent  Jmui  CaiharhnBi^ 
coe  for  her  sepsrratc  n^e  for^fe. ;  and  afler  her  decease  to  pay  two  huadrtd  poooda  a  year 
to  the  respondent  Vineent  Hilton  Biscoe  for  life  : 

And» 
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irhose  will  is  presently  stated :  and  as  such  next  1823. 

of  kin,  claimed  to  be  entitled  to  the  testator's  ^'Trv''*^ 

•J                       .                .                                ^    ,  Noel 

renauary  personal  estate^  m  consequence  of  the  and  others 

residuary  legatee  under  the  will  (the  testator's  ^^'^^ 

wife,  Lady  Wefiiwcrth)  having  died  in  the  testa-  and  otben. 


Aad,  Mibieet  to  audi  iuniitry  to  divide  meli  hst-mentloiMd  taioiefy  omou  tlie  diildrto 
ofjAMsCflOartJiaBiMM,  wiA  aiiiiiilar  proviso  for  distrilmtioa  anoogtt  ttem : -finally ' 
tHncdag  (tt  on  vltisMte  iimltatioB  over),  in  cue  there  nhonld  be  no  children  of  either  of 
tlieni,  tlntt  tke  lamc  iboold  be  bdd  ont  in  lendB,  to  be  Milled  to  the  teae  niei  as  the  other 
cfdrtefin^deviMd. 

The  testator  made  his  wife  residuary  legatee,  end  ber  and  bis  trustees  bis  ezecatiix 
ud  execntbrs. 

Ite  testator's  wile  having  died  in  Ms  Kfe-tiaM,  leaving  no  itisae  of  the  marriaie*  the  * 
ftDevlBC  qnestioiis  were  raieied  open  tbe  conatractkm  of  the  will,— ori^nally  by  me  pie- 
MM  ealitled  to  tbe  residae  of  the  prodnce  of  the  sale  of  the  Roimiejr  estates ;  and  now  li^ 
tbe  next  of  kin  and  heirs  at  law  of  the  testator. 

VInty  whether  the  incnmbrance  of  SOOOl.  on  tbe  Aoini^  estate,  and  of  f  0,0001.  on  tbe 
Idicftersbtrs  or  Wenltmotik  esUtes  (particoUriy  tbe  latter),  ought  to  be  paid  as  if  they 
were  the  personal  o>  proper  debts  of  the  testator,  out  of  bis  personal  estate  la  the  first  in- 
itsace^  in  ezcmeration  or  tbe  real  estates  devised  to  be  sold  :  or  cot  of  the  prodace  of  the 
nle  or  thooe  estates,,  in  exoneration  of  the  personal  estate? 

Secondly,  [oiiginaUyl  vrhether  tbe  legacy  of  SOOOL  to  T.  N0W,  and  the  legacy  doty 
thereon,  o^gbt  to  be  pM  ont  of  either  the  one  or  other  of  those  fondsf  and, 

Lasdy,  whether  the  SOOOI.  to  be  paid  to  Lady  WenUeortky  having  lapsed  by  her  death 
b  dbe  testator's  Ufellnie,  oaght  not  to  be  raised  at  aH,  bat  to  dnk  for  the  benefit  of  the 
penons  entitled  under  the  vrill  to  the  devised  estates,  the  contiii|(eney  on  which  tbe  debt  of  * 
10.0001.  was  to  aocrae  dne  never  having  occurred ;  or  whether  it  was  not  a  resulting  trust 
fer.the  heirs  at  law,  and  to  be  raised  and  paid  over  to  them? 

IMd  by  the  Hoose  of  Lords,  on  appeal  from  the  decree  of  the  Court  of  Exchequer, 
that  Ifee  mortgage  of  f,000i.  ori^nally  cfaAfged  upon  the  Jistsasy  estate  was  first  payable 
oat  of  the  pvoduce  of  the  saleoif  the  reaiestatea  devised  to  be  sold ;— tftci^  ArFiRMiM» 
tbe  decree  cvf  tbe  Coort  below: 

HeU(  also,  that  the  mortaase  of  iO,000(.  must  be  raised  and  paid  out  of  tbe  same  fond 
tfiie  proceeds  of  the  sale  of  the  Rowney  estates]  in  the  first  instance,  and  not  ont  of  tbe 
personal  estate,  that  mortgage  not  iMing.  at  its  orinnal  inception,  properly  the  permmal 
debt  of  tbe  testator— (as  appearedfrom  the  Atstory  ^thai  dutrgty  fwrnished  by  the  perusal 
of  the  marriage-settlement  of  the  testator,  referred  to  by  the  will,  and  that  of  bis  father. 
Lord  Weutwvrihy  on  his  marriage  (not  referred  to  in  the  will)— but  being  a  debt  coming 
to  him  with  the  WnitooM  estates,  and  to  be  chaived  thereon  (see  page  f  39  of  the  Cose) : 
ior  that  the  effect  (as  between  devisor  and  devisee)  of  such  a  devise  (of  reo/  estate)  though ' 
iltimately  in  ftvonr  of  such  persons  (HrwugerSf  luBrtd£$/acii)  being  first  made  for  such 
express  purpose  (diicluvgmg  ike  wurtgagt,  otherwise  a  charge  agmsi  the  htgre»  tuUu»  or 
le|^  har)^  was  to  exonerate  constructively  the  personal  estate : — and  that,  in  all  events : 
hotfri^standing  there  vrere  no  express  exemption  in  words,  and  notwithstanding  a  lapse  of 
tbe  oririnal  bounty,  in  that  the  person  for  wiiose  benefit  the  exemptioii  of  the  personaltv 
^m  pdpably  meant  vras  dead  at  the  time  of  the  testator's  death— in  other  words  (accord- 
iig  to  the  tonguage  of  the  cases^  although  the  [apparent  or  constructive]  purpoie  of  the 
btended  exoneration  bad  failea. 

[Solar  the  decree  of  the  Court  of  Kxdiequer  was  sbtirskd.] 

Qt  ^  Held, 
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1823.  tor's  life-time.     The  appellants  Lady  Noel  and 

^^-'"*'  Nathaniel  Curzon,  were  also  the  testator's  co- 

and  others  heirs  at  law.    The  appellants   Sir  Ralph  Noel 

Noel  (formerly  Sir  Ralph  Milhanke)  and  Lord  Tarn- 

fwd  others,  worth  were  the  husbands  of  the  appellants  Lady 


And  that  the  aam  of  50001.  to  be  raised  on  the  contini^ncy  which  failed,  was  not  to  be 
considered  as  soTeraed  by  an  implied  intention  in  conMtruction  of  law,  or  as  raisins  a  re- 
snltins  trnst  for  the  benefit  of  the  heirs  at  law ;  but  that  the  same  ooght  to  sinli  for  the 
benefit  of  the  residuary  legatees  of  the  Rttvcney  real  property  so  converted  into  money. 


[In  these  two  respects  decree  of  the  Exchequer  affirmed.] 


For  a  distinction  as  to  the  operation  of  words  in  a  will,  with  reference  to  the  relative 
sitalttion  of  parties  and  family  circumstances  -  particularly  as  to  the  import  of  the  term 
debt,vrliere  it  is  a  mere  obli^tion  between  an  immediate  debtor  of  a  testator,  on  a  charge 
originating  or  not  originating  with  him ;  or  a  primary  or  derivative  mortgage,  and  as  be- 
tween testator  and  legatee,  devisor  and  devisee,  ancestor  and  heir,  or  intestate  and  next 
of  kin.  in  questions  of  marshalling  assets,  or  of  charging  and  exonerating  personal  or  real 
estate  in  ease  of  either,  see  the  jodgment 

Wills  constrnable  and  controllable  by  reference  to  familv  deeds  regarding  the  same 
property,  when  referred  to  by  the  will ;  and  such  deeds,  and  deeds  connectca  therewith, 
though  not  directly  so  referred  to,  are  admissible  in  interpreting  and  expounding  a  com- 
plex will  of  various  estates  and  sorts  of  property,  with  reference  to  the  position  of  the 
faasily  affairs  and 'the  circnmstances  of  the  testator ;  particuUriy  where  they  are  subject 
to  the  intricacies  of  co-existing  marriage-settlements,  terms  of  yenrs,  and  consequent  per- 
«8onaI  jmd  family  incumbrances. 

Cirenmstances  dehors  the  will  admitted  on  the  appeal,  to  establish  facts  considered  ne- 
cessary to  assbt  in  explaining  the  intention. 


Noia.— The  principal  ground  of  distinction  which  mainly  differs  this  case  from  any  of 
the  nnnreroos  class  of  authorities  cited  on  cither  side  in  the  course  of  the  argument,  is, 
that  the  contest  did  not  present  the  common  question,  «s  in  ordinary  cases,  between  the 
mxt  ^f  Jinn  insisting  on  an  exoneration  of  personal  estate  against  as  hnr  at  law,  or  by  an 
heir  at  law,  or  executors,  against  next  of  kin,  but  between  strangers,  devisees  of  the  ren- 
due  of  personal  estate,  the  produce  of  the  sale  of  realty,  against  both  next  of  kin  and  heir 
at  law,  after  a  lapse  of  the  bequest  of  the  general  residue  of  the  personalty. 


Practice  (in  Appeal  Cotes). 

Sembie  matter  not  brotight  before  the  Court  below,  being  neither  stated  in  the  pleading* 
or  otherwise,  nor  having  l^en  proved  in  evidence,  will  be  admitted  to  he  brought  forward 
and  be  acted  upon  as  the  gi  ound  of  decision  in  Cases  of  Appeal  to  the  Lords. . 


Legacy  duty. 


Legacies  to  be  raised  by  the  sale  of  lands  given,  payable  in  full,  under  a  direction  in  the 
will  thai  the  legacy  shall  be  paid  without  any  deduction  in  respect  of  the  duty,  the  duty 
must  be  paid  out  of  the  same  fund  as  is  charged  with  the  bequest— See  the  ongmal  Case 
in  the  Court  beiow^ 


For  other  points  in  the  Case  see  th^  mai^  Of  the  judgment. 
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Noel  and  Lady  Tamwarthy  claiming  in  right  of      1823. 
their  respective  wives.  ^^^T'^^^ 

and  oUiers 

The  respondents  Lord  Henley  and  Sir  James  jj%, 
Bhmd  Surges  were  the  sole  surviving  executors  and  others, 
under  the  said  testator's  will.  They  were  also,  ^^S^^^ 
under  the  will,  the  trustees  for  sale  of  certain  ***■• 
real  estates  thereby  devised  to  them  upon  trust 
to  sell,  and  out  of  the  monies  arising  from  such 
sale  to  pay  certain  sums  the  will  expressly  di- 
rected to  be  paid  thereout ;  and,  amongst  those 
sums,  a  mortgage  debt  of  20,000/.  and  interest  to 
Lady  Robert  Manners^  and  a  sum  of  5,000/.  to 
the  testator's  said  late  wife,  in  part  satisfaction 
of  a  sum  of  10,000/.  stated  in  the  will  to  be  se- 
cured to  her  by  the  marriage  settlement  therein 
mentioned,  in  case  of  her  surviving  the  testator, 
and  failure  of  issue  of  his  body  by  her ;  and, 
after  those  payments,  to  lay  out  and  invest  the 
residue  of  the  monies  arising  from  the  sale,  and 
to  stand  possessed  thereof  upon  certain  trusts  in 
the  will  iu  that  behalf  expressed.  The  other  re- 
spondents were  all  of  them  (most  of  them  bene- 
ficially, and  the  rest  as  trustees)  entitled  to  that 
residue  under  the  trusts  so  expr^sed.* 

•  IM  respondenti  Thomas  Noel,  Robert  Ralph  Noel,  So- 
phia Ann  Noel,  Frances  Noel,  Charles  Noel,  and  Edward 
Henry  Noel,  were  the  children  of  the  respondentt  the  Reverend 
Thomas  Noel,  and  the  respondents  Mary  themfe  of  Robert 
TriOon,  Catherine  Bridget  the  irt/c  o/*  Clement  Strong,  Sophia 
Biscoe,  Robert  Biscoe,  Harriet  Susanna  Biscoe,  Elizabeth 
Biscoe,  Frederick  Biscoe,  William  Archibald  Biscoe,  and 
Frances  Agnata  Biscoe,  were  the  children  of  the  respondent 
Anoa  Catharina  Biscoe,  by  the  respondent  Vincent  Hilton  Bis- 
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Rttponaenft     The  respondents   insisted  that  the 

^onh  mortgage  debt  of  20,000/.  to  Lady  Ro-* 

«ad  others   ^rt  Manners  ought  to  be  paid  out  of  the  testa- 

NoBL      ^^^'s  personal  estate: — and  that  the  5,000/.  di- 

and  others,  j-ected  to  be  paid  to  the  testator's  wife  ought  not 

.   to  be  raised  at  all. 


Claim  of  ap» 
pelUutB. 


The  appellants,  on  the  other  hand,  contended 
that  the  mortgage-debt  to  Lady  Robert  Manners 
ought  to  be  paid  out  of  the  monies  arising  from 
the  sale  of  the  said  real  estates,  and  not  out  of 
the  testator's  personal  estate : — and  that,  with  re^ 
spect  to  the  5,000/.  directed  to  be  paid  to  the 
testator's  wife,  there  was  a  resulting  trust  of  that 
for  the  testator's  co-heirs,  in  consequence  of  the 
death  of  the  testator's  wife  in  his  life-time. 


coe.  The  respondents  Thomas  Linwood  Strong,  Thomas  Wi^ 
liam  Blomefield,  and  Robert  Harry  Inglis,  were  trustees  under 
the  marriage  settlement  of  the  respondents  Clement  Strong  and 
Catharine  Bridget  his  wife ;  and  the  respondents  John  TritUm 
askd  Robert  Barclay,  and  fhs  said  Robert  Harry  Inglis  and 
Clement  Strong,  loere  trustees  under  the  marriage  settlement  of 
the  respondents  RQ)>ert  Tritton  and  Sf  ary  his  wife.  Under  the 
•  will  of  the  said  testator,  the  respondents  Thomas  Noel  and  Ca- 
tharine his  wife,  and  the  respondents  their  children^  were  hent- 
ficiaUy  entitled  in  the  manner  hereinafter  mentUmed,  to  a  maietif 
of  the  produce  of  the  sak  of  the  estates  demsed  l^  the  testator  to 
the  respondents  Lord  Henley  and  Sir  James  Bland  Barges, 
upon  trust  to  sell:  and  the  respondents  Vincent  Hilton  Biscoe 
and  Anna  Catharina  his  wife,  and  the  respondents  their  chil- 
dren,  were  beneficially  entitled  in  the  manner  hereinafter  men^ 
tioned,  to  the  other  moiety  of  the  produce  of  such  estates. 
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fiy  tke  will,  which  was  dated  the  8th  ofJune,      1833. 
1806,   and  properly   executed  and  attested  to    ^"^^^ 
pass  real  estates,  the  testator  in  the  first  place   and  others 
derised  all  his  real  estates  in  the  counties  of      ]^^ 
Leicester  and  Warwick^  and  to  which,  under  the  ^^^  otben. 
settlement  made  previous  to  his  marriage  with  f^j^^l 
his  wife,  Maty  Dowager  Countess  Lig^onier^  he  i^^^^^ 
was  entitled  in  fee  simple,  in  reversion  expectant  S^e^Si 
on  the  limitations  therein  contained,  to  his  sons  «**  property 

successively  in  tail  male,  subject  to  the  terms  of  Reference  to 
^  .       -<»  tni»ti  of  set- 

years  and  charges  thereby  created^  and  to  the  ^"^^^ 
fflortffaees  or  incumbrances  therein  mentioned  or  WentuwHK, 

^^^  realestatetk 

recited ;  and  also  all  other  his  real  estates,  what- 
soever and  wheresoever,  of  or  to  which  he  was 
seised  or  entitled  for  an  estate  of  freehold  and 
inheritance,  or  of  freehold  onjy,  in  possession, 
reversion,  remainder,  or  expectancy,  or  which, 
in  virtue  of  any  special  power,  he  was  ^enabled 
or  authorized  to  dispose  of, — (exceptino  those  Exception  of 
to  which  he  was  entitled  under  the  marriage-  estAtes'^^of 
settlement  or  will  of  his  late  great  uncle,  Tho-  ^^***' 
VMS  Raym&fj  Esq.  deceased,,  or  as  his  heir 
at  law,  in  the  several  counties  of  Gloucester^ 
Worcester,  Warwick^  Nortkumberlandt  Durham, 
York,  Middlesex,  and  Surrey,  and  the  city  of 
London^  or  elsewhere;  and  also  except  certain 
estates  which  were  vested  in  the  said  testator 
upon  any  trust,  or  by  way  of  mortgage^) — ^tothe 
respondents  Morton  Lord  Henley  and  Sir  James 
Bland  Surges^  and  their  heirs,  upon  the  several 
uses  and  trusts,  and  to  and  for  the  several  intents 
and  purposes  in  the  said  will  in  that  behalf  men- 
tioned.   He  then,   after  reciting  that  he  was 


222 


CA4SE8   IN    TUB  KXCHBQUE|l» 


NOBL 
and  others 

V. 

Noel 
.and  others. 


1888.      ''  an  anQijuty  of  10/.  to  Edward  Ckmdge  for  bi^ 

''  life,  and,  after  his  jdeath,  to  his  ^e  for  her 

'*  life,'  charged  on  some  part  thereof  by  the  will 

''  of  the  said  TAamu$  Raume^^)  and  all  my  es- 

^'  tate,  right,  and  title  of,  in,  and  to  the  same 

**  premises,  aiul  every  part  thereof,  in  reversion, 

**  remftinc(er,  or  expectancy,  or  otherwise  how* 

**  soever,  unto  and  to  the  use  of  the  said  Morton 

*^  Lord  Henley  and  ^iv  James  Bland  Surges,  and 

u^nthutto    '^  their  heirs,  upon  trust  that  they  the  said  Mor- 

*^  tan  JLiord  Henley  and  Sir  James  Bland  JBurges^ 

^^  or  the  survivor  of  them*  or  the  h^rs  of  such 

'^  survivor,  do  and  shall,  at  such  time  or  times 

''  after  my  decease  as  to  them  or  him  shall  seem 

**  most  advisable,   sell  and  dispose  of  the  said 

**  premises,  either  together  or  in  separate  par- 

*^  eels,  and  at  one  or  several  times,  and  either  by 

^^  public  auction  or  sale,  or  by  private  contract, 

''  as  shall  appear  most  advantageous,  and  at  or 

"  for  such  price  or  prices  as  they  or  he  shall 

'^  approve  of:  and  1  do  hereby  declare  that  the 

**  receipt  or  receipts  of  the  said  Morton  Lord 

'*  Henley  and   Sir  James  Bland  Burges^  or  the 

"  survivor  of  them,  or  the  heirs,  executors,  or 

''  administrators  of  such  survivor,  shall  be  from 

^*  time  to  time  a  sufficient  and  effectual  discharge 

*^  to  the  person  or  persons  vrho  shall  purchase 

*'  the  same,  or  any  part  thereof,  for  his  and  their 

'<  purchase-money ;  and  it  shall  not  be  incum- 

*^  bent  on  such  purchaser  or  purchasers  to  see  to 

''  the  application  thereof,  nor  shall  he  or  they 

''  be  in  anywise  answerable  for  any  loss,  misap- 

''  plication,  or  non-application,  which  may  hap- 
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*'  pen  to  or  b^dl  the  same :  aad  I  do  hereby      1823. 
"  declare  my  mind  and  irill  io  be,  that  the  said    ^"^r^""^ 

•^  *  '  ]NOEL 

*' Morton  Lord  Henley    and   Sir  James  Bland  andothen 
"  Bwges,  and  the  sarvivor  of  them,  and  the      ^o^i^ 
''  heirs,  executors,  and  administrators  of  such  and  othenu 
''  survivor,  shall  stand  possessed  of  and  in  the  The  tnuteet 

tottandpot* 

''  monies  to  arise  from  the  sale  of  the  said  pre-  tetMd  of  the 

povchise*BM>« 

''mises,  and  the  rents  and  profits  arising  there-  iiie»uidoftiie 

^'from  in  the  mean  time,  and  until  such  pale,  Mie; 

"upon  the  trustai,  and  to  and  for  the  several 

''  ends,  intents,  and  purposes  hereinafter  men- 

''tioned  :  (that  is  to  say,)  In  trust,  in  the  fifrst  intnut^inthe 

"  place,  to  pay  and  discharge  the  principal  sum  i^y  t.ooei. 

"  of  2,000/.  charged  upon  some  part  of  the  afore-  the  before^ 

"mentioned  premises,  and  raisable  by  means  of  premiilMbja 

"a term  of  1,000  years,  created  by  the  settle-  ^^jIa^ 

"ment  made  previous  to  the  marriage  of  the  tSx^^* 

'said  Tkamaa  Roumey  vrith    Mary  TroOope,  R^i^tn 

"spinster,     and    thereby   limited    to    Thanm  ^^^^^^^ 

''  Pardoe,  doctor  in  divinity,  and  /ohn  Wright^ 

*"  Esquire,  their  executors,  administrators,  and 

"assigns;    find  vafaich   sum  was   directed  and 

**  appointed   to    be   paid  to  me  by  the  said 

"  Mary^  under  a  power  given  her  by  the  said 

*' settlement,  and  has  been  since  assigned  by  andafngned 

'*me  to  Richard  Haworthy    Esquire,  by  way  end  to  pay  the 

**  of  mortgage,  and  all  interest  that  shall  be  due  S^HSeT 

^'  for  or  in  respect  of  said  sum  of  2,000/. ;  and 

"  also  to  pay,  retain,  and  discharge  all  the  costs, 

"  charges,  and  ei^pences  which  shall  be  incurred 

*'  or  occasioned  in  the  execution  and  perform- 

'*  ance  of  the  said  trust  thereby  created  and  re- 

^'  posed  in  them  for  sale  of  the  said  premises,  or 
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1823.      **  incident   thereto    or  consequent   thereupon ; 
^"^""^"^^    "  and,  in  the  next  place,  in  trast,  to  pay  and 
and  otiiera    ''  discharge  the  principal  sam  of  20,000/.  now 
^         **  due  and  owing,  and  secured  to  the  Right  Ho- 
und other*.   "  nourable  Mary,  the  widow  of  the  late  Right 
next  to  pay  off  a  Honourable  Lord  Robert  Manners,  with  inte- 

tbe  sum  ok  ' 

i^!^R^M^  **  rest  for  the  same,  upon  or  by  a  mortgage  or 
luraonmort'    <«  morts^asTes  of  Certain  parts  of  my  estates  in  the 

gage  f^  ports  o    c  ^  *^ 

qfthe  Leiicea.    **  said  couutics  of  Leicester  and  Wartvick,  here- 

tenhire  and  ..^  •■•«■  ...  . 

^aru  ckshirc  <<  mbeforc  devised  by  me  m  strict  settlement  as 
deyued  in       *^  aforesaid,  and  aU  interest  that  shall  be  doe  at 
mentj     ^      ♦*  mv  death,  or  become  due,  upon  or  for  the  said 
''  principal  sum  of  20,000/.  until  actual  payment 
*•  thereof,  and  all  costs,  charges,  and  expeacen 
**  which  shall  be  incurred  or  occasioned  in  the 
"  well  and  effectually  releasing,  liberating,  and 
"  discharging  the  said  mortgaged  premises  there- 
upon further    "  from  ;  and  upon  further  trust  to  pay  out  of  the 
th^'lam^^      **  monies  to  arise  as  aforesaid  the  sum  of  5,000/. 
ftiwtLtot^"»)  **  unto  my  dear  wife,  her  executors  oradminis- 
Mti»fa^tSi''of  "  trators    (in  part  satisfaction  of  the  sum  of 
JolwoMo  be.  **  10,000/.  secured  to  her  by  the  settlement  made 
^\f  her"     "  previous  to  my  marriage  with  her  out  of  cer- 
Jwtoto?faud     "  ^^^^^  ^^^^^  fwnd^  therein  mentioned,   in  case 
5^hu*iK!d*T^  **  of   her    surviving   me,    and  failure    of  issue 
her,  under  a     "of    my    body    by    her);     and    the    sura   of 
theirjnarriage  "  3,000/.  unto  the  Said  T/iomas  Noel,  his  exe- 

settlement; 

andthesuinof  *' cutors    or    admmistrators :    both  which  last- 

,S,0<M)/  tp  the  ,  - 

respondent  ^*  mentioned  sums  I  direct  to  be  paid  as  soon  as 
**  sufficient  monies  shall  have  arisen  by  such  sale 
**  or  sales  as  aforesaid,  after  the  other  payments 
"  hereinbefore  directed  to  be  paid  thereout,  ami 
*•  that  the  same  shall   carry  interest    from  my 


T.  AoW; 
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"  death,  at  the  rate  of  5/.  per  cmt.  per  annum  ;       J  823. 
"and  also  to  pay  and  discharge  so  much  and     '^^^ 
"  such  parts  of  such  other  of  my  just  debts,  and    anJ  other* 
"of  the  other  pecuniary  legacies  by  rae  herein-      Xoel 
"after  given  and  bequeathed,  and  which  I  shall    and  others, 
"hereafter  give  or  bequeath,  by  any  codicil  or«^^^»/X?^f 
"  writing  under  my  hand,  as  my  personal  estate,  ^fj'^^J.^^^^ 
"not  hereinafter  specifically  bequeathed,   and  j£'?J^^'f^ 
"  the  said  personal  estate  of  my  said  late  uncle^  ^^  Rowney 
''Thomets  Rowney,  Esquire,  shall  not  extend  to  t^dtopay; 
''  pay  and  satisfy ;  and  after  the  several  payments 
'•aforesaid,  in  trust  to  lay  out  and  invest  the  and  to  invest 

^  '^       ^  the  residae  of 

"residue  of  the  monies  to  arise  as  aforesaid  in  >ach purchase 

'    ,  mouies  on  se- 

"  real  government  and  parliamentary  securities,  curiaes,&c 

''  at  interest,  in  the  names  or  name  of  them  the 

"  said  Morton  Lord  Henley  and  Sir  James  Bland 

'Burgesj  or  the  survivor  of  them,  or  the  execu- 

^  tors  or  administrators  of  such  survivor ;  and 

"  from  time  to  time  change,  alter,  vary,  and  dis- 

"  pose  of  such  securities  for  any  other  or  others 

''  of  such  sort  or  description  as  aforesaid  :  and 

"I will  and  direct  that  the  said  Morton  Lord 

''  Henley  and  Sir  James  Bland  Burges^  and  the 

"  survivor  of  them,  shall  stand  possessed  of  the 

**  same  upon  the  following  trusts." 

Those  trusts  were  declared  to  be,  as  to  one  Upon  tnwt  to 

pay  dividends 

moiety  thereof,  to  pay  the  dividends  and  inte-  or  interest  of 
f^t  of  that  moiety  to  the  respondent  Thomas  su'ch  residue 
^od  for  his  life,  and,  after  his  death,  to  pay  ^pondeut  rl 
200/.  a  year  to  Catherine  his  wife,  in  case  she  and  after  hw 
should  survive  him,  or  any  other  wife  he  might  jSo^Tyear  to 
leave,  for  her  life ;  and  after  the  death  of  tlie  dent  c1?a^i.. 
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IJB^.      said  TTiomas  Noel,  and  subject  to  the  said  200/. 

^^^^^^    &  year,  to  transfer  the  same  moiety  between  and 

and  othem   among  the  children  of  the  said  Thomas  Noel,  in 

Noel      ^^^  manner  as  he  might  appoint;  with  farther 

and  otkers.  provision  for  distributing  it  amongst  their  chil- 

Mdrabjectto  dren,  if  there  should  be  no  appointment.    And 

^h  aimmty    jjj^  ^^^^  ^^  ^^  ^j^^  ^^y^^^  moietj  Were  to  pay  the 

£?meXn^    dividends  and  interest  to  AnnaCatharina  BUcoe 

ti^ecWldrenof  ^^^  ^^  ^^^^  ^^^  ^^^  ^^^^  "^^J  ^^^>  ^^^^  ^^  ^^^^^ 

JoiX3t?his  to  pay  200/.  a  year  to  the  said  Vineent  HUUm 
appointment.   Biscoe :  and  after  the  death  of  ^mia  Cathariwi 

with  provision  ' 

fordistribu-     ^f'^coe   and  without  prejudice  to  the  said  200/. 

lion  amongst  *^     •' 

jnch  children  a  year  to  the  said  Vincent  HiUon  Biscoe,  upon 

in  default  of  -^  ^      ^ 

nppobtment    trust  to  pay  and  transfer  the  said  moiety  araonf 
with  wiped  the  children  of  the  said  Anna  Catharina  Biscoe^ 

to  th^  other 

moiety  of  the  other  than  an  eld^l  son,  in  such  shares  as 
purchasemo-  the  Said  Aniia  Catharina  might  appoint,  Mdth 
^InterJt  a  similar  provision :  and  with  this  fmrdier  pro- 
of suchmoiety  viso,  that  in  case  neither  the  said  Thomas  Noel 
%ntY.cjBU'  otAtina  Catharina  Biscoe  should  have  any  child 
t^mte^^e  who  should  Uve  to  attain  a  vested  interest  in  the 
Md'lSterlber  ^^^  t^ust  mouics,  the  trustees  should  lay  out  the 
w*«ooi!a  ^hole  of  the  said  residue  te  arise  by  the  sale 
SJIJid^^V?*  aforesaid  in  the  purchase  of  freehold  estates, 
^m^^^  which  he  directed  should  be  settled  upon  such 
ra!^  umni^^  uses,  trusts,  intents,  and  purposes,  as  were 
toditidc  such  thereinbefore  limited  and  declared  in  the  t^ta- 

lut-mentioned 

annnity         tor*s  marriage  settlement  of  and  concerning  the 

amongthe  ~o  o 

children  of  J.  Said  tcstator's  cstatcs  in  the  counties  of  Laeest^r 


C,  Biteoe, 


and  Warwick. 


Bequest  of  ml.      He  thcu,  after  giving  certain  specific  and  pe- 
'    cuniary  legacies  to  his  said  wife  and  various  other 
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persons,  and,  amongt^t  others,  a  legacy  of  100/.      l83d. 
each  unto  Morton  Lord  JETefi^ejf  and  Sir  James    ^^^^''^^ 
Bland  Surges^  to  buy  rings,  as  a  small  acknow-    and  otber» 
fedjment  for  the  trouble  they  would  have  in  the      nobl 
execution  of  the  trusts  thereby  reposed  in  them,   and  othar^^ 
and  directing  all  the  legacies  by  him  thereinbe- 
fore given  to  be  paid  in  full,  without  any  deduc-  ^*?«**i«:. 
tion  for  or  in  respect  of  the  duty  payable  to  Go-  gwy  duty, 
vemment  therecm,  and  such  of  ihie  pecuniary 
legacies  for  payment  whereof  no  time  was  there- 
inbefore appointed,  to  be  paid  at  such  times  as 
his  executors  in  their  discretion  should  thihk 
proper,  not  exceeding  twelve  calendar  months 
after  his  decease,  gave  the  residue  of  his  piersimal 
estate  in  these  words : 


''  And  all:  the  rest,  residue,  and  remainder  of  Residue  oT 
"^  my  personal  estate  and  effects,  whatsoever  and 
''  wheresoever,  if  any  there  shall  be  after  pay- 
''  ment  of  such  of  my  debt»  as  are  not  herein 
'*  otherwise  provided  for,  legacies,  andfiineral 
**  and  testatnentary  expences,    I  giVe  and  be-  JJ^J^Jj^* 
^  queathto  my  said  diear  wife,  her  executcNrs  and  ^^i  ^ 
''administrators,  for  her  and  their  own  use/'  tmste^bis 
And  he  then  by  his  said  will  appointed  his  said  execoim. 
wife,  and  Morton  Lord  Henleif  and  Sir  Jamei^ 
Bkmd  SurgeSf  executrix  and  executors. 

The  testator  died  on  the  17th  of  4prt7,  1816,  ^^f^^ 
without  issue,  leaving  the  appellants  Lady  Noel  J^^^*'  i. 
^A  Nathaniel  Curzon  his  co-heirs  at  law,  and  ^^^^^^ 

NoH  and  N. 

the  sametwe  appellants  and  the  ^peUant  Lady  ^^^^^^^ 

lad  tkc  «uae  two  appellaats  and  the  appelUiit  Lady  Tamgorth  hU  next  of  kin. 
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1823.       Taimvorth  his  next  of  kin;  the  appellant  Lady 

^"iT'^T^     Noel  being  his  only  surviving  sister,  and  the  ap- 

dnd  others    pellant  Nathaniel  Curzon  being  the  eldest  son  of 

NoBL      *^^  testator's  sister  Sophia  Susannah  Viscountess 

aod  others.   Scarsdak^    deceased,    and  the  appellant  Lady 

Tamworth  being  the  only  other  child  of  the  said 

Lady Scarsdak.     The  testators  wife,  Mary,  died 

before  hiniy    m  July,  1814.      The  respondents 

Morton    Lord    Henley    and  Sir  Jawes  Bland 

Surges  both  proved  the  will. 

TheoriKinai         Ih  Hilary  Term,  1816,  the  respondents  the 
«hereL>n^      Rev«  Thomos  Nocl  and  Catherine  his  wif(^,  and 
and  wife^aod    Vincent  Hilton  JBiscoe  and  Anna  Catharina  bis 
^fe^ag^st    wife,  filed  their  original  bill  in  the  Court  of  Ex- 
I^ndtnte'^I^nd  chequcr,  against  the  respondents  Morton  Lord 
meappeuaats.  ^^j^  ^^  Sit  James  Bland  Burgcs,   and  the 
appellants^  and  against  the  respondents  Thomas 
Noel,  Robert  Ralph   Noel,  Sophia  Ann.  Noel 
Frances  Noel, :  Charles  Noel,  and  Edward  Henry 
Noel  (the  six  last-named  respondents  being  the 
children  of  the  respondents  Thomas  Noel  and 
Catherine  his  wife),  and  against  the  respondents 
Mary   Tritton   (then  Mary  Biscoe),    Cathaine 
Bridget  Strong  (then  Catherine  Bridget  JSiscoe), 
Sophia  BiscoCf  Robert  Biscoe,  Harriet  Susannah 
Biscoe,  Elizabeth  Biscoe,  Frederick  Biscoe,  Wil- 
liam Archibald  Biscoe,  and  Frances  Agnata  Bis- 
coe ;  the  nine  last-named  respondents  being  the 
children  of  the  respondents  Vincent  Hilton  Bis- 
coe and  Anna  Catliarina  his  wife)  as  defendants 
thereto;    thereby  stating  the  above  will,    and 
praying  that  the  will  of  the. said  testator,  might 
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.be  established  by  the  decree  of  the  Court,  and      1828. 
that  tie  trusts  thereof  might  be  carried  into  exe-       n^^ 
cation ;  and  that  all  the  real  estates  of  the  tes-    »nd  others 
tator,  devised  as  aforesaid  to  the  Defendants      Noel 
Mortm  Lord  Henley  and  Sir  James  B.  Surges,  »«^  ^*^«^- 
upon  trast  to  sell,  might  be  directed  by  the  Court  the^aies- 
lo  be  sold  accordingly ;  and  that  the  purchase-  to  be  sold 
money  arising  therefrom  might  be  applied,  in  u^oie^"^  ' 
the  first  place,  in  payment  and  satisfaction  of  on^mtL^' 
the  several  diai^es  and  incumbrances  upon  such  p^a'^^and^ 
real  estates;  and  that  the  residue  of  such  pur-  t^^^ 
chase-money  might  be  ascertained  ,°'and  laid  out  ^j^'^mt 
in  the  purchase  of  three  per  cent,  consolidated  ^„e^ie"t^ 
;    Bank  annuities,  in  the  name  and  with  the  privity  JJ^*2v!^}ftJ 
^  of  the  Deputy  Remembrancer  of  the  Court ;  and  ^^^^)\o 
that  the  imterest  and  dividends  of  one  moiety  of  f***JJJ^^, 
such  stock,  when  so  purchased,  might  be  paid  «*  ^  the  ia«t 
to  the  Plaintiff  Thomas  Noel  for  his  life;  and  ^"^ 
that  a   sufficient  part  of  such  last-mentioned 
moiety  might  be  set  apart,  after  the  death  of  the 
Plaintiff  Thomas  Noel,  to  answer  the  said  annu- 
ity of  5S00I.  given  by  the  will  to  the  Plaintiff 
Catherine  Noel,  in  case  she"*  should  survive  her 
said  husband  ;  and  that  such  annuity  might  be  .     , 

then  ypaoA  to  her,^with  liberty  to  such  of  the  chil- 
dren of  the  Plaintiff  Hwmas  Noel  as  should  be- 
come entitled  to  the  said  moiety  of  the  said 
stock,  or  any  part  thereof,  upon  his  decease,  or 
on  the  death  of  the  Plaintiff  Ca^A^riwc  Noel  in 
his  life-time,  by  his  appointment,  to  apply  to 
the  Court  as  they  should  be  respectively  ad- 
vised ;  and  that  the  interest  and  dividends  of  the 
other  moiety  of  the  said  stock  might  be  paid  to 
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1823.  the  Plaintiff  Auma  Catharina  Biseoe  for  her  life, 
NoKL      ^^^  b^r  separate  use ;  and  that  a  sufficient  part 

and  others  of  sqch  last-mentioned  moiety  might  be  set  apart 
KoEL      after  the  death  of  the  respondent  Anna  Catha- 

•Dd  oiherg.  rina  Biscoe  to  answer  the  annuity  of  200/*  given 
by  the  said  will  to  the  Plaintiff  Vincent  Hiltm 
JBiscoey  in  case  he  should  survive  her,  and  that 
such  annuity  might  be  then  paid  to  him ;  with 
liberty  to  such  of  the  children  of  the  said  last- 
named  Plaintiff  as  should  become  entitled  to 
the  last-mentioned  moiety  of  the  said  stock,  or 
any  part  thereof,  upon  the  decease  of  the  said 
Plaintiff,  or  on  the  death  of  the  plaintiff  Vincent 
Hilton  Biscoe  in  her  life-time,  by  her  appoint* 
ment,  to  apply  to  the  Court,  as  they  should  be 
advised ;  and  that,  in  the  mean  time,  and  until 
the  time  of  the  sale  of  the  said  real  estates  should 
take  place^  and  the  purchase-money  be  invested 
in  the  public  funds,  that  the  Defendants,  the 
trustees,  might  be  directed  by  the  Court  to  pay 
to  the  Plaintiffs  Thomas  Noel  and  Anna  Catha- 
rina Biscoe  the  rents  and  profits  of  the  said  real 
estates,  accruing  from  thi0  deat^  of  the  said  tes* 
tator,  in  equal  moieties,  deducting  therefrom 
the  interest  arising  upon  the  existing  charges 
and  incumbrances  on  the  said  real  estates,  and 
that  an  account  might  be  taken  of  such  rents  and 
profits ;  and  that  the  Plaintiffs  Thomas  Noel  and 
Anna  CathaHna  Biscoe  might  be  declared  enti* 
tied  to  have  the  legacy  duty  chargeable  upon  the 
aforesaid  residuary  bequest  of  the  purchase-mo- 
ney arising  from  the  sale  of  the  aforesaid  real 
estates  of  the  said  testator,  paid  and  discharged 
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0^  of  tke  personal  estate  of  the  said  testator ;  1823. 
and,  accordixigly,  that  it  might  be  referred  to  the  ^qbl 
Deputy  Remembrancer  of  the  Court  to  ascertain  wd  others . 
what  was  the  amount  of  tHe  legacy  duty  payable  ^qel 
in  respect  of  such  residuary  bequest,  and  what  wd  others, 
part  of  the  personal  estate  of  the  said  testator 
ought  to  he  applied,  or  to  be  appropriated  or  set 
aside  for  the  payment  of  such  legacy  duty;  and 
that  the  D^endants  Morton  Lord  Hefdey  and 
Sir  James  Bland  Surges  might  be  decreed  by 
the  Court  to  pay  and  apply  such  last-mentioned 
proportion  of  the  personal  estate  in  payment  of 
such  l^acy  duty,  or  that  such  sum  might  be  set 
apart  for  that  purpose ;  and  that  in  the  mean 
time,  and  until  the  real  estates  of  the  said  tes* 
tator  should  be  sold,  and  the  amount  of  the  resi- 
due of  the  aforesaid  purchase-money,  upon 
which  the  aforesaid  legacy  duty  was  payable,  was 
ascertainedr  that  the  Defendants  Morton  Lord 
Hmky  and  Sir  James  Bland  Burges  might  be 
restrained  by  the  injunction  of  the  Court  front 
paying  away  the  personal  estate  of  the  said  tes-^ 
tator,  without  leaving  a  sufficient  sum  to  answer 
such  legacy ;  and  either  that  .the  last-named 
Defendants  might  admit  assets  of  the  said  testa^ 
tor  come  to  their  hands  sufficient  to  pay  and 
satisfy  all  the  just  debts  of  the  said  testator  (ex- 
clusive of  those  to  which  his  real  estates  were 
made  the  primary  fund),  and  his  funeral  ex^ 
pences  and  legacies,  and  the  amount  of  the 
legacy  duty  upon  all  the  Icicles  given  by  the 
testator,  including  the  legacy  duty  upon  the 
aforesaid  residuary  bequecrt  of  the  purchase^ 
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1823. 


Noel 
lind  others 

Noel 
tind  others. 


motley,  arising  from  the  sale  of  the  real  estates 
of  the  said   testator,  unto  the  Plaintifis  Thomas 
Noel  and  Catherine  his  mfe^  and  Vincent  HUtan 
Biscoe  and  Anna  Catherina  his  wife;  or  that  an 
account  might  be  taken  of  the  personal  estate 
and  effects  of  the  said  testator  come  to  the  hands 
of  the  Defendants  Morton  Lord  Henlmf  and  Sir 
James  Btmnd  Surges,  or  either  of  thetn,  w  to 
the  hands  of  any  person  or  persons  by  their  or 
either  of  their  order,  or  for  their  or  either  of  their 
use,  or  which  might  have  been  possessed  by 
them,  or  one  of  them,  but  for  their  or  one  of 
their  wilful  default,  and  that  the  same  might  be 
applied  in  a  due  course  of  administration. 


Sii|Q(68t!on  by 
the  appeUanU 
that  the  re- 
spondents ne- 
Ter  by  the  bill, 
or  any  of  the 
answers,  rais- 
ed or  insisted 
upon  the 
points  they 
now  insist 
upon. 


•  The  «ppellants,>  in  this  part  of  their  case, 
^suggested  that  the  respondent  Thomas  Noelssd 
Catherine  his  wife,  and  Vincent  Hilton  Biscoe  and 
Anna  Catharina  his  wife,  did  not,  by  their  bill, 
allege  or  pretend  (nor  did  any  of  the  answers  rein 
witf  such  point)  that  the  mortgage  debt  of  30,000/. 
and  interest  to  Lady  Robert  Manners  ought  to  he 
paid  out  of  the  personal  &ft^t€ ;  but,  on  the  con- 
trary, the  bill  proceeded  upon  the  footing  that 
that  debt  was  by  the  will  made  payabk  eaoclusitdy 
out  of  the  monies  io  arise  from  the  side  of  the 
estates  ^y  the  biH  directed  to  be  sold,  in  the  same 
maimer  'M  the  mortgage  debt  of  2,000/.  and  in- 
tenest  to  Richard  Haworth,  and  the  3,000/.  by 
(be  will  dinected  to  be  paid  to  the  ret^pondent 
Thomas  Noel^  and  not  out  of  the  testator's  per* 
sonal  estate*  The  only  questions  raised  by  the 
biU  were  those  relating  to  the  legacy  doty,  and 


TRINITY   TBRM,  4  GEO.  IV.  ^33 

to  the  point  who  were  ^ntitl^d  to  the  rents  and       1823. 
profits  of  the  estates  ffom  the  death  of  the  testa-    ^^^^^ 
tor  uBtil  they  were  spld,  aad  o^ieip 

.V' 
NOBL 

The  origioal   Defendant   Catherine   Bridget   wdothcn. 
Biseoe  (now  the  respondent  Catherine  Bridget  b5^^*^*^ 
Strong),  having  afterwards  intermarried  with  the  mMiS^of"^ 
respondent  Clement  Strang,  a  supplemental  hill  ^^^I^^bT^ 
was  in  consequence  thereof  filed  by  the  Plaintiffs  S^^^S^JS^**" 
against  them ;  and  also  against  the  respondents  "^^ 
Thomas  Linwood  Strong,  Thomas  William  Bloms^ 
field,  and  Robert  Hartif  Inglis^  who,  under  a 
settlement  made  on  that  marriage^  were  trustees 
of  (amoBgst  other  property)  2)000/.,  which,  under 
the  power  of   appointment   contained    in  the 
abo?e  will  of  Lord  Wentworth^  the  respondent 
Anna  Catliuritla  Biseoe  had  appointed  out  of  ^ 
moiety  of  the  residue  of  the  monies  to  arise  from 
the  sale  of  the  estates  devised  as  aforesaid  to 
Lord  Henley  and  Sir  James  Bland  Burges,  in 
trust  to  sell  as  aforesaid,  after  payment  of  the- 
seveKd  sums  thereout  directed  by  the  will  to  b^ 


The  cause  came  on  to  be  heard  on  the  29th  of  Decree  of  the 
April,  J817,  before  the  Lord  Chief  Baron  of  the  isir.onth^ 
Court  of  Exchequer,  who  thereupon  made  his 
decree  of  that  date,  whereby  his  Lordship  de- 
clared the  will  of  the  testator.  Lord  Wentworth^ 
well  proved,  and  referred  it  to  the  Deputy  Re- 
membrancer of  the  Court  to  inquire  of  what  real 
estates  the  testator  died  seized,  to  which  he  wasi 
eutitled  in  fee  simple,  in  possession,  remainder, 
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18J!S»      or  expectancy,  or  which  he  had  any  power  to 
^^jj^^    dispose  of  under  the  marriage-settlement  oririU, 
and  others   Of  as  the  heir  at  law  of  his  late  great  uncle 
Noel      Thomas  Raamey,  Esquire,  deceased  :  And  it  was 
and  otb^,  further  ordered  and  decreed,  that  the  Deputy 
Remembrancer  should  proceed  to  a  sale  of  all  the 
real  estates  of  the  said  testator,  devised  to  the 
Defendants  Lord  Henley  and  Sir  James  Blemd 
Surges  J  upon  trust  to  sell,  with  the  usual  direc- 
tions ;  and  that  the  purchasers  should  pay  their 
purchase-monies  into  Court,  to  an  account  to  be 
entitled  *<The  Produce  of  the  Trust  Estates  of 
the  Right  Honourable  Thomas  Viscount  Went- 
worth  J  deceased:"  and  it  was  referred  to  the 
Deputy  Remembrancer  to  take  an  account  of  the 
rents  and  profits  of  the  said  last-mentioned  es- 
tates received  by  the  Defendants   Lord  Henleij 
and  Sir  James  Bland  Surges^  and  of  their  appli- 
cation thereof;  and  the  Deputy  Remembrancer 
was  to  inquire  what  was  due  for  principal  and 
interest  on  the  two  sums  of  2,000/.  and  20,000/., 
directed  by  the  testator's  will  to  be  paid  out  of 
the  purchase- money  arising  from  the  sale  of  the 
said  testator's  said  real  estates,  distinguishing 
how  much  of  such  interest  had  accrued  since  the 
death  of  the  testator;  and  he  was  also  to  com- 
pute interest,  at  5/.  percefit.  per  annum^  upon  the 
.    3,000/.  directed  by  the  testator  to  be  paid  to  the 
Plaintiff  Thomas  Noel,  from  the  death  of  the  tes- 
tator ;  and   he  was  also  to  inquire  whether  the 
testators   wife,    Mary  Viscountess  Wefitworthy 
survived  the  testator ;  and  was  to  take  an  account 
pf  the  personal  estate  of  the  testator  come  to  the 
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iiands  of  the  Defendanta  Lord  Henley  and  Sir      1828. 
James  Bland  Surges^  and  of  their  application      xo^ 
thereof:  and  also  an  account  of  the  debts  of  the   and  othwji 
testator,  besides  those  thereinbefore  mentioned;      >;oki. 
and  of  his  funeral  expences,  and  of  the  legacies  and  others, 
bequeathed  by  his  said  will  (except  the  aforesaid 
sum  of  3^000/.) ;  and  was  to  ascertain  whether 
the  personal  estate  and  effects  of  the  said  .testator 
were  sufficient  to  pay  and  satisfy  all  such  debts 
and  legacies  (excepting  the  debts  and  sum  of 
3,000/.  thereinbefore  particularly   mentioned); 
aod  certain  inquiries  were  directed  as  t,Q  what 
children  the  Plaiutifli^  Thomas  Noel  hyad  Uad  by 
the  Plaintiff  Catbfirive  his  wife ;  and  what  chik 
dren  the  Plaintiff  Anna  Catfieritka  Biscoe  had 
had  by  the  Plaintiff  Fi>2cm£  Hilton  Biscoe;  and 
whether  the  Plaintiffs  Thomas  Noel  and  Anna 
Catkerina  Biscoe  had  made  any,  and  what  ap- 
pointment of  the  said  trust  funds,  in  favour  of 
any  of  their  children ;  and  his  Lordship  reserved 
the  question  as  to  who  were  entitled  to  the  in- 
termediate rents  and  profits  of  the  said  real 
estates  of  the  testator  accruing  due  between  the 
time  of  his  death  and  the  time  of  the  sale  of  the 
said  real  estates,  and  all  other  directions  izi  the 
cause,  until  the  Deputy  Remembrancer  should 
have  made  his  report:  and  it  was  further  or-i 
dered,  that  the  Deputy  Remembrancer  should 
tax  the  costs  of  all  parties  up  to  that  time,  as 
between  solicitor  and  client;  BX\d  tliat  such  cQsts^  CMtoupto 
when  taxed,  should  be  paid  by  the  Deputy  Re-  rcpTto^b** 
membrancer  out  of  the  monies  that  sfiould  arise  p^^loflll 
from  the  sale  of  the  said  estate ;  and  if  any  special  **'*'^'  "^^^^ 
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1823.  matter  should  arise  in  taking  the  said  account^ 
^""JJ^^  and  making  the  said  inquiries,  the  Deputy  Re- 
and  others   membrancer  was  to  be  at  liberty  to  state  the 

Noel       »^^- 
and  others. 

The  appellants  here  observed  that  the  abo?e 
decree,  so  for  as  relates  to  the  mortgage  debt  of 
20,000/.  and  interest  to  I^dy  Robert  Manners, 
proceeds  throughout  upon  the  footing  that  the 
whole  of  that  debt,  as  well  as  the  mortgage  debt 
of  2,000/.  and  interest  to  Richard  Hawwth,  and 
the  3,000/.  by  the  will  directed  to  be  paid  to  the 
respondent  Thonuis  Noel,  ought  to  be  paid  out 
of  the  monies  arising  from  the  sale  of  the  estates 
directed  by  the  will  to  be  sold,  and  not  out  of 
the  testator's  personal  estate, 


•nit. 


Another  sop-       The  original  Defendant  Mary  Biscoe  (now  the 

idemental  bill  . 

booote-        respondent   Mary   Tritton),   having  afterwards 
marriage  of     mtermamed  with  the  respondent  Thonuis  Tnt^ 

another  of  the    .  ,  .    i     r-ii 

respondents,  a  ton,  a  Supplemental  bill  was,  m  consequence 
the  ori^ai  thereof,  filed  by  the  Plaintiffs  against  them,  and 
^  against  the  respondents  John  Tritton,  Robert 
Barclay,  Robert  Harry  Inglis,  and  Clement 
Strong;  who,  under  a  settlement  made  on  that 
marriage,  were  trustees  of  (amongst  other  pro- 
perty) 2,000/.,  which,  under  the  power  of  ap-^ 
pointment  contained  in  the  above  vnll  of  Lord 
Wetitworth,\ihe  respondent  Anna  Cathmna  Bis^ 
poe  had  appointed  out  of  a  moiety  of  the  residue 
of  the  monies  to  arise  from  the  sale  of  the  estates 
devised  as  aforesaid  to  Lord  Henley  and  Sir  James 
Bland  BurgeSf  in  trust  to  sell  as  aforesaid,  after 
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imyment  of  the  sevefrsd  sumb  thereout  directed      icea 
by  the  will  to  be  paid.    And  by  a  decree  made    ^^'^J^^*'^ 
on  the  hearing  of  the  last  supplemental  cause,    and  others 
hearing  date  the  26th  of  November^  1818,  it  waa      -jj^^ 
ordered  that  the  above  decree  of  the  29th  of  andotbeni* 
Aprily  1817,    should  foe  carried  into  execution 
against  the   rei^pondents  TTumma  Trittan   and 
Maty  his  wife,  and  the  other  Defendants  in  the 
said  last-mentioned  supplemental  suit ;  and  that 
the  Plaintiffs  should  have  the  same  relief  as  they 
were  aititled  to  have  had  against  the  original 
Defendant  Martf  Biscoe, 

In  pursuance  of  the  above  decree  of  the  29th  ScSSS^Vi 
oiAprily  1817,  the  Deputy  Remembrancer  took  "P°^||f^^ 
the  accounts  and  made  the  inquiries  thereby  di*  ^^^^ 
reoted,  and  made  his  report,  dated  the  18th  of 
December y    1818.    The  report  throughout  pro^ 
ceeds  (as  did  the  pleadings  and  the  decree)  upon 
the  footing  that  the  mortgage  debt  of  20,000/. 
and  interest  to  Lady  Robert  Manners^  was  to  be 
paid  out  of  the  monies  arising  from  the  sale  of 
the  estates  directed  by  the  will  to  be  sold,  and 
not  out  of  the  testator's  personal  estate ;  and, 
consequently,  whatever  payments  were  made  by 
the  trustees  on  account  of  that  debt,  after  the 
testator's  death,  the  Deputy  Remeknbrancer  ia 
that  report  gave  them  credit  for,  as  payments 
out  of  the  proceeds  of  the  estates  devised  for 
sale,  and  not  out  of  the  personal  estate,  in  the 
same  manner  as  he  did  with  respect  to  the  mort- 
gage debt  to  Richard  Hawerth,  and  the  3,000/. 
by  the  will  directed  to  be  paid  to  the  respon* 
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1823.      dsnt.Thofnas  Noelf   thereby,   to  the  extent  of 

^^jJ^J^    those  payments,  giving  the  benefit  to  the  teste- 

and  others   tor's  next  of  kin,  who  take  the  residuary  per* 

Noel      sonal  estate, 
and  others* 

Deereeof  the       The  cause  Came  on  to  be  heard  for  furtlier  di- 
1819,  on  Air-    rectionsupon  the  above  report,  on  the  12th  day 
^^t^^      of  January^  1819,  before  the  Lord  Chief  Baron 
H^j^^        of  the  said  Court,  and  afterwards,  by  adjourn- 
ment, on  several  other  days,  until  the  10th  day 
of  May,  1819,  when  the  Lord  Chief  Barron  made 
his   decree   or  order  of  that    date;    whereby 
(amongst  other  things)  his  Lordship  did  declare 
that  the  principal  sum  of  20,000/.,  the  mortgage 
debt  directed  by  the  testator's  will  to  be  paid  to 
Lady  Manners^  and  all  interest  thereon  accrued 
idue  previously  or  subsequently  to  the  death  of 
the  said  testator,  should  be  paid  out  of  the  tes- 
tator's   personal     estate    not    specifically    be- 
queathed ;  and  if  the  same  should  prove  insuf- 
ficient for  that  purpose,  then  that  the  deficiency  \ 
should  be  made  good  out  of  the  principal  monies  | 
produced  by  sale  of  the  testator's  devised  estates: 
and  did  further  declare,  that  the  sum  of  5,000/.  | 
given  by  the  vnll  of  the  said  testator  unto  bis  j 
(the  said  testator's)  latei  wife,  Lady  Wenttoorth, 
in  part  satisfaction  of  the  sum  of  10,000/.  secured 
to  her  by  the  settlement  made  previous  to  tbe 
said  testator's  marriage  with  her,  out  of  certain 
trust  funds  therein  mentioned,  in  case  of  her 
surviving  the  testator,  and  failure  of  issue  of  tbe 
body  of  the  said  testator  by  her,  was  not  a  re- 
sulting trust  for  the  heirs  at  law  of  the  testator ; 
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and  that  the  same  sum  ought  not  to  be  raised      1823. 
and  paid  to  them,  but  that  the  s^me  ought  to    ^"^^^ 
sink  for  the  benefit  of  the  several  persons  entitled   and  others 
to  the  said  devised  estates  of  the  said  testator      j^J^^ 
under  his  said  will :  and  his  Lordship  did  order  and  othen. 
and  direct  the  Deputy  Remembrancer  to  revievr, 
vary,  and  alter  his  aforesaid  report,  and    the 
schedules  thereto,  upon  the  footing  of,  and  hav* 
ing  r^rd  to  the  aforesaid  declaration  respect- 
ing the  said  mortgage  debt  to  Lady  Robert  Man- 
ners: and  did  direct  the  said  mortgage  debt  to 
be  paid  out  of  the  testator's  personal  estate ;  and 
the  decree   contains  other  directions  upon  the 
footing  of  such  declaration 

The  appellants  now  submitted,  in  their  case,  Appeiuntt* 
that,  on  the  hearing  of  the  cause  for  further  di-  their  cue. 
rections  upon  the  Deputy  Remembrancer  s  afore- 
said report,  itvras  argued  on  the  supposition  that 
the  fact  was  that  the  mortgage  debt  of  2,000/.  to 
Richard  Haworth  was  not  the  testator's  own 
debt,  and  that  the  mortgage  debt  of  20,000/.  to 
Lady  Robert  Manners  was  the  testator's  own 
debt;  whereas,  in  fact,  (the  appellants  urged,) 
though  the  2,000/.  was  not  the  testator'^  own 
debt,  yet  the  debt  of  20,000/.  arose  under  the 
following  circumstances. 

By  the  marriage-settlement  of  Edward  Lord  Nature  of  t^ 
Wentworth,  the  father  of  the  <e5te<or  Thomas  Lord  of  «o,oooi.^ 
Wentworth,  bearing  date  the  18/A  and^9th  days  of  matter  tfdbn 
July,  1 744,  a  term  of  500  years  in  the  said  devised 
estates  in  the  counties  of  Leicester  and  Warwick 
was  created^  and  vested  in  trustees  upon  trust  for 
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18281  raising  thereout  the  sum  o/Q^OQOL/or  theparlions 

^"jj^^  qfthe  younger  children  of  the  marriage.    There 

and  others  were  three  younger  children  of  the  mudriage^  viz. 

NoBL  ^u<l^tb,  Elizabeth,  and  Sophia. 

luid  othem* 

The  said  Edward  Lord  Went  worth,    by  his 

foillf  dated  19th  January,  1744,  gave  to  every  of 
his  said  three  daughters,  Judith,  Elizabeth,  and 
Sophia,  the  sum  of  5,000/.  over  and  above  the 
provisions  made  for  them  by  his  marriage  settle- 
ment. He  also  gave  some  other  legacies,  and 
charged  his  pei^sonal  estate,  and  in  aid  thereof  his 
real  estates,  with  the  payment  of  the  said  legacies. 
He  gave  all  his  real  and  personal  estates,  so 
charged,  to  his  son,  the  said  testator  Thomas 
Lord  Wentworth^  absdlutely,  and  appointed  him 
sole  executor. 

The  said  Edward  Lord  Wentworth  died  in  or 
about  the  year  1775 ;  whereupon  the  testator  Tho- 
mas Lord  Wentworth  succeeded  to  the  said  estates 
in  the  counties  of  Leicester  a/irf  Warwick,  subject 
absolutely  to  the  said  6,000/.,  and,  in  aid  of  his  fa- 
therms  personal  estate,  subject  also  to  the  said  three 
legacies,  or  sums  of  5,000/.  each,  and  the  other 
legacies  given  by  his  said  father  s  will.  The  per- 
sonal estate  o/*  Edward  Lord  Wentworth  was  in- 
sufficient for  the  payment  of  his  debts. 

By  indentures  of  lease  and  release,  bearing 
date  the  9th  and  10th  days  oi October,  1776,  and 
made  between  the  testator  Thomas  Lord  Went- 
worth of  the  one  part,  and  Joseph  Boultbee  of 
the  other  part,  Thomas  Lord   Wentworth  con- 
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?eyed  to  Mr.  Baulthee  the  Leicestershire,  and       1628. 
Warwickshire  estates  in  mortgage  for  15,000/. ;    ^TCT^ 
and  by  an  indenture  of  assignment,  bearing  date   and  others 
the  29th  day  of  September y  1777,  the  surviying       ^^  *^j^ 
trustee  of  the  said  term  of  500  years  assigned  and  others, 
that  term  to  a  trustee  for  Mr.  Btmltbee  the  Lei-  ^ 
testershire  and  Warmekshire  estates  in  mortgage^ 
for  IS.OOOf. ;  and  by  an  indenture  of  assignment, 
bearing  date  the  29th  day  ofSeptember^  1777,  the 
sarviving  trustee  of  the  said  term  of  500  years 
assigned  tiiat  term  to  a  trustee  for  Mr.  Baulthee^ 
for  better  securing  the  said  15,000/. 

By  another  indenture  of  mortgage,  bearing 
date  the  10th  day  of  October ^  1777>  the  said 
Thomas  Lord  IVentworth  mortgaged  the  same 
estates  to  Mr.  Boultbee  for  the  further  aum  of 
6,000/. 

Those  two  mortgages  for  15,000/.  and  5,000/. 
the  appellants  asserted  were  created  by  the  said 
Thomas  Lord  Wentworth^  and  those  sums  were 
borrowed  to  enable  him  to  discharge  and  pay  off  -  ' 
the  said  S^OOOA,  the  said  three  legacies  of  5,000/. 
each,  and  the  other  legacies  charged  on  the  said 
estates,  and  the  money  was  applied  in  paying  off 
the  same  in  the  years  1775  and  1777 :  and  the  said 
Judith  Noelf  Elizabeth  Noely  and  Sophia  Noel, 
accordingly,  in  those  years  executed  and  gave 
to  their  said  brother,  the  said  Thomas  Lord 
Wentworthf  releases  and  discharges  for  their  re- 
i^pective  proportions  of  the  said  sum  of  8,000/. 
and  for  their  said  legacies  of  5,000/.  each. 
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1828.  By  indentures  of  lease  and  release^  bearini; 

^-^JV^    date  the  10th  and  11th  days  of  Sept.  1792,  the 

aod  othera    said  mortgage    debts  or  sums   of  15,000i.  and 

NoHL      ^fiOOL  were  transferred  by  the  heir  at  law,  devi- 

and  others,  see,  and  executor  of  the  said  Joseph  BauUbee  to 

the  said  Lady  Robert  Manners,  and  form  the  said 

principal  sum  of  20,000/.  in  the  will  of  the  said 

testator  Thomas  Lord  Wentworth  stated  to  be 

due  and  owing  to  her  on  mortgage. 


Respondent/ 
'statement 


The  iiioTtgage 
debt  of 
fO,0002.,  sdid 
to  be  the  testa- 
tor's own  per- 
sonal deb^ 
having  been 
created  by 
him  by  mort- 
nge  of  the 
Letcestir  and 
Warwick 
estates. 


with  a  cove- 
nant for  pay- 
ment, 


The  respondents,  by  their  case,  on  the  other 
hand — having  first  submitted,  as  precluding  the 
appellants  from  raising  the  second  question  on 
this  appeal,  that  the  heirs  at  law  of  the  testator 
did  not,  in  their  answer,  allege  that  the  sum  of 
6,000/.  was  to  be  considered  as  a  resulting  trust  to 
them — contended,    that  the  mortgage  debt  of 
20,000/.  to  Lady  Robert  Manners  was  clearly  the 
testator's  own  debt,  and  was  created  by  him  in 
the  manner  following :  By  indentures  of  lease 
and  release,  bearing  date  the  9th  and  10th  of 
October y  1776,  between  the  said  testator  of  the 
one  part,  and  Joseph  Boultbee  of  the  other  part, 
it  was  witnessed,  that  the  said  testator,  in  consi- 
deration of  15,000/.  paid  to  him  by  the  said  Jos^h 
Boultbee,  did  convey  unto  him  the  said  Joseph 
Boultbee  the  said  testator's  said  estates  in  the 
said  counties  of  Warwick  and  Leicester,  which 
were  devised  by  his  said  will  in  strict  settlemait, 
subject  to  redemption  on  payment  by  the  said 
testator,  his  heirs,  executors,  &c.  unto  the  said 
Joseph  Boultbee,  of  the  said  sum  of  15,000/.  with 
interest ;  and  the  said  testator,  by  the  said  mort- 
gage  deed,    covenanted  with   the  said   Joseph 
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Boulfbee  for  the  payment  of  the  said  15,000/.  and       1823. 
interest :  And  by  indenture  of  mortgage,  bear-    ^^"^^^ 
idg  date'the  10th  day  of  October,  1777,  between   and  others 
the  said  testator  of  the  one  part,  and  the  said      Xqbl 
Josq»h  Bmdtbee  of  the  other  part,  reciting  the  ^^  others, 
said  last  hereinbefore  mentioned  indentures  of 
lease  and  release,  and  that  the  said  testator  had 
paid  off  all  the  interest  of  the  said  mortgage,  but 
that  the  principal  then  remained  due ;  and  re- 
citing that  the  said  testator  having  occasion  for. 
the  further  sum  of  5,000/.,  the  8aid  Jos^kSoultbee. 
had  agreed  to  advance  him  the  same ;  it  was 
witnessed,  that  in  consideration  of  6,000/.  to  the^ 
said  testator  paid  by  the  said  Joseph  Soultbee^  he 
the  said  testator  covenanted  with  the  said  Jb^^A 
Boultbee  for  the  repayment  thereof  with  interest; 
and  that  the  said  indentures  of  lease  and  release, 
(md  all  and  every  the  premises  therein  or  there* 
by  granted,  should  stand  and  be  a  security  to  the 
said  Joseph  Boulthee^  as  well  for  the  said  15,000/. 
and  interest,  as  also  for  the  said  further  sum  of 
5,000/.,  making  in  the  whole  the  sum  of  20,000/. 
with  interest  at  5  per  cent. :  And  by  indentures 
of  lease  and  release,  bearing  date  the  10th  and 
11th  of  September^  1782,  between  «7b«^il  Boultbee 
the  heir,   devisee,    and    executor  of  the   said 
JosqA  Boultbee,  of  the  first  part,  the  testator  of 
the  second  part,  and  Lady  Robert  Manners  of  the 
third  part,  reciting  the  before-mentioned  inden- 
tures of  mortgage,  and  that  the  said  sums  of 
15,000/.  and  5,000/.  had  not  been  paid,  and  that 
the  said  Lady  Robert  Manners  had,  at  the  request 
of  the  testatOT,  agrqed  to  lend  him  the  sum  of 
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80,000/.  to  enable  him  to  pay  off  the  said  two 
sums  of  15,0001.  and  6,0001. ;  it  was  witnessed, 

imd  others  that  in  consideration  of  thq  two  la9t-mentioQed 
Noel      ^^^^  ^^  Joseph  Boulthee  the  party  paid  by  Lady 

tLnd  others.  Robert  Manners  by  the  direction  of  the  testator, 
the  said  Joseph  Beultbee^  the  party  by  the  direc- 
tion of  the  testator  released ;  and  the  said  testator 
ratified  and  confirmed  all  the  said  mortgaged 
premises  to  the  said  Lady  Robert  Mamiers,  and 
subject  to  redemption  on  payment  by  the  testa- 
tor to  her  of  the  sum  of  80|000/.  with  interest  at 
the  rate  of  5  per  cent. :  and  the  said  How  stating 
mortgage  deed  contained  covenants  by  the  said 
testator  for  the  payment  of  the  mortgage  money 
anid  interest,  and  other  usual  mortgage  co?e« 
Hants. 

£^^t?|!pii-  '^^  respondcints  Thomas  Noel  and  Catherm 
^^""m  his  wife,  and  FtJicCT<flt7#<w  JStJcoeand^wwCa- 
imimmate-  therina  his  wife,  and  their  respective  children, 
submitted  that  they  were  advised  that  the  mode 
in  which  the  several  sums  of  15,000/.  and  5,00(M. 
(which  were  borrowed  by  the  said  testator  as 
above  mentioned)  were  afterwards  applied  by 
him  18  perfectly  immaterial  ^  and  that  ihe  appli- 
cation of  sums,  though  in  payment  of  debts  not 
originally  created  by  himself,  will  not  in  any 
manner  prevent  the  said  mortgage  debt  of 
20,000r.  from  being  considered  as  a  debt  created 
by  him  the  said  testator. 

or  if  not,  that       But  eveu  if  the  mode  in  which  this  morteage 

therewitno 

proof  that  it  had  been  applied  to  pay  a  debt  cnatod-by  anolhor  penM. 
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debt  was  afterwards  applied  were  material,  there      l83d. 
was  no  proof  that  it  was  applied  in  payment  of  a    ^"^^^ 
debt  created  by  another.  and  othess 

That  it  was  not  alleged  or  contended  by  the  aadotbem, 
appellants,  the  next  of  kin  of  the  said  testator  ^"^^^^ 
Thomas  Lord  Wmtwortk,  in  the  Court  below,  tobehudcbtj 
tiiat  the  debt  of  20,000/.  was  not  to  be  consi- 
dered a  debt  of  the  said  testator,  but,  on  the 
contrary,  they  appeared  to  admit  that  it  was 
his  debt 


They  further  alleged  in  their  case,  that  the  and  that  the 

«    ,  ,      three  legsciet 

ratber  of  the  testator,  by  his  will,  cave  to   his  tothe  three 

^  ^  daughters  of 

three  daughters,  Judith,  Elizabeth^  and  Sapkia^  Etkmrdhord 
thesom  of  5,000/.,  over  and  above  the  provisions  byhiswuihad 
made  for  them  by  his  marriage-settlement ;  and  mmd  debt 
that  he  charged  his  personal  estate,  and  in  aid  tiitoir;aBdtiwt 
thereof  his  real  estate,  with  the  payment  of  the  tioD^'^hhT' 
said  legacies;  that  he  gave  all  his  real  and  per-  ney  topay"^ 
sonal  estate,  so  charged,  to  his  son  the  said  tes-^  MtbfJ^n^of 
tator;  Thomas  Wentworth,  whom  he  appointed  USHS^^^ 
his  executor ;   that,  upon  the  death  of  the. said  *""' 
Edward  Lord    Wentwcrth^    the    said    testator 
Thomas  Lord  Wentworth  proved  the  said  will  of 
his  said  father,  and  possessed  himself  of  all  his 
personal   estate  and  effects,   which  were  more 
than  sufficient  for  the  payment  of  the  debts  and 
fimeral    expences    of  the  said  Edward  Lord 
Wesstworth ;  that  the  said  testator  Thomas  Lord 
Wentwarth  paid  to  his  three  sisters  their  said 
I^cies  of  5,000/.  a-piece,  for  which  receipts 
were  given  to  him  the  said  testator  Thomas  Lord 

VOL.  XII.  s 


.246  CASE8  IN  THfi   BiCCHBQtJBRi 

.1688.       fFeni worth;  and  that  in  each  of  such  receipts  it 
j^o^    was  ex pressly  stated  that  he  the  said  Thomashoird 
jBLJkd  oUiers    Wentwarth  had  possessed  himself  of  the  personal 
NoBL      estate  and  effects  of  his  said  father  :^—  that,  under 
•ad  othen.  these  circumstances^  Che  respondents  were  ad« 
vised  that  the  said  three  legacies  became  a  per- 
sonal debt  from  him  the   said    Thomas  Lord 
Wentworth  to  the  said  legatees  ;  and  that  theie^ 
fore,  even  supposing  (but  of  vi^hich  there  is  no 
evidence)   that  any  part  of  the  said ,  sum    of 
20,000/.  was  applied  in  payment  of  the  said  three 
legacies,  such  application  was  made  in  satisfac- 
tion of  a  personal  demand  against  him. 

Sobniiaaion         That  although   the  questions  decided  in  the 

that  the  abofe     «  • 

iniefltiiMis,       above-recited  decree  or  order  were  not  expressly 
nifled  b^the   raised  in  the  pleadings,  yet  the  same  are  clearly 
^r€  proper    within  the  scope  of  the  prayer  of  the  bill ;  and, 
tAined  ai2^*     haviug  been  raised  when  the  cause  came  on  to  be 
^    *        heard  upon  further  directions  upon  the  Master^s 
report,  they  were  therefore  proper  to  be  enter- 
tained and  decided  by  the  Court  carrying  into 
execution  the  trusts  of  the  .said  testator's  willf 
and  in  administering  his  real  and  personal  es- 
tates, and  more  especially  as  the  interests  of 
infents  were  affected  thereby. 

tte  dewL^       The  appellants,  in  their  case,  stated  that  they 
is  which  the     ^ere  advised  that  the  above  decree  or  order  of 

appellants 

conceive        the  10th  day  of  Magi,  1819,  is  in  many,  respects 

tiiemaelves  ac-  .  i 

grieved  by.  erroncous ;  but  inasmuch  as  in  correcting  such 
errors  it  may  he  material  and  necessary  that  the 
whole  or  the  greatest  part  of  it  should  be  altered. 
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the  appellants  have  therefore  appealed  to  this      1833. 

House  from  the  whole  of  such  decree  or  order : —    ^^^T^^^^ 

Noel 

that  it  was  in  consequence  of  the  declarations   and  others 

therein  contained  respecting  the  mortgage  debt       j^j^^^^ 

of  iOyOOOL  and  interest  to  Lady  Robert  Man-  and  others. 

fiers,  and  the  5,000/.  by  the  will  directed  to  be 

paid  to  the  testator's  late  wife  as  aforesaid,  and 

of  the  directions  which  are  in  the  said  decree  or  '  ^ 

order  also  contained  upon  the  footing  of  those 

declarations,  that  the  appellants  conceive  them- 

sehes  aggrieved :  and  have,  therefore,  appealed  ^^^J^Sofde^* 

as  aforesaid  from  the  aforesaid  decree  or  order,  ««•• 

for  the  following  amongst  other 


Reasons: 

1st  With  respect  to  the  mortgage  debt  of 
20,o6or.  and  interest  to  Lady  Robert 
MannerSy  the  same  is,  according  to 
the  true  construction  of  the  will, 
made  payable  out  of  the  monies  to 
arise  from  the  sale  of  the  real  estates 
devised  in  trust  to  sell  as  aforesaid, 
in  exoneration  of  the  testator'ib  per- 
sonal estate. 

adly.  With  respect  to  the  5,000/.  by  the  will 
directed  to  be  paid  to  the  testator's 
wife,  Lfittiy  Wentworth,  *here  is  a  re- 
sulting trust  thereof  for  the  appel- 
lants Lady  Noel  and  Nathaniel  Cur- 
zon,  as  the  testator's  co-heirs,  in 
consequence  of  the  testator's  said 
s  2 
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1823.  wife  having  died  in    the  testators 

^N^  life-time. 

and  othen 
NoBL  Lastly,  Nothing  more  is  given  to  the  pet*- 

and  othen.  sons  entitled  to  the  residue  of  the 

monies  to  arise  from  the  sale  of  the 
said  real  estates  than  so  much  as 
shall  remain  of  those  monies  after 
making  the  several  payments  there- 
out directed  to  be  made;  and, 
amongst  such  payments,  the  mort- 
gage debt  to  Lady  Manners j  and  the 
5,000/.  to  the  testator  s  wife. 


RespodentB'  The  respondentia,  on  the  other  hand,  submit^ 
the  decri^e''^  ted,  that  the  said  decree  or  order  respecting  the 
Ded.         said  20,000/.  and  5,000/.  is  right,  and   that  the 

same  ought  to  be  affirmed  by  the  House,  for 

the  following,  among  other 


Reasons  : 

1st.  With  respect  to  the  mortgage  debt  of 
20,000/-  and  ijiterest  io  Lady  Robert 
Planners,  that,  according  to  the  true 
construction  of  the  said  .will,  the 
monies  to  arise  from  the  sale  of  the 
said  real  estates  devised  in  trust  to 
sell,  were  not  intended  by  the  said 
testator  to  be  applied  in  the  payment 
of  such  mortgage  debt  in  exoneration 
of  the  personal  estate  of  the  said 


TRINITY  TERM,   4  GEO.  IV.  Ifcift* 

testator;  but  that,  if  such  exonera-       1^33. 
tion  was  in  auy  case  intended  by  the    ^""JJ^^^ 
said  testator,  it  was  intended  by  him'  andoti-ers 
only  in  favour  or  for  the  benefit  of  the      Nobl 
said  testator's  wife,  Lady  JVentwoi4h^  ^^  oUiert, 
deceased,  as  the  testator's  residuary 
legatee,  and  not  generally  in  exone- 
ration of  his  personal  estate  ;  and  aa 
the  testator*is  wife  died  in  his  life- 
time, and  therefore  could  not  take 
the  benefit  so  intended  to  her,  such 
benefit  shall  not  be  intended  to  the 
appellants,    the  next  of  kin  of  the 
testator,  who  were  not  in  the  testa- 
tor's  contemplation  as  the  objects  of 
his  bounty. 

2dly.  With  respect  to  the  5,000/.  by  the  said 
will  directed  to  be  paid  to  the  said 
testator's  wife,  Lady  Wentworthj  the 
purpose  for  which  it  was  to  be  paid 
is  expressly^declared  in  the  said  will 
to  be  in  part  payment  of  a  contingent 
debt ;  but  as  that  debt  never  has  (and 
now  never  can)  become  due,  the  sum 
to  be  paid  in  part  satisfaction  of  it 
ought  not  to  be  raised  at  all. 


The  principal  questions  now  to  be  considered  Mimdaif, 

were  agreed   to  be,  first,  whether  the  20,000/.  «thjprii/ 

^  <  and 

charged  by  mortgage  on  the  Wentworth  estates  2«d  Jiia#. 
were  to  be  paid  first  out  of  the  testator's  per- 
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18SS.  sonalty;  and,  secondly,  whether  the  5,0001. 
^'■JT^^  were  to  be  raised  at  all ;  and  if  raised,  for  whose 
and  others   use  it  should  be  paid. 

NOBL 

and  others.  The  Attamejf  General  and  Shadwellj  who  ^- 
gued  the  case  for  the  appellants,  the  next  of  kin 
and  heirs  at  law,  now  contended,  having  ad* 
Terted  very  particularly  to  the  facts  of  the  case, 
as  furnished  by  the  various  reports  made  from 
time  to  time  in  the  course  of  the  cause  in  the 
Courts  of  Exchequer, 

■ 

First,  on  the  part  of  the  next  of  kin,  that  the 
personal  estate  of  the  testator  was  absolutely 
exonerated,  under  the  circumstances  of  this 
case,  both  from  the  charges  upon  the  real  es*' 
tates,  whether  created  by  the  settlement  or  the 
will ;  and  that  the  two  mortgages,  and  the  spe- 
cifiq  legacies,  and  the  testator  s  debts,  were  all 
cast  exclusively  upon  the  produce  of  the  sale  of 
the  estates  devised  to  be  sold,  namely,  the  RoW" 
ney  estate,  which  was  by  the  will  expressly  made 
liable  to  their  discharge ; — a  testamentary  dispo^ 
sition  of  the  testator's  property  which,  according 
to  the  doctrine  of  all  the  cases,  was  agreeable  U^ 
the  law,  and  was  Avhat  a  Court  of  Equity  woul4 
support. 

With  respect  to  the  mortgage  debt  of  20,000/, 
in  particular,  they  urged,  that  the  decree  of  the 
Chief  Baron  was  wrong, — and  that  both  in  the 
lU3sumption  of  fa^t  on  wjhich  it  had  been  founded, 
and  on  the  point  of  law,  and  the  principles  of 
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fiqvity  in  construing   and  giving  effect  to  the      1838. 
opemtion  of  words  in  a  will,  which  had  been  sup-    ^^tv^TT' 
posed  to  sanction  it*  aad  other* 

NOEt 

On  these  points  they  insisted,  first,  that  th^  9jaA  oiher«« 
mortgage  debt  of  20,000/.  on  the  Leicestershire 
OT  We»twoTth  estate  was  not,  as  it  had  beea 
assamed  to  be  by  the  Lord  Chief  Baron  in  hia 
/udgiQ^it,  a  debt  to  be  paid  out  of  the  produce 
of  tl)^  real  estate  devised  to  be  sold  (which* 
would  by  such  conversion  into  money  become^ 
personal  estate,)  only  in  case  tJie  testator's  genc" 
rd proper  personal  estate — {Noel  v.  Lord  Henley^ 
judgment,  p.  260) — should  be  insufficient  to  pay 
it,  and  if  tite  testators  wife  had  survived  htm  ; 
but,  in  all  events,  and  under  any  circumstances 
which  had  occurred,  or  might  occur :  and  that 
the  disposition  of  the  produce  of  the  Rotvney 
estate  so  far  was  intended,  if  not  expressed,  to 
be  a  general  exoneration  of  the  personal  estate 
pro  tanto^  ior  all  purposes  and  in  all  events,  and 
was  not  a  special  personal  exoneration  in  favour 
of  a  particular  person  (his  wife),  in  the  event  of 
the  contingency  of  her  surviving  the  testator — • 
{Ibid.  p.  262). 

They  further  contended,  that  even  if  the 
20,000/.  secured  on  the  Wentworth  estates  by 
the  mortgage  had  been  the  personal  debt  of  Lord 
IVentworthj  still,  in  that  case  (admitting  it  for 
an  instant),  under  the  will,  the  personal  estate 
was  exonerated  from  it  by  the  express  devise  of 
the  JfZotme^  estate  to  pay  it  specifically.    By 
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1828:      that  devise  the  first  resort  for  its  satisfaction  and 
^*Tr^**^    discharge  was  directed  to  be  the  proceeds  of  the 
and  others    unconditional  and  peremptory  sale  of  the  Raw- 
j^**'         ney  estate,  out  of  which  it  was  to  be  paid  in  all 
andotbenr  events.     It  was,  in  effect,  merely  a  shifting  of 
the  mortgage  from  being  an  incumbrance  on  the 
Wentworth  estate  to  the  Rotvney  estate ;  accom- 
panied, however,  with  an  express  further  direc- 
tion that  it  should   be  discharged   out  of  that 
estate,  and  that  it  should  be  sold  to  paiy  it  oif, 
and  with  that  object;  directing  that  the   per- 
isonal  estate  derived  by   the  testator  from  Mr. 
Roumey  should  become  the  personal  estate  of  the 
testator  himself ;  and  for  that  very  purpose  of 
assisting  in  paying  off  the  Wentworth  mortgage 
so  to  be  paid  out  of  the  Rawney  estate,  and  the 
other  specific  sums  expressly  given  out  of  it  by 
th6  will,  and  to  exonerate  hi3  own  personalty. 

By  thus  mingling  and  blending  the  real  and 
personal  estate  which  the  testator  had  derived 
from  the  Rowney  family ;  (having  directed  the 
former  to  be  sold  for  certain  purposes,  to  which, 
it  may  be  admitted,  that  personal  estate  is 
otherwise,  in  the  first  instance,  applicable  in 
Courts  of  Equity,)  he  had  changed  the  nature  of 
the  property,  and  had  converted  so  much  of  real 
into  personal  estate /or  those  purposes. 

It  was  submitted,  that  the  principle  on  which 
constructive  exoneration  of  personal  estate  against 
persons  claiming  under  the  testator  was  founded 
(yvhere  it  was  not  actually  expressed  in  words  in 
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tbe  willto  be  the  testator's  positive  direction,)  was       18SS9. 
a  plain  intention  that  it  should  be  so  exonerated.     'jJobl'^ 
That  was  dedudble  from  all  the  cases,  and  was    «n^  others 
a  canon  in  the  construction  generally  of  wills.       ]f  qbl 
Words  of  absolute  exoneration^  therefore,  were  ■»*  othew. 
clearly  not  indispensably  necessary.    Then  the 
qaestion  would  be,  by  what  means  the  testator's 
intention  might  be  ascertained,   where  he  had 
not  so  expressed  himself.    The  first  and  most 
obvious  mode,  they  urged^  was,  where  another 
competent  fund  had  been  actually  substituted. 
Such  a  substitution,  of  itself,  naturally  raised  a 
necessary  inference  of  intention  on  the  part  of 
the  testator,  that  the  personal  estate  should  be 
exempt.     It  has  been  determined,  in  terms,  that 
it  was  not  required,  to  raise  such  an  inference, 
that*' the  intention  should  be  so  manifested  as 
that  every  person  must  admit  it ;  for  that  it  was 
quite  sufficient  if  it  should  convince  the  Judge 
who  had  to  adjudicate  it  (a).    A  charge  on  real 
estate  in  itself  necessarily  implied  a  discharge  of 
personal  estate.     In  this  case  that  intention  was 
farther  particularly  manifested  by  a  very  anxious 
desire,  expressed  by  the  testator's  directions  in 
the  Will,  for  augmenting  to  the  utmost  his  per- 
sonal estate.    Not  only  had  he  done  so  by  these 
very  charges  on  the  Rawnmf  estate,  but  he  had 
declared,  that  whatever  personalty  he  might  be 
entitled  to  under  the  Raumey  bounty,  or  family 
arrangement,    even   though   already  converted 
into  land,  should  be  deemed  his  personal  estate, 

(a)  Bootle  v.  Bimdell,  1  Meriv.  193.  210. . 
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IQW.      m  order  to  increase  his  ajasets ;  and  that  witboat 

*^1k<J»^    ^'^y  particular  object  or  purpose  expressed,  but 

•9^  o^  «  for  the  general  purposes  of  the  wilL    The  veiy 

-g^^^      mode  of  charging  real  estate,  or  of  giving  per- 

mid  QtiiMk  sonal  estate,  bad  been  held  to  be  pregnant  with 

indication  of  intention,  whether  as  to  burthen  or 

exemption  of  either — Hancox  v.  Abb^j  Booth 

t,  Blundeli. 

In  Hancox  V.  Abheg  (a),  now  considered  a 
leadiiig  case  among  decisions  of  that  class,  it 
was  determined  (following  up  the  judgment  ia 
the  case  of  Watson  v.  Brickwood  (ft),  in  both 
which  cases  a  sound  distinction  is  taken  between 
a  general  and  particular  exoneration),  that 
t^hough  a  general  devise  of  land  to  pay  all  debts 
may  not  exonerate  the  personal  estate ;  yet  a  de- 
vise of  a  particular  portion  of  real  estate,,  with  a 
direction  to  pay  a  particular  debt  out  of  the  pro- 
ceeds, shall.  That  was  precisely  this  case. 
Here  a  part  of  the  realty  only  is  devised  for  the 
purpose : — the  purpose,  or  debt  to  be  paid,  is 
particular, — it  is  a  particular  mortgage  debt, 
chained  on  a  separate  and  distinct  estate. 

They  also  adverted,  on  that  point,  to  the 
principle  of  the  cases  of  Grey  v.  MinnetJiorpe{c), 
Burton  v.  Knowlton  {djj,  and  Williams  v.  the  Bishop 
of  Llandaff  (e) ;  in  which  last  it  was  held,  as 
in  several  of  the  other  cases  on   this  subject, 

(a)  11  Ves.  179  (1805)  ;  Sir  (c)  3  Ves.  J  08. 

W.  Gram,  M.  R.  (d)  3  Ves.  100. 

{b)  9  Ves,  447.  (c)  1  Cox,  264. 
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that  the  personal  estate  of  h  te^tatot  might  be 
effectually  exonerated  from  his  debts,  i^i^ithout 
any  particular  fohn  of  words,  by  mere  substitu- 
tion of  another  fund  for  their  payment.  So,  in 
Bicknell  v.  Page  (a)  it  was  held,  that  where 
a  real  estate  was  expressly  devised  for  the  pay- 
ment of  debts,  the  personal  estate  is  thereby  ex- 
empted. On  that  position^  indeed,  the  autho* 
rities  were  so  numerous  it  would  be  endless  to 
cite  them. 

Webb  V.  Jones  (b)  (1786),  however,  was  men- 
tioned as  very  particularly  in  point  on  this  for  the 
appellants.  There  a  real  entatie  was  directed  to 
be  sold  for  the  payment  of  charges,  debts,  and 
legacies,  and  after  a  devise  of  the  residue — a 
moiety  to  one  of  the  daughters,  and  the  other 
moiety  amongst  the  children  of  another  daughter — 
and  the  testator  directed,  in  case  the  latter  should 
die  before  tbe  age  of  twenty-foUf  years,  that  that 
moiety  should  sink,  and  be  deemed  part  of  the 
residue  of  his  personal  estate,  and  be  paid  and 
applied  in  such  manner  as  his  personal  estate 
was  thereinafter  given  and  disposed  of.  It  ^tas 
determined,  that  the  debts  and  l^acies  were 
payable,  in  the  firU  instancel^  out  of  the  pur*^ 
chase-money  of  the  real  estate,  in  exoneration 
of  the  personal  estate;  and  the  reason  given  is« 
that  having  directed  the  residue  of  the  purchase- 
money  to  be  added  to  the  testator's  other  per-- 
tonal  estate^  was  incompatible  with  the  idea  that . 

(a)  2  Atk,  70  (in  1740). 

(A)  1  Cox.  %i5.    S.  C.  2  Bro,  Ch,  Ca.  60. 


'^d  CASES    IN   THE    EXCHEQUER; 

1828:  the  personal  estate  should  be  applied  in  the  first 
instance  ;  and  the  Master  of  the  Rolls  declared 
the  same  accordingly. 

In  the  case  of  Serk  v.  Sl  Eloy  (a)  (1726), 
which  was  a  devise  (beneficially)  of  mortgaged 
lands  in  G.j  '^  subject  to  the  ifi^cumbrances  that 
were  thereupon,^^  and  a  devise  of  the  testator*s 
other  lands  to  trustees  to  pay  his  debts,  upon  a 
question  whether  the  first  devisee  was  to  take- 
free  from  the  mortgage,  notwithstanding  the 
words  subject  (&c.),  in  consequence  of  the  trust 
of  the  other  devise,  or  cum  onere,  the  Master  o£ 
the  Rolls  determined  that  the  mortgage  on  the 
estate  in  G.  should  be  paid  off  out  of  the  money 
arising  from  the  sale  of  the  trust  estates;  the 
device,  subject  to  the  incumbrances  thereupon, 
being  nothing  more  than  what  was  implied,  be- 
cause the  testator  could  not  devise  a  mortgaged 
estate  otherwise ;  and  his  Honor  decided  that  it 
was  to  be  discharged  by  the  sale  of  the  other 
estates,  notwithstanding  theae  words. 

Upon  the  principles  deducible  from  the  pre- 
ceding authorities  (numerous,  and,  in  some  cases, 
contradictory  and  irreconcileable  as  they  are), 
applied  to  the  facts  and  complicated  circum- 
stances of  this  case,  the  Counsel  for  the  appel- 
lants— having  insisted  throughout,  as  a  general 
proposition  founded  on  the  circumstances  of  this 
case,  that  the  testator's  next  of  i^in,  iu  theeventii 

(tf)  2P.  Wms  3»G.— Eq.  Ca.  dbr.  375.  pi.  25. 
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which  had  occurred,  stood  in  the  place  o(  the       1888* 
residuary  legatee,  she  having  died  in  the  life-time      Noel 
of  the  testator — now  contended,  that  there  hav-    ^^  otheKs 
ing  been  a  clear  exoneration  of  the  personal      NoLl 
estate,  at  least  as  to  the  mortgage  debt  or  in-   ^^  oUie». 
cumbrance  on  the  Wentworth  real  estate^  by  a 
clear  and  plainly  manifested  indication  of  the 
testator's  intention,   and  an  express  and  actlial 
substitution  of  another  competent  fund  for  thit 
purpose,  there  was  no  pretence  for  applying 
what,  in  ordinary  cases,  .might  be.  the  rule  ia 
Equity,  and  requiring  that  the  testatorts  pen- 
flonalty  should  be  first  resorted  to  for  the  pay^ 
ment  of  that  charge  for  which  he  had  so  clearly 
and  unequivocally  provided.    Such,  they  urged, 
would  be  a  construction  of  the  testator's  .\tU) 
which  would  be  adverse  to  his  intention,  and 
bduce  a  disappointment  of  his  object.  ,    . 

Secondly,  on  the  part  of  the   heir&  at  law 
(being  also  of  the  next  of  kin  in  this  case). 

They  contended,  as  a  settled  proposition  of 
law,  that  a  d^vise  of  real  estate  to  be  sold  to  pey 
debts  and  legacies,  especially  where  specifically 
named  therein,  the  legacies  failing  by  lapse  or 
otherwise,  such  estate,  or  all  beyond  what  may 
be  necessary  for  the  express  purposes  of  the, 
devise  and  its  trusts,  shall  go  to  the  heir  of  the 
testator,  as  a  resulting  trust  for  his  benefit. 

On  that  point  they  cited  the  following  cases — 


CriM  V.  JBarUy  (a),  Ackroyd  v.  Smithson  (i); 
Cambridge  v.  Rous  {c\  Arnold  y.  Chapman  (d), 
Baker  v.  Hall  (e),  Huckeson  v.  Hammond  (/), 
St.Barhe  Treganwell  v .  Sydenham  (g)y  M'Clel 
ftod  others,  landv.  Shaw  (A),  as  leading  authorities,  amongst 
many  others  of  the  same  class. 

They  further  submitted,  that  it  had  been  set- 
tled and  established  by  numerous  cases,  that 
wberQ  fi  testator  had  not  sufficiently  expressed 
Ills  intention  that  the  realty  [devised  to  be  sold] 
dHmld  not  only  be  converted  into  personalty  [in 
all  events],  whether  necessarily  applied  and  ad- 
ministered according  to  the  trusts  of  the  will,  or 
that  such  real  estates,  or  the  produce  of  the 
isale,  in  so  far  as  it  should  be  undisposed  of,  or 
111  dispOMd  of,  whether  from  immediate  failure 
of  any  bequest  tin  the  ground  of  insufficiency  in 
the  wording  of  the  will,  or  "  where  the  Court 
has  no  direction  from  the  testator*' — (Collins  v. 
Wakemauj  2  Ves,686.)  or  from  ultimate  or  future 

id)  8  iP.  Wm*u  20.  (22  n.         (e)  12  Ves.  497. 
(I).)*  (/)  3  Bro.  Ch.  Ca.  12». 

(A)  1  Bro.  Ch.  Ca.  603.  (ff)  S  Dow^s  lUp.  Ca.  D. 

(<!)  8  Yes.  26.  P.  194. 
(d)  1  Vez.  108.      .  (fi)  2  Scho.  &  Lefr.  646. 

•  ^  tiso  EandaBy.  Bookey,  2  Vera.  426.— £Rro>ieAoiri«  ▼. 
SodgHt  8  P.  Wms.  268.— Dicnwr  y.  Mottettx,  1  Vez.  820.- 
GtMtT.  Oujfier,  12  Ves.  418.— JBcny  v.  Usher,  11  V€«.87.- 
Rabifwrn  v.  Taylor,  2  Bro.  Ch.  Ca,  689.  S.  C.  1  Ves.  44.- 
WiUiamM  v.  Coade,  10  Ves.  600.— Kennel  t.  Abbot,  4  Ves. 
eiO.'-' Siansfield  v.  Habergkam,  10  Ves.  273.— ITaoper  v.  Oood- 
win,  18  Ves.  166. 
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fiulore^  as  lapse  (the  contingency  filing),  &c.,  the      1823. 
whole  of  such  undisp6sed-of  realty  must  neces-       Noel 
sarily  result  to  the  heir ;  the  general  principle   *"^  othefs 
being,  that  the  heir  takes  all  that  which  is  not,      NokL 
for  a  defined  and  specific  purpose,  given  by  the   ^*  othwm. 
will— CAi«y  V.  Parker,  2  Ves.  271.— 4  Bro.  Ch. 
Ca.  411.  S.C.    The  purpose  of  a  pairticular  di- 
rection in  disposing  of  property  to  be  converted 
for  that  purpose  failing,  it  is  considered  in  Equity 
as  not  having  been  directed  to  be  converted— 
Ripley  V.  Waterworthy  7  Ves,  435. 

In  Culpepper  v.  Aston  (a)  the  Lord  Chancellor 
is  said  to  have  declared,  that  where  lands  are 
appointed  or  conveyed  to  pay  debts,  the  heir  is 
entitled  to  have  the  lands  after  the  debts  paid. 
In  the  case  of  Hill  v.  Cock  [1813]  (J),  it  is 'said 
by  the  Court,  **  The  rule  in  Equity  is  clear^  that 
where  real  estate  is  directed  to  be  converted  into 
personal  for  a  purpose  expressed,  which  purpose 
iail  either  wholly  or  partially ;  in  the  former 
case,  though  the  estate  has  been  converted',  the 
whole  produce  of  that  conversion  will  still  be 
real  estate ;  and  in  the  latter,  as  far  as  the  pur- 
pose fails,  80  far  the  money  is  to  be  considered 
realty,  and  not  personalty;"  and  the  Court  (it  is 
there  also  said)  will  not  infer  any  other  purpose. 
On  the  same  point  they  cited  besides  the  CB»e» 
of  WHght  \.  Wright  (c),  Hewit  v.  Wright  (d), 
Kii^  V.  Denison  (e)   (and  the  numerous  cases 

(a)  2  Ch.  Ca.  115.  (d)  1  Bro.  Gb.  Ca.  86. 

{b)  1  Vea.  &  Beam.  174.  (c)  1  Ves.  &  Beam.  272. 

(c)  16  Ves.  188. 
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J82S.      there  collected   and  mentioned),   Soutfiause  ^. 

^^^J^^    jBate  (a),    Collins  v.  Wakeman  ( J),  Spuricay  v* 

aad  other*    Glynne  (c),  and  Maugham  v.  Mason  (d). 
r. 

aad  oA^en.  ^^  those  principles,  and  the  precedents  fur- 
nished in  illustration  of  them  by  the  authorities 
how  cited,  the  appellants'  Counsel  contended, 
as  to  the  second  point  in  the  case  before  the 
House — that  the  legacy  of  5,000/.  was  a  result- 
ing trust  for  the  heir  ;  for  it  would,  as  part  of 
this  general  residue  of  the  personal  estate  of  the 
testator  undisposed  of,  devolve  upon  them.  It 
was  urged,  that  much  of  the  law  and  the  rea- 
soning which  had  been  applied  to  the  first  point 
in  the  case,  would,  in  one  view  of  it,  be  appli- 
cable to  this,  inasmuch  as  the  sum  of  5,000/. 
baving  been  given  as  a  legacy  out  of  a  real  es- 
tate, and  having  lapsed,  it  would  be  either  so 
much  real  estate;  undevised,  and  devolve  upon 
the  heir  at  law ;  or  if,  on  the  other  hand,  it  were 
personal  estate  undisposed  of,  it  would,  in  that 
case,  be  divisiblie  amongst  his  next  of  kin,— ac- 
cording to  the  doctrine  in  Ackroyd  v.  Smithsan 
(1779)  (c),  Digby  v.  Legard  (/),  Cruse  v.  Bar- 
ky (g)j  and  Emblyn  v.  Freeman  (A). 

In  either  case  (they  insisted)  it  would  not  be- 
l<mg.to  the  devisees  of  that  part  of  the  real  pro- 
perty which  had  been  directed  to  be  sold  for 

(a)  2  Ves.  &  Beam.  396.  (/)  Ibid,  and  3  Cox's  P. 

(b)  2  Ves.  686.  Wms.  22.  n.  (1). 

(c)  9  lb.  483.  (g)  3  P.  Wms.  20. 
(ft)  1  Ves.  &  B.  418.  (A)  Pr.  Ch.  641. 
(e)  1  Bro.Ch.  Ca.  503.  ... 
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e^ecial  purposes — Hancox  v.  Abbey,  Maugham      1833. 
V.  Mason  (a).  ^Iw" 

Bud  others 
la  Ihinmr  v.  Motteux,  1  Vez.  322  (1749),      NoisL 
where  the  question,   (arising  upon  a  residuary  ^^  others* 
direction  that  the  trustees  should  place  out  all 
the  residue  of  his  estate,  and  interest  thereon, 
tipon  securities,  and  divide  among  several  per-» 
sons,)  tras,  whether  a  void  devise  (vacated  by 
the  statute  of  mortmain)  of  1,200/.  (part  of  pro- 
dace  of  a  real  estate)  should  go  to  the  heir  at 
hw  or  the  residuary  legatees,  the  Lord  Chan- 
cellor  (observing  that  the  last  determination  on 
the  point,  whether  a  devise  of  land,  void  ori- 
ginally or  by  lapse,  had  been  for  the  heir  at  law, 
and  distinguishing  it,)  determined,  ^^  that  the 
money  to  arise  by  the  sale  was  turned  into  per^ 
sonal  estate,  and  so  intended ;  it  plainly  appear- 
ing that,  by  the  description  of  all  his  personal 
estate  he  meant  to  include  the  whole  in  the  resi^ 
due ;  so  that  it  is  to  be  considered  now  as  per- 
jBonal.     for  [there  are]  several  cases  in  which 
this  Court  has  determined  land  directed  to  be 
converted  into  money  are  to  be  so  considered, 
and  h contra'^ 

In  MaUabwr  v.  Malhdfar  (&),  where  ft  detise 
tras  of  land  to  be  sold  to  pay  debts  and  legacies* 
and  of  all  the  residue  of  his  personal  estate  to  his 
sister*  a  poinf  arose  at  the  hearing,  though  not 
insisted  on  in  the  pleadings,  whether  upon  the 

(a)  Uhi  i^pni.  (6)  For.  Ca.  temp.  Talb.  79. 

vol--  XII.  T 


will  there  vrHs  not  a  resulting  trust  lor  tb^  beiir 
"iJ^^    at  law,   to  be  ascertained  by  parol  evidence  ( 

Aiid  dtb^Hi  which  the  Chancellor  admitted,  as  it  was  not 
Hxitt     ^^  iniegra-j  agiliiist  hiti  own  opitiidn  of  its  ad- 

ttrtdMhijM.  missibility. 

The  Chancellor  held,  upon  the  will  itself,  in- 
dependently of  the  parol  evidence,  there  was 
none,  and  that  the  executrix  should  have  the 
whole  residue^  after  the  sale  of  the  estate,  both 
of  the  money  arii^g  by  such  sale  and  of  the 
personal  estate* 

It  Was  l^bmitted,  that  the  money  i^hould  b^ 
rbised  As  directed ;  because  it  Would  be,  after 
the  c^onVel^iOti,  the  only  mode  of  setting  apart 
feO  nlitch  of  the  fekl  prot)^rtJr  specifically  devised 
Tof  the  purpdse  16  which  it  Obght  still  tti  be  ap 
plied,  notwithstanding  its  lapse  as  H  legacy. 
That  sUm  so  raised,  It  Was  contended  (ai^  had 
beeA  tli'ged  before),  would  belong  to  the  heir  at 
IdW)  of  Aext  of  kin ;  kud,  cbusequetttly,  the  de- 
t!fee  bi^th^  Court  of  Bxehequer,  declaHng  that 
ft  oUg;bt  to  siuk  into  the  residue  of  the  pt^ceeA% 
»f  tb6  Umn^  estate,  fdr  the  benefit  6i  the  de^ 
visees  of  that  residue,  was  wrong. 

After  distiflgUinhiiig  siich  of  the  nittnerottf 
tases  «w  it  was  AnttGipatfed  wobld  be  pressed 
ttgaiust  the  dppeUants,  alid  aflplying  tb^  vkrioiu 
and  ttiultiplied  authorities  admitted  to  be  in  their 
favour  on  eithef  point,  the  Counsel  for  tbe  ap- 
peal concluded  their  argument  before  the 
House.  K  • 
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Martin  and  S^g^dal  for  the  respondentsi  the      1823. 

deyisees  (beneficially)  t>f  the  residue  of  the  pro-.  ^^T^^^ 

dacefof  the  sale  of  the  Raumejf  estate,  in  support  tod  others 
of  the  judgBlent  df  the  Court  below,  contended,      j^^^,^ 

on  the  other  hand,  ^nd  oUim*. 

First,  that  on  the  facts  of  the  case,  and  under 
the  terms  of  this  t^ill,  the  mortgage  debt  of 
20,0OOZ.  had  been  rightly  decreed  to  be  paid  out 
of  the  personal  estate  in  the  first  instance :  for 
that  th6  produce  of  sale  of  the  Rawnetf  estate  had 
only  been  applied  to  pay  it  in  case  the  wife  of 
Lord  JFetUwortkf  his  geneml  residuary  legatee, 
had  suryived  him,  or  in  case  the  testator's  own 
personal  estate  should  have  been  insufficient  in 
the  event  of  her  dying  in  his  life-time ; — that  the 
devise  of  the  Rmon^  estate  upon  the  trusts  of 
the  will  was  by  no  means  a  general  exoneration 
of  the  testator's  personal  assets,  in  all  events^  as 
to  the  li^l  liability  of  such  assets  to  satisfy  even 
flie  mortgage  debt  of  ltO,000^ ;  the  main  object 
of  that  devise  for  that  purpose  being  obviously, 
if  not  e:tpressly,  the  exoneration  of  the  Went- 
worth  real  estates,  for  the  benefit  of  his  heirs  in 
the  first  instance,  and  in  the  next  for  the  benefit 
of  his  widow;  and  lastly,  for  the  benefit  of  the 
respondents  Tk&mas  Nvd  and  Anna  Catharina 
Bisc&e^  the  residuary  legatees  of  the  ultimate 
tesidue  of  the  proceeds  of  the  sale  of  the  real 
estate  of  Mr.  Rawney  which  had  come  to  the 
testator. 

[Inthis  stage  of  the  argument,  the  Lord  Chan- 
T  2 
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1833.      cellor  put  a  very  important  qiiestion,  applying 
jj^^    to  a  fact  upon  which  the  case  in  the  end  mainly 
and  pthers   turned-   He  desired  to  know,  whether  tljiere  was 
NoW      ^ny  covenant  in  the  settlement  on  the  intended 
%nd«Uiera.  marriage  of  Lord  Wentwarth,  the  testator,  to 
pay  the  10.000/.  debt  to  Lady  Weniwortk^  so  as 
to  make  it  his  personal  debt^  or  whether  it  fur- 
nished, any  information  by  whiq))  the  nature  of 
that  debt  could  be  ascertained* 

But  this  question  could  not  at  that  titneb^ 
answered,  the  settlement  never  having  been  vet 
produced  in  any  part  of  the  cause  in  the  Coqrt 
below.].  .      ,  . 

'  The  argument  on  the  first  point.madQ.bj  the 
Counsel  for  the  respondent,  against  the  ppsitioii 
of  a  general  exoneration  of  the  testator's  per* 
soual  estate  by  the  effect  of  the  trusts  of  the  de- 
vise of  the  Roumey  proportion  of  his  r^}. estate 
was  then  resumed,  by  the  proposition  that  Ibe 
debt,  whether  it  were  a  pertonal  debt  by  Lord 
Wentwarthi  or  a  charge  by  mortgage  oh  the 
fraifii;ofM  property,  was  one  which,  by  Law 
and  Equity,,  ought  to  be  paid,  in  th^  first  ^^' 
stance,  out  of  bis  oviti  proper  personal  estate^  as 
the  natural  fund  for  the  payment  of  sucfe debts; 
and  that  charging  part  of  the  testator's  real 
property  with  it,  or  actually  devising  real  estate 
expressly  for  the  p^iyment  of  it,  .weuld  aot  exo- 
nerate the  personal  estate  as  ^he  ftiiid  (teimed 
the  natural  fund)  in  all  cases  primarily  liable  to 
the  payment  of  such  debts;  for,  whatever  opi- 
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nion  may  at  one  time  have  obtained  on  that 

point,  it  is  now  clearly  settled  and  established  "^^^ 

that  in  both  cases  the  personal  e&tate  of  a  tes-  aad  otbets 
tator  is  still  primarily  applicable  to  the  satisfbo      NoEt 

tion  of  such  debts.    TTiey  cited  on  th^  the  c^pe?  vid  o^hen^ 
in  th«  margin  (a). 

They  insisted,  that  hi  order  to  exonerate  ^ 
testator's  personal  estate  from  the  payment  of  his 
debts  in  favour  of  a  legatee,  as  against  his  heir  or 
personal  representatives,  it  could  only  be  dohe^ 
at  lea^t  indisputably^  by  express  words  to  that 
effect  \^  the  will  ((),  or  by  plain  declaration  (or 
at  least  such  a  pecess^ry  inference  as  shall  be 
equivalent  to  such  a  declaration),  not  only  that 
the  real  estate  is  intended  to  be  charged,  but  that 
it  shall  be  exclusively  so,  and  that  the  perKonal 
^tate  shall  be  exonerated  (f). 

(a)  AncoMief  ▼.  Mi^er,  1  Bio.  Ch.Cd.  462  (t7B&).^Siar 
fkkm  ▼.  CoivUU,  Forres.  Ca.  temp.  Talb.  W^.-rlMmm.  v. 
SmUk,  2  Yera.  740.  8.  C.  Giib.  £q.  C«.  128.  Eq.  Ca.  Abr. 
496.  1  Dickens.  26.  Free.  Chanc.  101.— F^re^  v.  RoberUoiL, 
Buob.  302(1731).— Fr«iic4v.  ChicheMter,  2  Vera.  66«.— Lord 
/tdUgim  Y.  French,  1  Cox,  1.  S.  C.  Amb1..33.  1  WHs.  82. 
Bro.  Ch.  Ca.  458.— J7oioe0  v.  Prtee,  1  P.  Wms.  291.  [and  ^ee 
n.(l)  tbere]  {Vt\Si)4^Evti^  r.  Brefyn^  2  P.  Wins.  605.*^- 
£%  v^Kimffr  3  lb.  a60t— IWedtfetf  ▼.  TwtnUieU,  2  Bro.  Ch. 
Ca.  lOn^-^Walkar  y.  Juekaan,  2  Atk.  O^^.-^Bridgmah  y. 
JhfK,  3  Atk.  202. 

(6)  An^  V.  7%rp»  1  Bro.  Ch.  Ca.  624  (1780).^XIdaiie  v. 
I«Wf,  2  lb.  26»(1787).^Jfaiiii%  r.^pom^,  3  Ve^  117.— 
Bemood  y.  f^lt^Ulm-r  8  lb.  124.— A/»/jm«  v.  Slaier,  lb.  300. 

(c)  Ptrey^  r.  RobertSMi,  Banb.*302  (1731):— /r«/Acr  v*  Jack^ 
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Noel 
fend  oiuem 

V, 
NOEJ- 
^nd  others. 


They  admitted  that',  in  6ome  cases,  a  clear 
manifestation  of  such  an  intention  had  been  held 
sufficient ;  but  such  cases  had  been  reluctantly 
submitted  to,  and  the  precedents  always  regret" 
ted  by  the  Courts ;  and  there  were,  thereforet 
strong  objections  to  extending  the  doctrine  of 
discharge  of  personalty  from  its  legal  liabilities 
by  matter  of  construction  and  implication— a 
mischievous  means  of  settling*  doubtful  points, 
open  to  the  objections  of  uncertainty  and  ca« 
{>rice. 

In  the  very  strong  case  of  Fereyes  v.  Robertscm 
and  others  (in  1731),  nearly  the  earliest  case  on 
the  subject  (it  was  submitted)  this  was  expressly 
determined.  There  ^  testator  devised  free- 
hold houses,    lands,   &c.   to  hold  them   9ub^ 


p(m,  lb.  (in  noHt).  S.  C.  2  Atk.  e^^.—Aucaster  (Duke  of)  t, 
ifi^er,  1  Bro.C.  C.  468.— iSCapltoem  v.  CotnUk,  For,  208.- 
WdUtm  r.Briekwood,  9  Vm;  Ail^'-^Ottrnx  y.  AU^.H  V«, 
IM^r-'Freneh  y.  Chiehetler,  2  Vera.  668.---jL^rd  A<Ai9»<t  ^ 
Fnmsh,  1  Cox.  1.  S.C.AmU.  3S.  Il¥il9.6S,  Bio.Ch. 
Ca.  45S.~M*CleUand  y,  Shaw,  2&pbo.  &  Lefir.  &4b.—Jiam$ 
r.  Meyrick,  £q,  Ca.  Abr.  271.  pi.  13.— 4y/t^e  r.  Mwmfg,  2 
Atk.  eo.— JSifrloft  T.  Knowlim,  3  Ves.  IW^^Brummelr.PrO' 
ihero,  lb.  in.Stamoeti  v.  WbAb^  I  Bco.  Cb,  Ca.  li^^Metd 
w.  Uich/ieU,  3  Vea.  476..--A9<^ v. PWiyif ^  0  IJ>.^7.- 
\Mridffmm  v.  IMtie,  Z  Atk.  aid2^>— Ationuy  Gmer^  y.  Donm- 
ing,  Amhl  672.— Milks  v.  Slater,  8  Ves.  806.— roioer.Y.  lord 
fious,  18  lb.  132.— ITfltf  ▼.  Brooker,  Gilb.  Ca.  in  Eq.  73- 
tiolmm  V.  SmtVA,  lb.  128.  S.  C.  2  Vem.  740.  Eq.  Ca.  Abr. 
406.  1  Dickens,  "lA.—WainwfightY.Ben^SmDts,  CiftCa, 
in  ISq.  \lb.—Bamfield  v.  Fj^iul/bm,  Prec.  in  Ghanc.  101.— 
jaioMkuHfod  v.  Pope,  3  P.Wnw.  322.^J&arii«?etf  v,  Loitl  C?iM^r» 
i)  Mad4.  453. 


TRINITY   TCTtM,   4  QBO.  IV.  JJQ7 

ject  tJ9tBiiA  take  9»14  fpr  payment  of  his  debts ;      1839, 
awJ,  aftuf  giving  fcprtaip  legj^pies,  l^e  gave  to    ^^^ 
his  nephew  nil  hi?  personal  e§tate  not  before    aod  qt^e» 
disposed  of.    The  question  made  in  the  Exche-      ij^^^i. 
qifer  w^p,  wljiptber,  notwithstanding  th^t  (Revise,   »!»4  otijef§, 
t]ie  p^sraonal  estate  shpuld  not  still  he  first  ap- 
plie4^the  p^^ment  of  the  debts:  "  But  (says 
the  f^por^)  fifr  tQtvm  CurtaWf  here  being  no  fie- 
giftmvar^p  fiaxlt^de  th^persflnal  estate  from 
being  appli^  fpr  the  pjijrp^ept  of  deljts,  that 
PQg))(  to  be  first  applied  for  thp  benefit  of  the 
kirat  lata  (whp  WM  tbei  J^laintiff),  and  decreed 
gccprdingly."    la  ^,  note  to  that  case,  there  is 
anotl^er  positive  dpci^ion  on  the  ^ame  point  (re- 
ported a^o  ip  ?d  Jltk.}  by  a  yery  eminent  Eaijity 
Judge — WfUker  v.  Jfwfffojt  and  others.    Lprcj 
Har4wickef  ppon  a  rel^earipg  of  the  latter  ca^e  at 
Uncoln'^JnnBMl,  Julyl2,  }743,  observes  tfiat^ 
'*  Thi?  gappral  rule  is^  that  the  personal  e^tat^ 
shall   be  first  charg(e4  ^itH  payment  of  i\e\}t^ 
»nd  \eg^c\e^,  ap4  thje  tpstatpr  cannot  exeippf;  j( 
froiQ  beiiig  liable  to  his  debts  as  ^gfiifist  cr^edi^t^ 
ors;  but  as  between  heir  and  executor,  he  may 
charge  them  upon  any  other  fund  which  }^  qot 
primarily  liable,    and  discharge  the    personal 
estate.    There  are  s.everal  waye,  by  ^y  pf  wl^ich 
a  ipw  iB^y  give  his  r^^l  ^^pe  for  payipeqt  of  his 
4ebt8;  as,  ^r^t,  to  trustees  ;  s.econdi|r,  by  wfvypf 
cl^a^e  ip  Jiliqpity,  whicji  Jjbis  jCpurjt  wilfdepree  ip 
be  performed;  or,  thirdly,  he  mg-y  direjpjttt)^  |iif( 
real  estate  may  be  sold  for  payment  of  his  debts ; 
but  let  him  do  it  what  way  he  pleases,  none  of 
those  ways  will  $na/fe  the  real  estate  first  charge^ 
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able,  if  there  be  not  in  the  will  either  express 
words,  or  a  manifest  intent  to  discharge  the  per-^ 
sonal  estate ;  but  it  shall  be  first  liable," 

In  further  support  of  the  same  proposition,  on 
other  grounds,  that  the  partial  devise  of  tbe  real 
(the  Roumey)  estates  was,  in  law,  auxiliary  only, 
and  merely  to  supply  probable  and  contemplated 
deficiency  in  the  personalty,  and  must  so  be 
taken,  the  respondents*  Counsel  much  pressed 
on  the  House  the  cases  of  Tait  v.  Lord  North- 
wick  (a)  and  Dolman  v.  Smith  (h)y  as  leading 
authorities,  amongst  many  others,  on  the  rule 
in  Equity,  that  a  devise  of  real  estate  to  pay 
debts  and  legacies  does  not  exonerate  per* 
sonalty;  and  that  a  charge  upon  real  estate, 
however  anxious,  is  not  of  itself  sufficient ;  it 
being  held  generally,  that  such  a  devise  must  be 
deemed  merely  declaratory  of  an  intention  that 
the  testator's  debts  shall  be  paid  thereout,  by 
calling  in  aid  such  real  estate  only  in  case  the 
personal  estate  should  be  insufficient,  or  so 
much  of  it  as  should  be  necessary  to  make  good 
the  deficiency. 

In  Ancaster  v.  Mayer^  Lord  Thurlow  terms  a 
devise  of  real  estate  for  payment  of  debts  ai) 
*'  auxiliary  fund,"  as  meant  to  aid  only,  and  not 
to  supersede  the  charge  upon  the  personalty  v\ 
the  first  instance. 


(a)  4  Yes.  816. 
(A)  2  Vern.  740. 


S.  C.  Pr<!C.  in  C bine.  456.    1  Diqk.  t!6, 
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The  rales  for  the  digposition  and  application      1833. 
of  assets,  whether  real  or  personal,  when  the    ^"nobl^ 
interference  of  a  Court  of  Equity  becomes  neces*-*   •^A  otluvt 
saryfor  the  administration  and  distribution  of      ^oel 
the  property  of  a  testator,  were  sucoincdy  and  *^  oihera» 
clearly  laid  down  by  Lord  Hardwicke^  in  the 
case  ofGaltan  ?•  Hancoek(a)^  (which  had  been 
preceded  and  followed  by  many  others)';  and  the 
reasons  of  •  these   rules  were    there  furnished. 
''  The  role  in  Eqnity,"  his  Liordship  observes, 
"  is,  in  case  of  debts  by  specialty,  personal  assets 
to  he  first  applied;  if  deficient,  Aetr  to  be  charged 
for  assets  descended.'*    Lord  Hardwieke  then 
cites  Lord  Tattoos  authority  (in  Pitt  v.  JRo^ 
mond)^  w  ho  states  the  order  of  marshalling  assets 
to  be,  if  personal  estate  not  sufficient,  assets  de* 
scended ;  and  if  tbat  deficient,  an  account  to  be 
taken  of  the  devised  estate. 

In  Manning  v.  Spoaner  (&)  the  Master  of  the 
Rolls  states  the  order  of  application  to  be,  ^*  first, 
the  personal  estate,  unless  exempted; — ^Sdly, 
estates  devised  for  the  puipose  of  paying  debts ; 
— 3dly,  estates  descended ;— 4thly,  estates  de^ 
vised." 

Unless,  therefore,  the  personal  estate  of  a 
testator  be  expressly  exempted  by  some  plain 
words  of  exoneration,  it  being  quite  settled  that 
it  is  primarily  liable,  the  question,  they  submit-r 
ted,  would  now  be,  whether  there  was  any  such 

(a)  2  Atk.  435.  (b^  3  Ves.lH. 
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IflSft      de»r  g^BiSia),  or  even  pan)<Hil»r  eypinptiep,  w 

wAfdkm  charge,  in  the  first  i^sta^e^,  ibp  deybftt  re»| 
Naif.     «t4te  with  tho  IniFthons  »q  atb^rwis^  l?g»lly  im- 
Md  Dtfwii.  posed  Oft  th«  per^eotil  foni}, 

IiitbecMepf.^i^MWl^V,  ^y^  [1785],  I4)r4 
Thurhm  thus  ^^pri^s^s  his  ppimon  ((ii%i4g 
from  the  Lords  CommissipOfers),     ''  I^  w^uld  be 
Jughly  3dvpiiitagtKHi9  tP  pjAperty  iC  tfepr^  were  a 
settii^d  rule  where  the  pevspmUj  sh^ll  h$  ^pU^d 
tol^ke  payment  of  debts,  «])d  wher^  it  €)|al|  be 
exempted  from  them»    Oa.q  §tep  h^«b^P  t^ke^ 
towards  soph  a  mle.  by  its  bPWg  Hd  d^wn  tl^t 
olmigiQg  tbp  l^tete  in  any  wAy  )?  PPt,  of  itealf, 
sm  exemption  of  l;hQ  persppaj  es^t^ ;  %}^t  tha 
personal  est»fae  hfiing  tkfkn4Jir^t  lifiple^  where 
it  is  to  be  aided  by  ei^p  a  Iggiai  Qr.a^  pqyitable 
fund,  it  must  be  itself  in  the  tirst  place  applied. 
The  questi^m  tha4  npict  wrj^g?  ip,  wh^lb^r  arpal 
estate  bmg  charged,  wd  th^.  persqp^.giveo 
away,  a  ptesnmpl:io»  ai'ise^  \\m^,  thi^  ^^11  l>e 
exempted  fi^m  th^  d^hfs.    I  ^^y^  ti^a^d,  tiU 
(he  afgument;9  ^n  (his  c^f^  tha(  s^ich.  ^  rW^  ^^^ 
been  extracted  from  the  authorities  on  the  i^ub- 
ject.    On  the  contrary,  I  have  always  under- 
stood, that,  m  QJ^^  t9  expjwpti  ^^  personal 
estatp,  the  testatoi  mu8t^:s(^re^  v\  iql^ntjpn  w 
to  do,  although  j^o  par^ipnlai*  fprm  of  yfoj^A?  wa3 
necessary  foi  i}^  P¥!f  P9s^  •  I  therefore  .^l^e  tfie 
Kule^  imprimifi,  to  b^,  that  peither  t)^e  charge  of 
the  debts  upon   the  real  estate,  nor  the  gift  of 
the  persfonpJi  i^  si|(iicient  of  itself  to  exeipjpt  it : 
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hut  it  is  indttbitably  trae,  that  expveM  words 
are  not  necMsary  to  exempt  the  peraonal  eetate )    ^^^^ 
the  qa^itaon,  therefore,  is,  whether  a  preeump-   mi  odian 
tioncanbe  drawn  of  the  testator's  Inteatiott  to      js^n 
SKonerate  the  real  estate.    It  is  imposEsble  to  miAoAmfB, 
express,  in  definition,  what  circumstances  will 
be  sufficient  to  raise  this  presumption :  it  must 
irise  from  the  context  of  the  wiH." 

C?en  as  matter  of  constmctioii,  they  eon^ 
tended,  th«%  was  nothing  in  this  will  to  msaiu 
fest  an  intention  to  exempt  the  persoiial  estate  t 
on  the  contrary,  there  was  maniftstation  that  it 
iras  intended  to  be  applied,  in  the  first  instance, 
in  discharging  debts  and  legacies ;  and  that  there 
had  been  an  apprehension  in  the  testatoi^s  mind 
that  his  proper  personal  estate  would  be  insuf-^ 
ficient  for  the  purpose  of  its  ordinary  charges ; 
for  first  be  ^eaks  of  the  specific  legacies  and 
debts  directed  to  be  paid  out  of  the  proceeds  of 
the  sale  of  the  Rawney — the  demised— estates,  in 
gach  a  way  as  to  class  them  either  among  *'  his 
OTHER  debts  and  legacies  which  his  personal 
estate  shall  not  extend  to  pay  and  satisfy;"  or 
rather,  perhaps,  as  being  legacies  and  debts  to 
be  paid  after  the  personal  estate  should  have 
been  wboUy  exhausted  in  paying  those  other 
debts  and  l^acies  :  and  further,  as  if  in  order 
to  obviate  any  deficiency  of  his  personal  estate 
as  applicable  to  those  purposes,  he  has  aug- 
mented it  by  the  accession  of  all  the  personal 
estate  derived  to  the  testator  from  the  Rotvney 
family ;  obviously  int^idin^  to  increase  and  en* 
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1823.      iBLTge  the  residue  of  the  proceeds  of  the  sale  of 
^-r■v^    that  estate  as  much  as  might  be,  for  the  benefit 

NOBIi 

and  others   and  advantage  of  those  special  residuary  lega* 

.  ^  *         tees  whose  interest  alone  he  could  have  had  in 

and  Q(|ien«  View  by  such  ft  dispositiou  of  tliat'part  of  his 

It  was  much  pressed,  as  matter  of  remark  on 
this  part  of  the  case,  that  the  will  had  been  most 
carefully  constructed,  and  that  it  was  expressive 
throughout  of  the  testator's  intention  on  the 
minutest  points,  where  it  was  necessary  that  it 
should  be  expressed  in  terms:  ibr  instance, 
there  was  an  eospreis  clause  of  exonerati&n  from 
the  mortgage  debt  with  respect  to  the  Weni^ 
worth  estate,  on  which  it  was  charged. 

They  next  called  the  attention  of  the  House  to 
|he  consideration,  as  to  the  first  question,  that 
the  particular  debt,  which  was  the  subject-mat^ 
ter  of  the  first  and  most  material  objection  raised 
againat  the  decree  of  the  Exchequer — the  debt 
|br  the  ss^tisfe^tion  of  which  the  Rowuey  estate 
w$ui  said  to  be  (J^vised  tjo  satisfy  ^nd  di^ch^g^-^ 
vvas  a  morigq^ge  debt 

One  of  the  principles  on  which  the  regulatioq 
in  Equity^  of  satisfying  mortgages  out  of  a  testa- 
tor's personalty  in  the  first  instance,  is  founded* 
it  was  urged,  was  this :  a  mortgage,  beiqg  in  its 
nature  meiely  a  security  or  pledge  (a)  that  the 

(a)  GaUmi  ▼.  Hancock,  2  Aik.  435. 
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debt  secared  thereby,  which  must  be  n^^Mrily    ,^183S. 
mail  cases  personal, .  if  it  cannot  be  dischkrged    ^*jJ^T^ 
wbbllv,  as  it  should  be,  out  of  the  personalty^    ud  others 
shall  be  paid  out  of  the  land  so  charged  by  the      jfott 
mortgage  to  supi^ly  the  deficiency.    That  regu-   snd  bihem 
lation,  so  founded  on  that  principle,  having  be- 
come a  rule  in  Courts  of  Equity,  and  a  funda- 
mental axiom  of  doctrine  in  such  matters,  the 
personal  estate  has  always  been  considered  as 
applicable,  in  the  first  instance,  to  the  discharge 
of  such  cbirgtss,  as  matter  of  course,  in  the  ordi- 
nary distribution  of  a  testator's  estate,  wherever 
a  Court  of  Equity  has  been  called  upon  to  de- 
dare  and  execute  the  trusts  of  a  will — a  wide 
source  of  claim  on  the  exercise  of  the  equilable 
jurisdiction.     On  this  proposition  they  adverted 
to  the  cases  of  Popley  v.  Papley  (a),  Galtan  v. 
Hcmeoclc  (b\   Lanoy  v.  Duke  and  Duches»  of 
A^l  (c\    Rohinsan  v.  Gee  (cO,   Bartkokmewy. 
M(y(fi\  and  Serle  v.StEloy(f). 

Am  to  whether  the  debt  of  20,000/.,  secured 
by  the  mortgage  on  the  Wentwarth  estate,  was  a 
personal  debt  of  the  testator  or  not,  they  insisted 
the  iact  made  no  difference  in  a  case  of  this  sort. 
They  contended,  however,  that  a  mortgage  debt 
1IW  always,   primA  faeie^  a  personal  debt.— 

(A)  Ch.  Ca.  84.     S.  C  1  (^1  Ves.  253. 

Vera.  36.  tub  nomine  Pockk^         (e)  2  Aik.  487. 

V.  P^eUef.  (/)  fi  P.  Wins*  386»— For*     . 

(*)  ft  Atk.  435.  rtHer  v.  Lord  Leigh.    AsibL 

(c)  Ibid.  455.     JSvelgn  r.  173.— iiilfey  t.  Lord  Tanker^ 

£w^,  2  P.  Wms.  066.  ville,  3  Bro.  Ch.  Ca.  645. 
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1823.  ^*  Every  hmn,"  it  is  Jiroperly  said,*  "  crratds  a 

'^ott^  debt  fitoiri  the  borrower,  whether  he  gi?e  a  bond 

tnd  otben  OT  covenant  for  payinent  or  not  (a)/^    ''So/'  it 

NoBt  ^  dddM^  '^  it  shall  be,  although  sclch  personal 

mni  othtm.  debt  be  iej^ured  by  lilortgage/' 

*  Bui  snttposingy  for  a  molnenti  that  the  30,000/. 
wte  pattly,  dr  even  wholly,  k  debt  origtfiaily 
profcfeeding  from  the  necessities  or  convenience 
of  EBheArdhQitd  Wmtwafthy  the  father  of  the 
{nresent  tesiator'sfather  (admitting  the  facts  stated 
in  the  appdlant's  caidet),  and  the  testator  had 
ootae  to  the  possessioii  of  it  charged  ivith  ike 
incumbratice  to  the  amount  of  20,000/.^  be  had^ 
by  his  sabseqiient  acts,  made  it  his  own  person^ 
debt  He  executed  a  mortgage  for  the  anioant, 
beeaitte  the  origipal  contractor,  and  wasbonad 
to  exon^^te  the  estate  from  the  debt — JKUing' 
hM^H  V.  Walker  (b)^  TweddeU  v.  Twedddi  (cX 
Donisthorpe  v.  Pi>tUr  (d)« 

Be  the  nature  or  cause  t>f  the  debt,  hoWeVer, 
or  the  iqi|dication  of  the  mdney  borrowed,  what 
It  mayi  and  although  the  personalty  shonid 
be  sufficient  or  insufficient^  they  protested 
against  calling  in  aid  any  such  extraneous  cir- 
euUiMances  to  direct  the  judgment  of  the  Court 
in  acting  upon  the  true  and  l^al  construction  of 

•  1  P.  Wms.  294.  n.  1.  f  -*«<«,  P-  »^>  ^40. 

(a)  Cojm  V.  Cope,  2  Sdk.  (6)  2  Bro.  Ch.  Ca.604. 

440.    H&well  V.  Pxite,  IP.  (c)  2  lb.  101. 154. 

Wm.  2M.    King  v.  King^  3  (<0  2  Eden,  162. 
P.  Wsis.860. 
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this  will  in  tke  expotiiidilig  it^  which^  like  all  lS3d. 

othera,  must  spfeak  for  itself;  and  could  not  be  ^^^^^ 

assisted  or  controlled  by  any  circumstances  not  and  others 

nefcegWrtly  conflected  with  the  dXecutioii  of  the  jg^'^^ 

will,  and  the  future  performance  ef  it.  and  otlienki 

All  to  the  questions,  therefore^  whether  the 
mortgage  debts  were  oi^  were  not  the  personal 
debts  of  ike  tfeslater,*  or  ho^  they  artlse^f  or 
how  the  money  rliised  by  the  moitgages  had 
been  applied,!  ^^  whether  the  testator^s  personal 
fiitti6  were  sufficient  to  satisfy  thein,||  the  House 
(they  insisted)  were  not  called  upon  to  inquire  at 
present.  In  the  judicial  construction  of  the 
kgd  effeet  of  the  words  of  a  wiU,  as  directing 
its  Oj^etatibn  in  thA  disposal  of  property,  the 
Goorts  tee  bound  by  what  appedM  oil  the  face 
of  the  wilL  They  cannot,  in  the  language  of 
the  caBlw^  '*  look  to  exti'insic  dirbulnstances*:' 
To  determine  qtiestions  urising  on  wills  by  iii^ 
quiring  of  matter  dehors^  would  lead  to  endless 
and  inektricable  perplexity.  Accordingly,  in 
the  case  of  AHca$t€r  v«  Mager  (p.  406),  Lord 
Tkurlaw  remarks,  ^*  Lord  Tdlhot  observed,^ 
much  might  arise  from  the  question  as  to  the 
fuMum  of  the  d^bti^  imd  the  amottnt  of  the 
penmud  estatei  Lord  Tailmt  took  itaadeai- 
that  such  an  ejcaisination  could  be  gone  into* 
In  Stephenson  v.  Heathcote  it  is  expressly  said, 
no  examinatidn  could  be  had — that  the  Court 

*  Am,  p.  230.  II  AiUb,  p.  833. 

t  ible,  pp.  230, 240.  §  In  Siapleton  t.  Cohiiie, 
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1829.      'dould  not  go  into  the  testator's  circumstances,  as 
'^^oBt^    *'  would  establish  a  rule  not  to  be  adhered  ta/' 

and  othera 

jjokL  ^^  Brummell  v.  Prothero,  3  Ves.  Ill,  the 

wdothenk  Master  of  the  Rolls  says*  ♦*  I  will  15ok  fct  the 
will  very  careftiUy :  I  will  state  the  principles 
that  will  guide  my  determination.  First,  'I  ^ill 
not  look  tfut  H)/  the  witt  as  to  the  state  H>f  his 
affairs.^'  He  held  the  words  of  the  wilF  in  that 
cai^e  not  sufficient  to  eicempt  the  personal ^llatte: 
having  in  the  case  immediately  before  {BurUnty, 
Knowlton,  ibid.  107,)  held  that  the  wotds  tkere 
were  sufficient  for  that  purpose.  ■      •  '  - 

So  it  is  said  by  the  Lord  Chitnc^orim  the 
case  of  /ftcAt^mn  v.  French  (a).  ^'  It  is  a  dnst^ 
gerons  thing  to  go  into  any  evidence  with  regard 
to  the  external  circumstances  of  this  case,  and 
to  shew  that  the  debts  would  be  greater  than 
the  personal  estate :  the  Courts  are  not  to  «h 
quire  into  meanings  of  this  nature.  The  words 
of  the  will,  and  not  the  circumstancesof  the  tes^ 
tator,  are  to  guide  Courts  in  theirs  coiuitnic^ 
tibns.'-  * 

in  Baotle  r.  Blundell  (b),  the  Lord' Clfaaneel- 
lor  •  sayE,  *^With  regard  to  circumstances  dehors 
the  win,  which  have  be^i  sometimes  caUed  m  Up 

(a>  1  Cox,  Ok.  Cb.  9.  [aoAe-     1  Bm.  Ch.  C«l  458. 
iime»cMedO'BrimY.FreHek]         (6)  1  Meriv.SlO. 
8,C.  Ainbl.33,     lWil8.82. 

*  Lord  Eldtm. 
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zssidt  in  the  explaming  it  (such  as  the  respec-*      .189ft. 
five  amount  of  the  real  and  personal  estate,,  the    ^^^Iml^ 
greater  or  less  degree  of  personal  favour  which   and  otlms 
the  testator  may  be  presumed  to  have  entier-       hobl 
taioi^  towards  this  or  that  object  of  his  bouaty,   sad  otfienw 
and  others  of  that,  nature),  1 .  apprehend   that  , 

tbey  ought  all  to  be  set  aside  in  the  coni^truction 
of  a^uestioa  depending,  on  9t  will ;  such  ques- 
tioa  being  fit  to  be.decided  otdy  hy  an  eicamina* 
tion  of  the  whole  will  taken  together."     . 

The  miMtgage,  therefore,  must  be  tak<E;n  to  be 
what  it  appears  to  be  on  the  fiice  of  the  wiU, — 
a  debt  of  the  testator,  charged  upon  his  real 
estate,  4UB  a  pledgeJn  Equity  for  the  payment,  if 
the  peraonal  estate  should  be  insufficient,  sq  as 
to  require  the  aid  of  the  real  estate. 

Taking,  up  the  argument  in  another  point  of 
view,  ^afforded  by  the  circumstances  of  this  cpm'^ 
plicated  case,  and  admitting  there  were  a  suf- 
iieieat  manifestation  to  .exempt  the  perspnal 
efttete,  at  the  time  when  the  will  was  made, 
they  also  urged,  that  many  of  the  trusts  of  the 
settlement,  and  some  of  the  principal  objects  of  , 
the  will  haviag  afterwards  failed  by  the  death'  of 
Lady  Wemtwm'tk^  the  whole  of  th^wJU,  which 
contemplated  advantage  to  her  throughout  and 
chiefly,  became  nugatory;  and  therefore  the 
20;000/h  toppming-the  personal  estate  to  have 
heen  originally  exempted  in  her  fevour^  as  gene- 
lal  residuary  legatee,  became  again  chargeable ; 
it  being  merely  a  .special  and  personal,  but  not 

VOL.  XII.  u 
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1823.      H  gi^neral  exemption,  for  all  the  purposes  of  the 
will 

The  death  of  Lady  Wentworth  in  the  testator's 
life- time  had  the  effect  of  materially  changing  the 
dispositions  of  the  property  ;^nd  from  that  event 
every  thing  regarding  Lady  Wentworth  must  be 
regarded  as  being  struck  out  of  the  will.    It 
being,  necessarily  and  obviously,  wholly  for  her 
benefit  only  that  any  exoneration  of  the  proper 
personal  estate  of  the  testator  could  possibly 
have  been  meant,  her  decease  in  his  life-time 
must  have  had  the  effect  of  throwing  bade  on 
the  personalty  all  the  charges  imposed  on  the 
real  estates,  which  had  been  so  imposed  in  the 
contemplation  of  the  contingency  of  her  surviv- 
ing to  take  the  benefit  of  the  residue  of  the  per^ 
sonalty.     Her  death  had  entirely  changed  the 
aspect  of  affairs  in  the  family.    Still,  the  will 
had  been  so  properly  constructed,  according  to 
the  rules  of  Equity  and  the  doctriue  of  Law,  as 
to  meet  such  an  event,  and  to  operate  in  silence 
in  such  a  way,  in  mere  oonrse  of  law»  as  to  effect 
the  intentions  of  the  testator.    On  that  ground 
(it  was  ui^ed)  the  sound  decision  of  the  Chief 
Baron  had  been  founded ;  and  it  was  one  which 
ought  not  to  be  disturbed. 

On  that  point  they  relied  mainly  on  the  case 
of  Warif^  v.  Ward  (a),  where  the  Master  oi  the 
Rolls  expressly  declares,  that  if  an  exemption 

(«)  6  Ves.  670. 
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be  created  for  the  benefit  of  a  particular  person,      1823. 
not  for  the  benefit  of  tbo  estate  genwally,  and    ^""jj^^ 
that  person  cannot  take  it,   the  benefit  never   and  others 
arises ;  and  that  (they  urged)  was  a  case  where      Nobl 
the  question  was,  whether  a  bequest  of  personal  ^^  others, 
estate,  to  be  exeiflpt  from  mortgage  debts,  had 
failed  by  the  death  of  the  legatee  in  the  life-time 
of  the  testator. 

His  Honor's  words  are,  "  I  could  refer  to 
many  cases,  and  one  before  Lord  Thurlaw  that 
is  quite  analogous,  in  which  this  has  been  de- 
termined :  but,  upon  principle,  without  refer- 
ring to  the  authorities,  nothing  is  more  clear 
iban  that,  if  there  be  any  gift  in  favour  of  a  par- 
ticular legatee,  and  he  dies,  no  benefit  that  le- 
gatee could  have  claimed  if  he  had  survived  can 
be  set  up  against  the  persons  to  whom  the  estate 
would  come,  subject  to  the  disposition  in  favour 
of  that  legatee  if  he  had  lived.  If,  for  instance, 
an  estate  had  been  given  to  A^  and  the  personal 
estate  to  B^  exempt  from  debts,  that  exemption 
is  to  be  considered  as  intended  only  for  the  be- 
nefit of  J?,  that  he  shall  not  pay  those  debts  to 
which  he  would  have  been  liable  if  no  such  pro- 
vision had  been  made,  and  is  not  a  general  ex- 
emption of  the  personal  estate." 

In  this  case  the  testator's  wife,  the  residuary 
legatee,  being  the  person  on  whose  behalf  the 
exemption,  if  there  were  any,  was  made ;  the 
next  of  kin  are  now  setting  up  the  right  which 
she  only  could  have  claimed  if  she  had  survived. 

u  2 
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1«».        .  So,  in  Hale  v.  Cox  (a)  (17dl),  where  there 
^^oRL^    was  what  was  argued  to  be  a  clear  ■  intention  in 
and  others    the  will,  as  there  was  said  to  be  here,  to  exone- 
NoBL      ™^^  ^^^  personalty,  in  faf  6itr  of  a  particular  le- 
and  others,  gatee,  from  the  payment  of  a  specific  -debt;  {t  was 
held  that  a  lapse  restored  its  legal  prinmty-liabi-' 
lity;  and  that  the  testator's  next  of  kill  oould 
not  insist  on  its  exoneration,  there  heittf^  cODisi- 
dered  to  be  no  pretence  for  supplying  any  in- 
tended disposition  in  their  favour*.    **' But/ al- 
though,'* the  Chancellor  observes,  "  the  intent 
was,  that  the  legatee  should  take  the  personal 
estate  exempt  from  the  mortgage  debt,  it  does 
hot  ft>liow  that  the  fiext  of  kin  shall  take  it  so. 
The  legatees  being  dead,  it  is  the  same  tiling  as 
if  he  had  said  nothing  in  his  will  about  hn  per- 
sonal etrtate.     It  must  devolve  in  the  ordmiry 
Way,  as  if  it  stood  without  any  expression  0f- a 
desire  to  exempt  the  personal  estate ;  aad  then  the 
peraonalestate  must  be  applied. 

In  Hancox  v.  Abbey ^  the  Master  of  the  Rolls 
(Sir  W.  Grant)  notices  that  one  gronnd  of  this 
determination  was,  that  it  eottld  not  be  reason- 
ably thought,  that  a  testator  should  intend  an 
object  to  be  compassed  with  so  much  ciwoity. 
So,  in  Pickering  v.  Stamford  (J),  it  was  held  that 
a  bequest  to  a  testator's  widow,  in  bar  of  any 
claim  she  would  have  had  against  other  j^atees, 
could  not  be  set  np  against  by  any  other  per- 

(a)  3  Bro.  Ch.  Ca.  322. 

(h)  3  Ves.  }^'M:    S.  C.  4  Bro.  Ch.Ca.  214.     .      ' 
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sons  tban  the  direct  obje^cts  of  the  bequest,  if      1828. 
by  my  maaaa  jt  should  fail  as  to.  tbeivi. 


Noel 

an<i  otiiefs 

r. 

Noel 


Tliey , therefore  contended,  that  there  was  no 
pr^^oe  fqr  the  claim  now  set  up-  by  the  next  of  and  oUi^^ry. 
l^inagaini^t  t^e  devisees  of  the  residue  of  the 
proceeds  of  the  sale  of  the  Rowney  estates,  con- 
sidled  witb  regard  to  the  facts  of  the  case,  and 
thela,w,  as  applicable  to  the  construction  of  thp 
will,  under  the  circumstances  which  had.oQr 
csrred. 


On  the  other  question,  relating  to  the  5,000/. 
directed  to  be  paid  to  the  t^tator's  widow  out 
of  the  proceeds  of  the  sale  of  the  devised  real 
est^es,  they  insisted  that,  according  to  all  the 
determinatioiiis  which  were  to  be  found  in  cases 
circumstanced  as  this  wf»,  whereadistinct portion 
of  the  realty  was  specifically  devised,  the  de\^isee 
ofihe  residue,  as^rre^yiictK^of  the  testatov*,  would 
take  any  parjt  of  it  which.bad  been  carved  out  of 
the  whole,  and  disposed  of  as  a  legacy,  in  case 
of  a  lapse,  as  the  h^eres  natus  would  have  done 
if  the  real  property  had  not  been  devised:  or, 
on  the.  other  hand,  if  the  proceeds  of  the  sale  of 
the.  realty  so  devised  fpr  personal  purposes,  as 
in  tbis.case,  the  devisees  would  take  lapsed  1^- 
gacim  given  tbereout»  as  special  residuai^y  lega- 
tees of  this  distinct  part  of  a  constituted,  or,  as 
it  may  be  termed,  a  factitious  personalty,  it  be- 
coming, in  that  case,  a  part  of  the  residue ;  and 
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1828.      that,  consequently,  that  hequest  ought  to  hh 
NoBL      considered  as  having  sunk  into  the  Tesidne  for 
Md  others    their  benefit. 

NoBL 

MdothefB.  jhey  submitted,  that  the  present  case  ^eas 
very  distinguishable  in  its  circumstances  iirom 
those  of  Mallahar  v.  Mallahar  (a)  and  Durtmr  v. 
Motteux  {b)y  and  the  other  cases  which  had  been 
cited  for  the  appellants  in  this  point  in  the  cause, 
as  applied  to  the  question  of  the  ultimate  dis- 
posal by  law  of  the  lapsed  legacy  of  ^,0001^ 
whilst  it  came  precisely  within  those  of  Waring 
V.  Ward,  Hall  y.  Cox,  and  Pickering  y.  Staoh 
ford. 

On  this  point  they  read  verted  very  particu- 
larly to  the  cases  df  Waring  Y.Ward  and  Haley, 
Cox;  the  passages  from  the  judgments  in  which, 
as  before  applied  to  the  question  of  the  per- 
sonalty not  being  discharged,  in  consequence  of 
the  lapse  of  the  benefit  meant  by  the  residuary 
'clause  through  thedeath  of  the  person  who  was 
to  take  it,  being  also  singularly  applicable  to 
this. 

Supposing  the  devised  estates  to  have  beea 
chained  veith  that  5,000/.  primarily,  or  as  in  aid 
of  the  personal  assets,  it  must,  on  a  lapse,  sink 
into  the  land ;  and  that,  whether  it  be  devised  for 
-the  benefit  of  a  devisee  or  hteres  f actus,  or  de- 
'volve  upon  the  h€Bre8  itaifti^— Duke  of  Chandas  v, 

(a)  FoiTCflt.  Ca.  temp.  Talb.  70.  (6)  1  Ves.  dSa. 
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7\ilbot  (a),  Hall  v.  Terry  (6),  Gawler  v.  Stande-      1928.   ^ 

and  otheiw 
The  devisees,  in  this  case,  are  residualy  lega- '     Nobl 
tees  of  the  fund  to  be  raised  by  the  sale  of  the  "»d  o*ef». 
Amigr  estates. 

That  the  legacy  had  lapsed  there  could  be  ao' 
doabti  admitting  it  to  be  a  legacy  ;  though,  in 
troth,  it  could  not  be  so  considered,  because  it 
was,  in  fact,  a  disposition  of  a  part  of  a  fuiid 
appropriated  to  the  satisfaction  of  so  much  of  a' 
coatingent  debt,  which  debt  never  became  pay- 
able, the  contingency  on  which  it  was  to  be* 
come  due  never  having  taken  place. 

They  therefore  contended,  that  that  part  of^ 
the  will  must  be  considered  as  wholly  expunged, 
as  the  decree  of  the  Court  of  Exchequer  had 
determined.   . 

The  Attorney  General  (Sir  R.  Giffwd)^  ia 
reply,  pressed  upon  liie  House,  that  thecom-^ 
plicated  circumstances  of  the  present  case  were 
so  peculiar,  and  so  distinguished  it  from  mosfc 
of  those  that  were  to  be  found  in  the  books, 
numerous  and  various  as  they  were,  as  to  make 
it  nec^sary  that  recourse  should  be  had  to  fur- 
ther infomiation  for  the  purpose  of  ascertaining 
the  nature  of  the  mortgage  debts ;  for  whether 

(a)  2  P.  Wms.  612.  (c)  1  Bro.  Ch.  Ca.  106  (w 

(6)  1  Aik.503.— lb.  613.     notu). 
-^  P.Wns.ia8.— 2Vern.02. 
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18^.-  tbt>8e  ^ere  )>er8onal  or  not  .wai»  a  material  in* 
^^^"  quiry,  as  many  of  the  principal  determinalliioiis: 
a^d  others ,  bearing  on  the  questions  in  this  ease  had*tliiii€d 

Noel      niaiuly  on  that  ground.  .  r,.     ,    , 

Admitting  thaty  in  some  of  the  eltlifei*  ViMes, 
the  Courts  had  inclined  against  the  ddetAtie  of 
ejcempting  personal  estate  from  the  pa^mbnit  of 
debts  in  the  first  instance,  that  notion  had  beea 
gxadually  undermined ;  until^  at  last,  almost  any 
fair  and  reasonable  ground  for  presuming  an  in- 
tention in  the  testator  to  exonerate  had  bee^  per- 
mitted to  be  60  construed  by  the  Court^  as  to 
have  that,  effect,  wherever  there  was  any  thing 
in  the  will  which  could  be  considered  as  a  decla* 
ration  that  it  should  be  exempted  for  any  par- 
pose. 

In  Bootle  v.  Blundeil,  1  Meriv.  215,  the  Lord 
Chancellor  thus  expresses  himself,  **  I  wMi  to 
take  so  much  time  to  compare  some  of  the 
authorities  which  it  is  difBctilt  to  reconcile  with 
each  other*  With  what  Lord  Thurlaw  slays,  in 
the  case  of  The  Duke  ofAncaster  v.  Mayers  1 
concur  so  far  as  that,  in  wills  of  this  kind,  the 
question  *  whether  personal  estate  is  liable  in 
^  the  first  instance  is,  upon  looking  into  the 
^  cases,  a  question  so  slender  and  fine  that  no- 

*  thing  certain  is  to  be  collected  with  regard  to 

*  it;  but,'  on  the  contrary,  so  much  uncertainty 

*  prevails,  that,  could  the  will  of  this  testator  be 

*  referred  to  a  number  of  lawyers,  they  would  pro 

*  bably  entertain  a  diversity  of  opinions  upon  it/ 


T&miTY  TEIIM,  4  CEO.  nV'  38A 

V  Spnakifig^  of  the  old^  law,   Lurd  Tkarhw      IBm 
ngfaHgTiabserveB^  that;  according  to  it,  .there    *^^^ 
oogtetojbeesquress  words  to  ^exempt  the  personal   and  others 
estate ;  and  I  fully  agree  with  the  Master  of  the      ^f^i 
Rolls  in  wishing  that  I  could  have  found  this  to  and  othei«& 
h%MiU  ti^  rule  of  the  Court.   .  But  then  steps  -  in 
the  jficondary  principle,  that  the  want  of  such 
words  nmjr  be  supplied  by  *  implication  plain'." 

The  result  of  all  the  cases,  he  submitted,  was, 
that  the  intention  of  the  testator  must  determine 
the  question  of  exoneration ;  and  that  the  inten- 
tion itself  must  be  gathered  from  the  general  te- 
nor,' the  nature,  and  the  objects  of  the  will. 
The  authorities  were  certainly  contradictory; 
but  siicli  was  now  the  doctrine  of  the  Courts. 

In  this  case  the  estate  came  to  the  testator 
subject  to  the  mortgage ;  and  as  (if  it  had  de- 
wMlied  to  his  son  subject  thereto,)  it  was  not 
his  ^it  debt,  but  the  charge  of  his  predecessor 
ijpon  the  mortgaged  estate,  it  therefore  did  not 
bind  his  personal  estate — Butler  v.  Butler  {a)^ 
TioiddeU  V.  Twedddl  (6),  Wood  v.  Hunting- 
fwd  (irX  Forre$ter  v.  Lord  Leigh  (rf),  Earl  of 
0(^or4\.laAyRodneff(e),  ShaftoeY^SAaftoe (/), 
fiarl  ^(  Tankerville  v.  Fawcett  (g),    Evelyn  v. 

(c)  6^68. 488.  (e)  14  Vet.  417. 

(i).S.lKr(u»C»i.  Ca.  101.  (/)1  Cox, 007. 

^./  (9)^  Bfo.  Ch,  Ca-  68.— 

(c)  3  Vea.  Idl.  S.  C.  1  Cox,  237. 

(rf)  Ainbl.  116.  (A)  2  P.  Wms.  e64.» 

•  See  also  Bayoi  y.Ovghion,  1  P.  Wms.  347.— Xmoii  v. 
y^nhttm,  1  Ves.55.— Pamju  v.  Freeman,  Ambl.  115. 
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Igaa.         The  distmction  havitig  been  taken  in  so  many 

^rrv^    cases,  and  so  important  a  principle  having  lieea 

and  oUiers   founded  on  it,  it  would  be  idle  to  contend  that 

NoBL      ^  Court  could  not  look  to  circumstances  oat  of 

Md  ofthenk  the  will  (and  that  anzkrasly)  for  the  purpose  of 

ascertaining  a  fact  so  material  for  their  guidance 

as  whether  the  mortgage  debt  was  or  was  not, 

originally  or  subsequently,  the  personal  debt  of 

the  testator.    All  that  the  cases  on  the  subject 

proved  was,  that  it  had  been  done,  and  that  the 

Courts  had  sometimes  refused  to  do  it;  which 

was  merely  establishing  that  there  were  cases 

that  admitted  the  practicability  of  it,  and  that 

there  were  some  that  did  not.    The  present  was 

a  strong  instance  of  the  former,  as  its  ultimate 

decision  required  such  an  inquiry. 

The  whole  question  here  must  be  admitted  to 
be  on$  of  intention  and  construction— of  maoi- 
festation  of  the  testator's  will  by  the  tenor  of  the 
whole :  consequently,  throughout  the  argument 
on  either  side,  the  questions  constantly  recur* 
ring  were,-7-whose  debt  the  mortgage  originally 
was  ?  what  was  the  amount  of  the  testator^s  per* 
sonal  estate  ?  and  that  made  other  facts  and  cir* 
cumstances  necessary  to  arriving  at  the  true  con* 
struction  to  be  put  on  it  by  the  House. 

In  the  case  of  The  Duke  of  Ancaster  ▼.  Mtofer 
the  Lord  Chancellor  says,  ^'  The  case  of  Serk  v. 
4$*/.  Eiay  went  upon  the  idea  of  the  charge  upon 
the  real  estate  being  the  debt  of  the  testator. 
If  that  case  were  recent ^  and  had  not  been/dlowedj 
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Iflbeuld  hafiethcMig^'upoii  the  fkoe  of  it,  it  wad      IMi. 
verj^Kpen  toaigtttteBt/'         *        «        ♦  . 

Lord  Thurlow's  lai^uage  is  peculiarly  appli- 
cable. His  words  are  (having  stated  before  that 
"  it  is  indisputably  true  that  express  words  are  not 
necessary  to  exempt  personal  estate/')  '•  Perhaps 
it  might  have  been  not  unwise  to  have  adopted  the 
rule  laid  down  in  Fereges  v.  Robinson  {Fereyes  y. 
Robert8on\y  that  the  testator  must  use  express 
words  for  that  purpose ;  but  it  is  impossible  to 
abide  by  the  opinion  given  in  that  case,  consis- 
tently with  the  rules  in  other  cases.  The  second 
rule  is/'  (the  first  being  that  the  personal  estate  is 
liable  in  the  first  instance  to  the  payment  of  debts, 
with  the  exception  that  it  may  be  given  exempt 
from  such  payment) ''  that  where  there  is  a  declara^ 

tion  plain,  that  shall  stand  in  lieu  of  express  words. 
This  rule  has  been  laid  down  so  long,  and  acted 
upon  so  constantly,  that  if  other  Judges  were  to 
put  the  construction  of  wills  upon  other  grounds, 
how  wise  soever  it  might  have  been  to  have  ori- 
ginally done  so,  it  would  be  very  unvnse  to 
make  the  administration  of  justice  take  a  course 
contrary  to  former  rules.  Therefore,  if  there  be 
a  declaration  plain,  or  manifestation  clear,  so 
that  it  is  apparent  upon  the /ace  of  the  will  that 
there  is  such  a  plain  intention,  the  rule  then  is 
not  to  disappoint,  but  to  carry  such  intent  into 
execution.  But  should  not  such  intention  mani- 
festly appear,  there  is  not  a  single  case  which 
does  not  take  it  for  granted  that  the  personal 
estate  is,  by  law,  the  first  fund  for  the  payment 
of  debts."  *  *  ♦  ♦  * 
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jaas.  *'  The  true  groand'  upon  which  I  proceed  is  Bot 
'^Q^  ^P^tt  any  of  these  criticisms,  but  simpljf  upon  tbe 
aodotlien   rule  of  law,  tbe  testator  not  kq»ins^  dfii^ofed  bf 

NoftL*  express  words  J  or  any  other  declaratimi^^^^ 
wuloiheiv.  would  tend,  in  law,  to  the  purpose  ofp^^e^erving  tie 
personal  estate  for  any  purpose  whatever,^' : 

Now,  in  the  case  before  thp  Housei  tb^  pur- 
pose is  clearly  manifested  to  thrpw.the  wM^ 
burden  of  the  debts  and  legacies  upon  tlie  Uqw- 
ney  estate. 

On  the  second  point,  it  was  strenuo.usIy  in- 
sisted, that  the  legacy  of  5,00QiL  was  not'ineant 
merely  for.  the  benefit  of  [the  testator's,  ^idow, 
but  also  for  the  benefit  of  the  next,  of  kin; 
and  that  the  argument  which  had  been  foupded 
on  the  care  visible  in  the  framing  of  this  m^Hi 
with  reference  to  the  anticipation  of  a  legal  ope- 
ration, where  the  intent  was  not  expressed  in 
words,  would  strongly  apply  to  establish  the  re- 
sulting trust  which  necessarily  arose  as  to  that 
sum  for  the  benefit  of  tbe  appellants* 

^djornalur. 


tsOkAfn^        After  the  case  had  been  argued  at  the  bar. 

The  Lord  Chancellor  [Eli>on]  addressed  the 
House  in  the  following  manner. — We  will  con- 
sider of  this  case,  and  put  into  a  train  for  further 
inquiry  being  made. 
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In  the  mean  time  I  will  observe  this:  if  a  than      ^*2a 
de?r0es>  atKMg'many  others  estates  subject  to      jsobl 
Mort^l^^  lutakei^  the  authorities  to  have  de-    andotkera 
cided  tb«r  that  does  not  necessarily,  in  all  Cases,      Ifo&L 
h  ^  teorcgages  on  the  estates  so  devised.    If  -^  '^^ 
I  recollect'  rightly  the  case  oiSerk  v.  St.JBlayi 
the  reason  there  given  for  this  is,  that  the  testa* 
tor  dan^ devise  them^ otherwise  than  as  Mbject  to 
the  Wongb^es.    But  he  must  go  further  if  be 
meanib  t6  devise  them  not  subject  to.  the  iridrt-" 
gages  as  between  other  persons.    The  peculiar- 
ity in  this  case,  as  distinguishing  it  from  Serk  v. 
^^^Whether  it  distinguishes   it  from  other 
caMsrl  cbAftdt  cradertake  to  say — is,  that;  be- 
side:* the  det^ise  of  the  estates  subject  by  the 
effect  6f  law  to  the  mortgages,  there  -  is  here  a 
specific  fuiid  provided  for  the  express  purpose  of 
the  payment  of  them,'—!  mean  the  proceeds  of 
thoeie'olher  estates  devised  to  be   sold,    upon 
trust  to  peny  the  mortgages  oat  of  the  money 
arising  fifom  the  isale  of  those  estates. 

It  is  said  nplon  that  parti<;ularif  y  so  varying  this 
case,  that  this  20,000/.  is  a  personal  debt  of  the 
testator,  and  therefore  to  be  thrown  on  the  per- 
sonal estate,  notwithstanding  that  provision; 
and  that  there  is  not  to  be  an  application  of  the 
money  arising  from  the  sale  of  the  real  estate  to 
payofi'the  mortgages,  unless  the  personal  estate 
should  betnsufficient for  that  purpose. 

Now,  there  are  two  ways  of  considering  that ; 
first,  the  Court  must  be  satisfied  that  it  was  his 


290  CA8B8  IS  THE   fiXCHEQUBf^, 

1829.      debt,  and  that  he  has  not,  by  an j  transactioQs  in 
^^jj^^    his  life-time,  so  circumstanced  that  debt  as  to 
and  othe  •   shift  the  burden  of  it  from  his  personal  estate  to 
Noel      ^  particular  part  of  his  real  property,  but  that  his 
and  oth«T9.  personal  estate  is  still  subject  to  it.     Another 
way  of  putting  it  is,  to  consider  whether  the  tes- 
tator has  not,  in  his  will,  expressly  directed  that 
the  money  to  arise  from  the  sale  of  pait  of  hi» 
real  estate  is  to  be  applied  wholly  to  the  payment 
of  those  charges  or  debts,  or  whatever  it  may  be 
proper  to  call  them ;  and  whether  he  hai^  not  ere- 
ated  a  distinction  when  he  comes  to  speakof  such 
other  of  his  debts ;  thereby  intiinatiag^  that,  wit^ 
respect  to  those  charges,  the  ^hole  is  to  be  paid 
out  of  his  personal  estate ;  but  that,  with  respect 
to  the  other  of  his  ddbta,  so  much  only  is  to  b« 
paid  out  of  his  real  estate  as  his  persondi  estate 
will  not  be  sufficient  to  pay. 

That  bdngs  it  again  to  this  question,  whether 
the  respondents  are  right  in  contending,  on  the 
other  side,  that  that  distinction  is  made  only  for 
the  sake  of  the  general  residuary  l^atee,  and 
mrhelher  that  residuary  legatee  being  dead  before 
the  testator,  that  part  of  the  will  does  not,  conse- 
quently, operate  differently  to  what  it  would  have 
^iie  if  she  had  lived* 

Another  question  is,  whether  this  will  is  pro- 
perly and  simply  to  be  construed  as  if  there  had 
been  a  charge  on  the  estates  devised,  which  are 
to  be  sold  for  the  payment  of  the  money,  accord- 
ing to  the  trusts  raise4  the;reby,  or  whether  the 
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meaning  of  this  will  is  or  is  not  that  the  money 

shall  be  still  raised  ;  and  that  the  money  being    ^^^^^ 

raised,  it  shall,  when  it  ca.n  be  no  longer  applied    and  others 

according  to  the  directions  respecting  the  applica-      Nokl 

tion  of  It,  go  in  another  course :  in  other  words,  ^^  others, 

whether  the  £i,000/.  is  not,  in  that  case,  to  go  to 

those  who  were  entitled  to  take  the  residue. 

But  one  very  material  view  of  the  case  must 
depend  on  the  consideration  whether  this  20,000/. 
was  originally  his  debt;  and,  supposing  it  to  have 
heen  originally  his  debt,  whether,  by  some  trans- 
action ifUer  vivoSf  he  had  not  shifted  it  from  the 
personalty,  by  changing  its  character  of  a  per- 
sonal debt  to  that'  of  a  debt  or  charge  to  be  paid 
afterwards  out  of  the  mortgaged  estate ;  or  whe- 
ther he  had  shifted  it,  by  the  effect  of  such  inter- 
mediate transaction,  to  some  other  real  estate. 

These  considerations  make  it  necessary  that 
we  should  see  the  settlement,  and  the  deeds 
creating  the  mortgages. 

Lard  Redesdale. — ^The  settlement  having 
been  expressly  referired  to  in  the  will,  I  think 
tbat  we  should  look  at  it,  as  we  may  do,  for  the 
purpose  of  obtaining  such  further  information  as  . 
it  is  absolutely  necessary  should  be  before  the 
House  to  enable  your  Lordships  to  determine 
these  qnestions. 


{llie  following  is  a  brief  extract  of  the  settle-- 
meat  of  the  testator  on  his  marriage. 
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1823.  It  was  of  five  parts,  dated  Ist  Febrmry,  1788< 

NoKL      *"^d  made  between  Lord  WeMworth^  the  tes- 

and  others  xsitor,  of  the  first  part,  the  Dowager  Countess 
N'oKL      liganier  of  the  second  part,  Sir  WilUn^tf^  As- 

aud  others,  f^  ^^^  gj^  jj  ^  Dashwdod  of  the  third  part, 

!rAoma^  Lord  Bulkel^  and  iZo/jpA  Milbanke, 
Esq.  of  the  fourth  part,  and  Join  Batt^  E^q* 
and  the  Honourable  TApnuu  F.  Wenman  of  the 
fifth  part.  After  reciting  the  intended  marriage, 
and  that  Lord  Wentworth  was  seised  in  fee  sim- 
ple in  possession,  or  entitled  to  the  equity  of 
redemption  of  (&c.  Sac.)  the  Leicestershire  mi^ 
Warwick-^or,  as  they  are  termed  iii  the  case, 
the  Wentworth — estates,  subject  (&c.)  as  to  part 
of  them,  to  the  principal  sum  of  15,000/.  due 
and  owing  to  Joseph  Boultbee  (&c.),  with,  inte- 
rest;— B  mortgage,  by  lease  and  release,  9th  and 
10th  October^  1776  ;  and  another  mortgage  of  the 
following  year  for  5,000/.,  apd  a  farther  mortgf^e 
for  3,400/.  in  1783,  both  to  said  J.  Bauilbeei 
two  annuities,  of  160/.  and  90/.  to  .Lady  Nodi 
by  indenture,  3d  October,  1776  ;  and  10,000/.  by 
deed  poll  (1777)  indorsed  thereon  to  Sir  F. 
DrakCf  and  secured  by  indentures  of  lease  and 
release,  11th  and  12th  March,  1,787  (all  such 
deeds  having  been  executed  by  Lord  WetUworth^ 
the  testator). 

The  settlement  then  recited,  th&t  the  ii^tended 
wife  was  possessed  of  37^000/.  3  per  cent.  Con- 
sols, and  a  fourth  part  of  the  profits  of  the  offices 
of  Clerk  of  the  Hanaper  and  Registrar  of  the 
Affidavits  in. Chancery,  and  a  fourth  part  of  the 
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unsold  estates  of  Lord  Northmgton,  and  a  lease*      .|32SL 
bold  iioniein^Chesterfietd'itrtety  Hhho^ir'^quarit    ^k^eT^ 
AndW^r^lted  thlii  Lord  Whi^&rth  vfi^,  \i^ifa  .andoOiM 
his  nSfi^a;  'to  have  5^000?;  out  df  hfs  jhteltfiwd      nokl 
wifeVlfei'tuil^;  aAd'  thit  (excepting  ttie'hiMiSe)  andotheni. 
th*<^t^Mie^l\)  rie  settled  on  his  IdrdsMf^  iia 
hi8*tnl^,*'ro<f  TM  ifesue  of  the  inarriagfe ;  aind  thai 
the  llf^enM^ih  estates  should  be  settled  stibj^t 
totheiafd'  itfortgag'es,  and  an  annuity  of  BOOH 
to   IbAf^' Mary  Noel,  in   sitisfiictioii    of '  the 
tifo' l^^ot-e-hieiftiohed  annuities  ;  up6la  ttust  tb 
raile^6hfe?f  nbrfexceeding  5,600?.;  and;  stibjebt 
theritd/^Wlhe  hseof  LofdTF;  for  life-  arid  to' 
secure' ah  annuity  of  2507;  to  his  wiffe  after  hii^ 
deathV^^ctaaiinder  to  trustees 'to  raise  5,000/1  by 
a  temi'bf  1,500  years,  for  portion^  for  yotrnger 
children;'  with  the  ultimate  remainder,  or  rever ' 
sion  in  fee,  td  Lord'W.     It  was  witn^ss^  that 
the   thistees'   shotild    stand   possessed    of'  the 
S7,00O/.  tip6n  trust,  &c.  (in  strict  settlement) ; 
and  in  ca*^  there  should  be  no  issue  of  the  mar- 
riage at  thfe  time  of  the  death  of  Lady  W.  in  the 
iife-fime  of  faer  husband,  she  was  to  be  entitled' 
to  dijrpoi^  Of  5,000?.  by  will,  and  the  trustees 
were  to  assign  the  residue  to  Lord  W.  r  but  if 
Lady  W^  should  survive  Lord  W.,  the  trustees 
were  to  sell  sufficient  stock  to  pay  her  10,000/. 
as  soon  as  conveniently  might  be  after  his  de- 
cease— ^to  pay  her  the  interest  and  dividends  of 
the  residue  for  her  life ;  and,  after  her  death,'  to 
pay  over  the  capital  of  the  residue  to  the  per- 
sonal representatives  of  Lord  W.    Then,  after 
providing  for  the  settlement   of   other  minor 
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jaSfiL  p^rts  of  the  fortune  of  the  intended  wife,  it  waa 
^^'^^CTlf  witnessed,  that,  in  consideration  of  the  marrisige 
«id  otfaen  wd  q(  the  said  sufii  of  5,000/.,  Lord  W.  graqted, 
Kosi.  bargained,  sold,  S^c.  the  Wentwarth  estates  to 
mi  QtlmJm,  l4>rd  J^ulheUy  and  Mr.  Milbanke^  Habemhm  [sub* 
ject  to  the  said  mortgages  for  15,0D0/<,  SjWK)/., 
3,400/.,  and  1  ),000/.]  in  trust,  as  to  part,  to  pay 
the  annuity  of  300/.  to  Lady  Noel;  and,  i^^H^i 
thereto,  to  the  use  of  JBqtt  and  Wenman,  for  a 
terfn  of  dp  years*  upon  trust ;  and  as  to.tibefAm^ 
premises,  and  all  the  Wentworth  estates  thereby 
settled,  to  the  same  persons,  for  a  term  of  l/)00 
years,  to  the  use  of  T^ord  IV.  for  life ;  to  Lord  B. 
and  J?.  Milbanke  in  trust  to  preserve,  &c. ;  Lord 
]^.  tf^l^ing  the  r^^ts  and  profits  for  life,  and  Lady 
W.  her  Bfm^^  after  .his  decease;  and,  subject 
thereto,  to  Sir  W.  Aston  and  Sir  H.  W.  Dash 
wooflj  for  a  term  of  1,^00  years,  upon  trusi;  &c.; 
and  from  and  after,  and  subject  tlier^,  to  the 
testator's  first  and  other  sops  in  tail  male  svcces- 
sively;  and*  in  default  of  issue,  to  Lord  ^^  in 
feet  The  nses  of  the  terms  were  declared  to  be, 
as  to  the  99  years*  to  seciire  the  a^muity  tqli^y 
M<ify  Noel;  the  term  of  ),.000  y^rs,  uppn  fr°^t 
(suti^t  to  the  annuity  of  300/.  and  the.l)eforer 
mentioned  mortgages  for  raising  the  aforesaid 
sum  of  pot  more  th^n  5,600/.)  for  Lord  Wr ,  And 
as  to  the  term  of  1,500  year^^  to  secu^  $h^.aa- 
nj«ity  of  250/.  to  the  testator's  wife ;  and  subject, 
^B  aforesaid,  to  levy  and  raise  the  $^0004^  for 
portiopiug  younger  childri^q, 

.  The  covenant  for  further  assiju^nce  was  made 
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ndjeet  as  aforesaid ;  and  that  for  freedom  from 
mcmnbrances  contained  an  exception  as  afore- 
nkL    There  was  no  covenant  to  pay  the  mort-    u^  otibe^ 

P«**-  Wok 

and  otfceni. 

The  Hoose  having  permitted  the  parties  to  be 

farther  heard  by  Counsel  on  the  effect  of  the 

fleltlement; 

ShsBAoeU  appeared  for  the  appdlants  ;  and 

Sudden  fi>r  the  respondents. 


Xoref  Hedesdale  now  submitted  the  folio w-* 
ing  reasons  for  the  jndgment  of  the  House. 

[Having  stated  the  nature  and  objects  of  the 
appeal,  the  names  and  characters  of  the  parties 
on  either  side,  and  their  relative  situation  tnler 
sese^  his  L.ordship  proceeded  as  follows :] 

Hie  qdeirtion  which  comes  before  your  Lord* 
sUps  arises  upon  the  dispositions  contained  in 
Ae  will  of  Lord  fVentworth,  and  the  decree 
which  has  been  pronounced  by  the  Court  of 
&cheqti«r  upon  a  suit  instituted  in  that  Court 
arishig  out  of  those  dispositions. 

My  Lord  fVeniw&rfk  had  two  estates;  one 
which  may,  for  distinction's  sake,  be  called  the 
Leicestershire  estate,  or  the  Wemtwarti  estate ; 
and  th^  other  the  Rcwn^  estate.    To  the  fimt 

X  2 
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1^26.      he  derived  title  from  his  father;  and  to  th^  other 
NoEL^    be  was  entitled  under  a  settlement,  as  heir  at  law 
and  others   of  Mr.  Rawney :  and  the  disposition  which  he 
Noel      made  by  his  will,  on  which  this  cause  arises,  was, 
and  others,  ih  effect,  to  dispose  of  all  his  Teal  estates  except 
the  Rowney  estate,  wbicb  be  took  under  the  Set- 
tlement as  heir  at  law  of  Mr.  Rmcney^  or  under 
his  will,  upon  certain  trusts,  wbicb  it  is  not  ne* 
cessary  to  state.     With  respect  to  the  Rowney 
estate,  he  disposed  of  that  in  this  way :  He  gave 
it  to  trustees  in  trust'  to  sell  and  convert  it  into 
money.    The  consequence  was,  that  he  m^e 
that  estate  no  longer  realty,  but  personal  estate, 
by  the  conversion  of  it  into  money;  and  then  he 
directed  the  application  of  that  money  in  the 
manner  to  which  I  will  next  advert. 

The  first  application  which  he  directed  ttia^, 
that  the  money  to  be  raised  by  the  sale  6(  that 
estate  should  be  employed  in  exoherating  his 
Leicestershire  estate  from  certain  mortgages 
which  were  then  subsisting  upon  that  and  his 
other  real  estate/  With  respect  to  one  of  tbose 
mortgages,  no  question  is  raised  as  to  whelier 
it  is  or  i6  not  to  be  paid  out  of  the  nfoney  to 
be  raised  by  sale  of  the  Rofvney  estate:  bbt, 
with  respect  to  the  second  of  those  mortgages, 
a  mortgage  of  20,000/.  Upon  the  H^enMarth 
estate,  it  has  been  contended  that  the  Rawney 
estate  is  not  to  be  applied  in  the  payment  of 
that  charge,  in  case  the  person^  estate, df  my 
Lord  Wentwarth  should  be  equal  to  the  payment 
of  it,  or  so  far  cmly  as  that  personal  estate  may 
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be  deficient  for  that  purpose.   This  18  contended       1803« 
for  on  the  part  of  the  persons  who  claim  (he  be-    ^'jj^^^ 
nefit  of  the  disposition  made  of  the  residue  of  ^<i  others 
the  money  to  arise  from  the  sale  of  the  Rawney      ^  ^^^ 
estate.    To  the  appellants,  who  are  heirs  at  law   ^^^  othera« 
and  next  of  kin,,  it  makes  just  this  difference— 
lady.  Noel  and  Mr.  Curzon  would  be  each  euti* 
tied  to  one  moiety  of  any  realty  in  dispute,  not 
devised,  as  heirs  at  law  of  Lord  Wenttvorth; 
whilst  I  they  and  \j^Ay  Tamworth,  the  sister,  of 
Mr.  CurzoUy  would  be  also  entitled,  as  the  next 
of  kin,  to  the  personal  estate  of  Lord  Wentworth^ 
the  testator.     It  is  principally  of  importance  to 
them,  therefore,  claiming  as  heirs,  or  an  next  of 
kin,  that  this  sum  of  30,000/.  should.be  applied 
in  discharge  of  the  mortgage  that  subsisted  upon 
the  Leicestershire  estate ;   and  if  there  was  no 
right  to  demand  payment  of  that  mortgage,  w 
the  first  instance,  out  of  the  personal  estate  of 
Lord  Wentworthf  then  that  they  should  be  enti- 
tled to  the  benefit  that  might  arise  from  satisfy- 
ing that  demand  out  of  the  Rowtiey  estate,  and 
not  such  of  the  respondents  as  are  the  persons 
who  are  the  claimants  of  the  residue  of  the  mo- 
ney tO|  arise  by  the  sale  of  that  estate  imder  th^ 
devise  in  the  will. 

Th^  decree  which  has  been  made  in  the  Court 
below  has  been  founded,  in  some  sort,  upon  the 
notioii  that  the  20,000/.  was  a  debt  attaching 
upon  the  personal  estate  of  Lord  WetUworth^  as 
well  as  a  charge  upon  his  Leicestershire  estate ; 
aad,  therefore^  it  has  been  decreed  that  the  per- 
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somd  estate  ought,  in  the  lint  infltaftce,  to  be 
applied  in  payment  of  that  debt ;  and  that  the 
20,000/.  which  was  directed  to  be  raised  out  of 
the  Rown&f  estate  was  not  necessarily  to  be  so 
aad  others,  applied,  because  the  personal  estate  wassaf- 
ficient ;  or  at  least  only  in  so  fiur  as  the  personal 
estate  might  be  insufficient  for  the  payment  of 
that  cha^e. 

The  persons,  therefore,  who  clatmed  the  be- 
nefit of  the  money  to  arise  by  sale  of  theRowmf 
estate,  insisted  that  that  mortgage  should  be 
paid  out  of  the  personal  estate,  so  &r  as  that 
personal  estate  would  extend  ;  and  that  only  80 
much,  if  any,  of  that  30,000/.  as  might  tiien  be 
necessary  to  discharge  the  Leicestershire  estate 
of  the  incumbrance  upon  it,  should  be  demanded 
out  of  the  money  to  be  raised  by  the  sale  of  the 
Rowneif  estate,  for  the  purpose  of  supplying  the 
deficiency. 

Now,  looking  at  the  will  of  Lord  Wentw&rtk 
with  respect  to  the  disposition  of  the  Bewmy 
estate,  it  seems  to  me  perfectly  clear  that  the 
persons  who  claim  the  benefit  of  the  residue 
of  the  money  to  arise  by  sale  of  the  Roumeg  es- 
tate can  have  no  claim  whatever  to  have  that 
.  sum  of  20,000/.  paid  out  of  the  personal  estate; 
for  the  disposition  which  he  makes  by  hfswill  h 
this :  He  first  directs  the  whole  of  the  Rsm^ 
estate  to  be  sold  to  be  converted  into  money, 
iq>on  trust  to  be  applied  first  in  payment  of  the 
charge  of  2,000/.   by  way  of  mortgage  on  the 
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R&wneg  esUte,  in  respeet  of  whick  no  objecttoii  1838. 

is  made  by  either  party  against  the  application  ^^^J^^ 

of  the  money  in  payment  of  that  charge.    He  und  others 

diieets  it  to  be  applied  not  only  in  payment  of  ^^j^^ 

the  principal  money,  but  of  the  interest,  and  all  and  others; 
eipeoces  which  should  be  incurred  in  exonerat*- 
ii^'the  Raum^  estate  from  that  charge. 

He  then,  in  the  same  language,  directs  the 
^fiSM.  charged  by  mortgage  of  the  Leicester- 
Mre  and  Warwick  (or  Wentworth)  estate  to  be 
paid  fin  the  same  way ;  and  all  intereilt  due  at  the 
tnneof  hia  death,  or  afterwards,  and  all  expences 
tfaat'Sibould  be  incurred  in  removing  that  charge 
fooii  the  JLeicestershire  estate,  and  paying  ordis- 
oimging  it  out  of  the  proceeds  of  the  sale  of  the 
JSpiewy  estate. 

The  testator  afterwards  gives  various  sums  of 
money  out  of  the  same  fund,  to  be  raised  by  sale 
of  the  Raumeg  estate/ to  various  persons;  parti^ 
Gohirigr  the  4iumfi  of  5,000/.  and  3,000/.,  and 
gIum|^  it  with  debts  and  legacies;  and  after 
those  dedttctiensf  he  gives  the  remaining  part  br 
reaidue  of  the  money  upon  certain  trusts  ex^ 
pressed  in  the  will. 

Npw,  ooiioeming  the  produce  of  the  sale  of 
that  pfoperty,  one  question  axises  on  the  bequest 
of  that^^OOO/.  The  persons  now  claiming  it  can 
daim  nothing  out  of  that  fund  but  what  is  given 
by  thia  will.  By  the  will  that  sum  of  5,000/.  is 
given  by  way  of  legacy  to  Lady  Wentwerth^  in 
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18S9.       part  satisfaction  of  a  certain  demand  or  debt 
^"^^^^    which  she  would  have  had  against  Lord  Went- 
nnd  others    woi'th  under  her  settlement,  to  be  satisfied  out 
NoKL      ^^  ^^^  property,  if  he  had  not  made  that  dis- 
fMi4others»  position,  and  she  had  survived  him.     Now,  if 
any  property  is  given  by  a  will,  as  the  subject  of 
a  legacy,  to  a  person  in  being  at  the  time  whea 
the  will  is  made,  but  who  dies  before  the  testa- 
tor, that  legacy,  of  course,  becomes  lapsed,  and 
is  no  longer  payable.    That  is,  by  law,  the  re- 
sult of  such  contingency ;  to  which  every  person 
who  makes  a  disposition  by  will  must  be  deemed 
to  know  that  such  a  disposition  is  subject;  and 
therefore,  although  it  is  contended,  on  the  part 
of  the  heirs  at  law  of  Lord  WefUwort/i,  that  that 
5,000/.  arising  out  of  the  sale  of  the  Rowneg 
estate  should  be  raised  for  their  benefit,  as  60 
much  residue  of  his  real  estate  undisposed  of  by 
Lord  Wentwortli^  will,  I  conceive  that  that  is 
not  the  true  construction  of  the  will  of  Lord 
l^^S^nt    W^t^orth;  because,  having  given  that  6,000/, 
bei^dev^-  ^^  ^^^  shape  of  a  legacy,  which,  in  its  nature, 
«Dtooacon-    must  be  subject  to  that  speqies  of  contingency, 
iddch  nerer    the  Contingency  is  one  which  he  must  be  sup- 

oocmred,  the 

bequest  foiik    posed  to  have  looked  to  for  the  benefit  of  those 

Into  the  real- 

da^^^fimd  persous  to  whom  he  gave  the  residue  ojT.the  mo- 
was  id  iwve  ney  to  arise  by  sale  of  the  Rown&f  estate.  It 
therefore  se^ns  to  me  that  the  decree  ]»  per- 
fectly right  in  the  manner  in  which  it  has  dis- 
posed of  that  question,  by  holding  that  that 
5^000/.  is  not  to  be  raised  out  of  the  money  which 
was  directed  to  be  raised  for  that  purpose  by 
99\e  of  the  real  estate,  inasmuch  ^  that  contio« 
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gency  has  happened  to  which  the  testator  must      1823. 
be  supposed  to  have  looked  at  the  time  wheniie    ^^^okT^ 
^ttde  his  will.  and  othem . 

V, 
NOBL 

With  respect  to  the  20,000/.  it  is  directly  the  and  other*. 
Eeverse.  That  20,000/.  was  a  debt  existing. upon 
bis  Leieesters/nre  estate, — a  debt  which,  in  some 
manner  or  other,  was  charged  upon  that  estate,  but 
it  was  certainly  subject  to  no  contingency;  and, 
therefore,  when  he  directed  the  j20,000/.  to  be 
laken  out  of  the  money  to  be  raised  by  the  sale 
of  the  Rawnetf  estate,  he  must  have  intended 
that  those  persons  who  were  to  take  the  residue 
of  the  money  that  arose  from  the  Rowney  estate 
should  take  that  residue  after  payment  of  that 
8iim  of  20,000/.  I  think,  therefore,  that  there  is 
oeally  no  question  properly  between  the  persons 
who  are  devisees,  not  properly  or  expressly  de* 
visees,  but  who  are  entitled,  under  his  will,  to 
the  surplus  of  the  money  arising  from  the  sale  of 
the  Rowney  estate,  and  the  persons  who  are  en- 
titled, as  his  next  of  kin,  to  his  personal  estate. 
The  decree  has  treated  the  20,000/.  as  a  debt 
aflSecting  the  personal  estate  of  liord  Wentworth^ 
and  to  be  first  paid  thereout,  upon  the  principle 
that  where  the  personal  and  real  estate  are  both 
chargeable  with  the  payment  of  a  mortgage  debt, 
the  personal  estate  shall  be  first  applied,  in  exo< 
nemtion  of  the  real  estate.  This  is  founded  upon 
certain  rules  which  have  been  long  established . 
in  the  Courts  of  Equity,  and  which  are  rules  for 
vhat  is  commonly  called  the  marshalling  of 
assets;  that  is,  for  applying  the  real  and  per- 
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1888.  sonal  (nroperty  of  a  person  dying,  whether  U«^ 
^^oKL^  ^^^^  ^^  intestate,  in  payment  of  his  debts,  accord- 
atid  others  ing  to  a  certain  order  established  by  those  raks. 
If  J^^  And,  certainly,  if  a  debt  be  a  debt  that  is  parti- 
And  otfaeiy.  cularly  oharged  on  real  estate,  but  is  also  a 
personal  debt  of  the  testator,  or  of  a  person 
dying  intestate,  it  is  perfectly  clear  that,  accord- 
ing to  the  course  of  those  established  rules,  the 
debt,  though  charged  by  way  of  mortgage  on 
the  real  estate,  is  to  be  taken,  in  the  first  place, 
out  of  the  personal  estate,  if  the  personal  estate 
will  extend  to  the  payment  of  it ;  or  if  not,  so 
£ur  as  it  will  extend  towards  that  payment ;  and 
the  real  estate  can  only  be  resorted  to  to  make 
^ood  the  deficiency,  if  any.  But  this  has  al- 
ways been  considered  as  a  right  existing  on  fae^ 
half  of  the  person,  whether  devisee  oriieir  at  law, 
who  may  claim  the  real  estate.;  and  a  right  ia 
that  person  to  have  the  personal  estate  so  ap- 
plied, in  exoneration  and  discharge  of  the  real 
estate. 

The  first  question  that  would  arise,  therefore, 
in  this  case,  would  be,  whether  this  90,000/.  was, 
under  the  circumstances^  to  be  considered  as  a 
debt  against  the  personal  estate  of  Lot d  WeiU- 
worthy  as  between  the  persons  entitled  to  the 
Leicestershire  ox  IVeniwarth  estate,  upon  which 
it  was  originally  charged  by  way  of  mortgage, 
and  the  persons  entitled,  as  next  of  kin  of 
Lord  Wentworthf  to  the  personal  estate,  or  as 
residuary  legatees  of  the  personal  estate  he  was 
possessed  of  at  the  time  of  his  death. 


Looking  at  the  original  constitution  of  the  debt      fft^SF. 
iteeJf,  I  think  great  doubt  might  be  raised  i?he-    ^"^J^^^ 
tfaer  it  evter  -m^  a  derbt  upon  the  personal  estate   and  otheri 
of  Lord  Wentt^arth^ — I  mean  a  debt  which  any      jf^j^ 
person  but  a  creditor  had  a  right  to  demand  as   ««d  otiienr; 
against  the  personal  estate  of  Lord  Wentworih ;  whittothe 
for  a  creditor  may  have  a  right  to  demand  a*  ^jJSiy^. 
debt  against  the  personal  estate,  which  the  heir  Sd>^^3w» 
at  law  or  devisee  of  the  real  estate  may  not  have  |^^^^^. 
a  rigbt  to  require  to  be  paid  out  of  the  personal  ^; 5^^ 
estate,  in  exoneration  of  the  real  estate.    Thus,  ^^^^tt. 
for  instance,  if  a  real  estate  comes  to  a  man  SJ[*^2,edia 
subject  to  a  mortgage,  and,  upon  transfer  of  ^^jjjy^ 
Aat  mortgage,  that  person  covenants  for  pay-  ?*^^''» 
ment  of  the  mortgage-money  (which  he  must  do  «i^  npa 
in  order  to  Obtain  the  loan  from  the  person  ^ho  penonai  < 
takes  the  mortgage),  that  is  not  a  debt  which  is 
not  to  be  paid  out  of  his  personal  estate,  iu  exo- 
neration of  his  real  estate,  for  the  benefit  of  the 
beir  at  law,  because  the  debt  was  not  originally 
his  debt.    Then  I  think  great  doubt  might  be 
raised  in  this  case,  whether  the  20,000/.  charged 
Qpon  the  Leictstershire  estate  ought  to  be  consi- 
dered, at  least  with^  respect  to  a  considerable 
part  of  It,  as  a  debt  which  was  originally  the 
debt  of  Lord  Wentworth,  in  the  sense  in  which 
that  word   is  commonly  understood    in    such 
cases;   btat  I  think  it  is  scarcely  necessary  to 
agitate  thit  iqnestion,  because  Lord  Wentworth> 
upon  his   marriage,   made  a  settlement  of  the 
Leicestershire  (or  Wenttvorth)  estate,  then  sub- 
ject to  this  mortgage;  and  in  that  settlement  he 
cautiously   provided  that  the  persons  claiming' 
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1823,      the  Leicestershire  estate  u&der  that  settlement 
^^^^    should  not  have  a  right  to  call  upon  kimjorpay' 
nd  othen   ment  of  that  debt.    Anxious  words  are  used  in 
Noel      ^^^'  provision,  the  effect  of  which  wottld  cer- 
and  Qthera,  tainly  be,  that  no  person  claiming  undw  the  set- 
tlement  which  he   made   of  the  Leicest€Pdiife 
estate  upon  his  marriage,  could  require  him  to 
pay  out  of  his  other  property,  whatever  it  m%ht 
be,  that  mortgage  debt ;  but  that  the  penotu 
claiming  under  the  settlement  must  taloe  subject 
to  that  mortgage.    All  tlie  limitations  in  that 
settlement,  however,  terminated  with  his  death, 
because  Lady  Wentworth  had  already  died  be- 
fore him,  and  because  there  was  no  issue  of  the 
.  marriage,  and  therefore  he  had  full  power  of 
ilisposal  of  the  Leicestershire  estate ;  and  if  he 
had  made  no  disposition  of  it  by  his  will,  it 
would  have  descended  to  his  heirs  at  law. 

This  was  felt  in  the  argument  on  the  part  of 
the  respondents ;  and  they  contended  that,  inas- 
much as  all  the  limitations  contained  in  the  set-* 
tlement  were  at  an  end,  the  question  was  be- 
tween the  persons  who  might,  if  he  had  died  in- 
testate, claim  as  heirs  at  law  of  Lord  Wentworthy 
the  Leicestershire  estate;  and,  possibly,  his  de- 
visees, if  he  had  disposed  of  his  Leicestaskire 
estate,  and  his  next  of  kin,  or  the  persons  who 
might  be  entitled  under  the  settlement  to  his 
personal  estate. 

I  confess  that  it  strikes  me  that  it  would  be 
very  dangerous  tu  hold  that  the  question  could 
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be  80  fhuned,  because  the  consequence  would      1833. 

te,  that  it  might  for  a>century  be  uncertain  whe-      xoteT^ 

ther  the  personal  estate  of  a  person  standing  in   and  others 

the  same  -situation  in  which   Lord  Wtnticorth      Xoel 

stood  was  or  was  not  to  be  liable  to  the  payment  a»d  others* 

of  saeh  a  demsmd ;  for,  if  Lord  Wentwcrth  had 

had  issue,  and  the  issue  had  for  a  century  been 

in  possession  of  this  Leicestershire  estate,  with* 

oat  haring^  barred  the  remainder  to  the  right 

hehrs  of  Lord  WeniU)arthy   and  then  the  right 

heir  had  been  entitled  to  the  estate  at  the  dis^ 

boice  of  a  century,  the  personal  estate,  if  not 

dissipated,  which  it  might  be  in  the  mean  time, 

might  be  called  back  out  of  the  hands  of  the  pei^ 

son  to  whom  it  had  come,  for  the  purpose  of 

^iswering  this  chaige  on  the  Leicesterskire  esh 

tate :  I  therefore  think  it  ought  to  be  held)  that^ , 

by  the  terms  of  that  settlement,  Lord  fVentwortk 

had  declared,  fully  and  sufficiently,  his  intention 

between  the  persons  entitled  to  his  real  and  his 

personal  estate,   that   the  Leicestershire  estate 

should  bear  the  burden  of  that  mortg^e,  so  that 

that  burden  should  not  fall  upon  his  personal 

estate,    either    in    his    life-time,    or   after  his 

death. 

That  would  be  sufficient  to  decide  the  question 
with  respect  to  thb  sum  of  20,000/.,  and  that' it 
ought  not  to  be  paid  in  the  manner  in  which  the 
decree  in  this  case  has,  in  disposing  of  that  quM** 
tion,  determined  that  it  should;  because  the 
decree,  treating  this  20^X10/.  as  a  debt  payable 
out  of  the  personal  estate  of  Lord  Wentttrarth^  in 
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exoA^ratioii  of  hid  Xjek^tersUre  estate  in  the  first 

'^^^    I^ace,  baf  supposed  that  the  conseqaence  vrould 

and  others   be,  that  the  WfiOOL  directed  to  be  paid  out  of  the 

No&L      money  to  arise  by  the  sale  of  the  Rowney  estate 

and  othew.  ^^viU  be  for  the  benefit  of  the  pefsons  daiming 

the  residue  of  the  money  to  arbe  by  sale  of  that 

part  of  bis  real  property. 

Now,  it  appears  to  me^  the  decree  is  wrong  on 
both  points;  for,  <a  the  first  it  is  wrong,  inad- 
much  as  it  proceeds  on  the  supposition  that  the 
SO.OOO/.  was  a  personal  debt  of  Lord  Weniwortk, 
and  therefore  to  be  charged  u|xm  the  persond 
Mtate  of  Lord  Wentworthy  in  exoneration  of  his 
real  estate :  and  it  was  wrong  in  the  next  place— 
eve^  supposing  that  to  have  been  the  case— in 
ordering  that  this  sum  of  20,0007.  should  not  be 
tak^i  to  pay  off  the  mortgage  on  the  Wentwarth 
estate,  out  of  the  money  to  arise  by  the  sale  of 
the  Rmoney  estate,  but  that  it  ought  to  sink  \rAo 
the  mass  of  the  residue  of  the  money  to  be  raised 
by  the  sale  of  the  Rowneg  estate,  in  the  same 
manner  as  the  5,00M.  directed  to  be  raised  Tvaft 
heild  to  have  dpne. 

The  question,  therefore,  strikes  me  to  be, 
really,  not  between  the  appellants  in  this  case, 
smd  the  respondents;  but,  if  any  question  did 
arise,  it  would  be  between  two  of  the  appdlants 
vA  the  third  appellant;  for,  if  Lord  Wentwartk 
had  not  executed  that  settlement  which  he  did 
execute  upon  his  marriage;  and  if  the  20,000/* 
had  clearly  and  unquestionably  been  the  debt  of 
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Lord  Wmtwarth,  payi^bie  in  the  firot  place  out  of      1825. 

Ids  perswal  estate,  it  would  have  beeft  a  quee^      NobT' 

tion  between  his  hem  at  law  and  his  personal   ^nd  oth^p 

representativi^  or  next  of  kin.  And,  in  that  case,      j^ o*B^ 

1  sdl}  conceive  thftt  it  is  impossible  that  the  per-   ^^  otik^n^ 

SOBS  who  claimed  the  benefit  of  the  residue  of 

the  Qioney  to  jE^rise  by  sale  pf  the  Rownejf  estate 

€Did4  have  any  right  whatever  to  that  20,000/. ; 

but  th^t  that  9Q,<NMM.  must  result  for  the  benefit 

of  the  heir  at  law  of  hot^  W^nkvarth^  as  part  qf 

bis  real  estate  not  given  to  the  persons  vrho 

claim  the  benefit  of  that  provision  with  respect 

to  the  Rownejf  estate ;  just  as  in  the  case  where 

a  man  gives  out  of  money  to  arise  by  sale  of  reai 

estate  a  distinct  sum  of  money  to  a  charity, 

which  is  made  void  by  the  statute  of  mortmain^ 

that  speciQc  sum  so  given  is  held  to  belong  to 

the  heir  at  law,  and  not  to  the  person  who  may 

otherwise  clain^  the  benefit  of  the  devise  of  the 

estate  upon  which  that  charge  was  made.    1 

think,   bowever,  that, — though  the  appellants, 

standing  in,  I  may  say,  a  contradictory  situation 

in  09e  respect,  hs^ve  not  argued  the  question  be* 

tween  themselves,  it  is  clear,  from  the  circum^ 

stances  attending  the  nature  qf  the  d^t  that  was 

chained   upon  the  Leicestershire  estate,  and  the 

settlement  that  was  made  by  Lord  Wentuwrth  upon 

his  marri^e, — yet,  if  Lord  Wentwarth  had  died 

intestate,  thp  persons  who  would  be  entitled  txi 

the  benefit  of  the  fjeicestershire  estate,  as  his  heirs 

at  law,  would  not  have  had  any  right  to  dsMi 

that  mortgage  to  be  paid  out  of  his  personal 

ejitate.   Qut,  in  truth,  Lord  Wentwarth  has«aade 
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i82i.      a  provision,  and  a  specific  provision,  for  the  pay- 

jj^^    ment  of  that  debt,  and  that  removes  all  doulrf 

trnd  others*    and  difficulty.     He  has  expressly  diredled  that 

Noel      i*  ®hall  be  paid  out  of  the  money  to'arise  by  th^ 

md  other*,    gale  of  the  Rawney  estate.     He  has,  in  tenns, 

declared  in  what  manner,  and  by,  what  tnt^m, 

and  out  of  what  fand,  he  fnestnt  that  debt  to  be 

paid  :  and  he  has,  as  it  seems  to  tne,  by  the  very 

terms  of  his  tvill,  d^lared  that  that  debt  should 

be  paid  *v holly  out  of  the  mdney  to  arise  by  the 

sal*  of  the  Roivney  estate. 

lie  certainly  could  not,  by  stch  a  diVectioir, 
exclude  a  creditor  from  any  demand  against  his 
personal  estate,  or  against  his  Leicestershire  es- 
tate, as  between  persons  who  might  clafm  under 
hint,  whether  as  heir  at  law  or  devisee,  or  in  any 
other  manner.  He  hais  declared  his  will  upon 
the  subject,  and  they  who  claim  under  h  must  be 
bound  by  the  will.  And  it  seems  to  me  thsit,  by 
the  very  content  of  the  tvili;  it  is  clear  arirf  evident 
that  he  miant  that  the  20,000/.  should  be  l*aid  out 
of  the  produce  of  the  Rowney  estate-,  and'"but  of 
no  other  fund,  if  the  produce  of  the  Rowneif 
estate  should  be  sufficient  for  that  purpo^. 

It  IS  contended,  that  this  Ivas  ihtendted  only 
for  the  benefit  of  Lady  Wenltcorth,  incase  she 
should  survive  him,  that  she  might  enjoy  all  the 
benefit  he  had  given  to  her  by  his  will ;  and, 
amongst  others,  the  residue  of  his  personal  es- 
tate. That  may  have  been  in  his  view,  but  I  do 
not  see  that  it  was  exclusively  in  his  view.    He 
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had  this  in  view,  that  Lady  Wenhoarth  might      ^^^^v. 
rebae  the  dispositions  made  by  his  will,  and  in-      noel 
sist  upon  the  terms  of  his  settlement,  the  terms   ^^  others 
of  nrhich  settlement  would  have  given  her  very      Hozh 
considerable  sums  of  money ;  and  he  therefore  •*"*  others; 
made  provision  in  his  will,  with  a  view  to  prevent 
any  dispute  in  his  family  upon  that  subject^  giv- 
ing her  an  ample  compensation  for  whatever  she 
might  be  entitled  to.   But  he  has  so  expressly  de- 
clared his  intention  that  the  Leicestershire  estate 
should  be  exonerated  from  this  iOfiOOL,  and  aU 
interest  tlmt  should  have  accrued  upon  it  at  the 
time  of  his  death,  and  all  costs,  chaises,  and 
expences  that  might  arise  by  freeing  the  Leices- 
tershire estate  frcHn  the  burthen,  and  that  it  should 
be  repaid  out  of  the  money  to  arise  by  sale  of  the 
Rawney  estate,  that  I  think  it  impossible  to  sup- 
pose that  he  had  in  contemplation  that  that  debt 
should  be  paid  out  of  any  other  fund,  provided 
that  fifiecific  fund  should  be  sufficient  for  the  pur- 
pose, imder  any  circumstances,  and  in  any  event ; 
but  that  as  £ir  as  that  fimd  should  be  sufficient 
for  that  pjorpose,  that  should  be  the  only  fund  to 
be  so  affiled.    It  was  probably  not  in  his  cOn* 
templation  at  that  time  that  it  would  not  be  suf-* 
ficient  for  the  purpose  ;  but  I  apprehend  the 
fond  was  not  only  sufficient  for  the  purpose,  but 
ii^aa  a  very  much  more  than  ample  fund  for  sa- 
tisfying every  provision  to  which  he  had  made.it 
applicable* 

Under  these  circumstances,  it  appears  to  me 
that  the  decree  ought  to  be  affirmed,  so  far  as 

VOL.  XII.  Y 
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1823^      relate  to  tbe,  si^qi  of  ^000/,  given  by  way  <)f  le- 

^"llaKL^    gapy  to  Li|dy  JV^e^oriK  be<jw^^  that aum  ww 

andotuew   gi^fn  as  alc^cy ;.  foidth^^efore  mu^t  be  siip- 

NoKL      P^*?d  by  the  teetatpr  (p  be  giv^nsubjciet  tq  all 

and  othen.  ppsBJbUitifs.  whiph  iujgbt  happen ;  and,  amoogst 

otberp^  to  th0  death  of  the  )^|atee  ia  the  life^ 

tiiaae  ^^the  jt?9l»tor.  .    » 

..  j^ut;  the  8Q,000/.  wa?  given  sut^ect  to  no  con- 
tingency :  it  W90  a  debt  deniaadable  out  of  his 
fj^peMtersbire  estatea» ---demandable,  unqueation- 
^hly,  by  a  creditor  out  of  hia  per»onal  estate 
also ;  but  it  wafi  a  de][)t,  which, be  himself  bad«  in 
bis  life-ti|Be^  anxiously  proyidod  for  in  his  mar* 
Ti^ge-settlement )  and  i^  spch  maq^ier  as  tbat  tbe 
perspps.  claiming,  (he  Leife^ter^hife  .(?stat0  ymkr 
t^it  m{iniagie*pettlemqnt  sbOi})d  not  be  ftt  liberty 
to  4eiB4nd  it  ,as  against  him  pr  hid  persoaai 
eptfit?*  .     . 

I  therefore  conceive  that  the  decree  ought  to 
be  in  this  respect  varied  \  and  that  it  ought  to  be 
declso^ed^  that  that  mortgage  of  ae^O^Of.  ^ffiscting 
t^e  Leif^t^^hircea^te^  with  all  interest  due  at 
tiiie  d«atb  of  J^ord  WenMwtK  and  which  has  since 
acprued)  and  all  costsi  charges,  and  expence9 
att$n.ding  the  exoneration  of  the  Leicestershire 
estate  from  that  mortgage,  should  be  paid  out 
of  thp  produce  of  the  Rawney  estate ;  and,  vitb 
this  variation,  I  would  submit  to  your  Lord- 
ships to  affirm  the  rest  of  the  decree  made  by 
the  Court  of  £x<:hequer. 
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1823. 


Tke  Lp/rd  Chancellor^  at  the  eaQclaoioa  of 
Lord  lUdeadak^s  address,   obsarved, ,  that  he      i^ qbl 
would  take  the  liberty  of  addressing  a  few  oblier-   aod  others 
vations  to  their  liordships  on  this  case  on  itfim-      -^oei, 
i%next: 


The  furthtJf  canaUkntion  was  therefore  poet*     ^^^. 
polled  till  that,  day;  when  the  delivery  of  the 
grounds  of  the  judgment  was  resaobed  in  the  fol- 
lowing terms  by 


The  Lard  Chancellor  [Elimk]. 
In  this  case  the  bill  was  filed  to  establish  the 
will  of  Lord  Wemlwerth ;  and  the  question  pro-» 
posed  is,  in  what  nianner  cettaih.sams  directed 
by  that  will  to  be  paid  should  be  dischaq^ed ; 
particularly  the  sum  of  2,000/.,  the  sum  of  20,000/., 
and  the  sum  of  5^0d0/. :  and  it  will  be,  perhaps, 
in  your 'Lordships'  recollection,  that  there  waa 
very  conalderable  doubt  as.  to  the  sum  of 
80,0001. 


The  will  oilAxtA'Wentivarth,  as  statied  in  the 
piqieva  ttpoji  your  Lordships'  table,  giv^a  and 
defiaes  all  and  singular  his  majors,  riiessuages, 
landjr,  tcinemente,  rtetories,  adirowsons,  tithes, 
rents,  and  other  hereditaments  wfaatsoeYer,  si- 
taate  in  the  several  counties  of  Leicester  and 
Warwick^  to  which,  under  the  settlement  made 
previous  to  his  marriage  with  his  wifq  Mary;  late 
Dowager  Countess  Ligonierf  he.was  entitled  in 
fee  simple  in  reversion,  expectant  on  the  limitar 
tions  therein  contained,  to  his  sons  successively 

Y  2 
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1S23.      in  tail  male ;  subject  to  the  tenna  «fdr  years  and 

^"^^^^    charges  thereby  created^. aad  to  the  Aootg^es 

'  and  others   aad  inciimbrances  therein  mentioned  CV'  Mcited; 

NoBL  ^^^  the  question  as  to  the  'SfMNNtf^'^^  irdation 
and  qihetn.  to  those  mortgages  and  inrumbrailc)^  th«VeSii 
mentioned  or  recited;  and  therefore  it  iHiA 
been  thought  proper^  «ipOfn<  looking 'into  jthe 
pritited  cases,  tliat  the  uArrii^e^settienieat 
should  have  been  set  out ;  and  the  cinise  steed 
over  in  order  that  we  might  have  amopporMoity 
of  seeing  and  considering  the  efleci  of  that  set- 
tlement touching  what  was  to  be  done  nvith  those 
two  estates^  as  this  might  possibly  be  bonaidered 
as  one  of  those  cases.in  which  oundetermimatioD/, 
after  consideration,  would  be  'of  great  )&Bpoit«' 
ance*  *     ,t    '-*.».  "• 

;  ■  '.,•••.•  j  *"  i  -     • 

The  testsior  th^  ^ivesr  all  lli&  tannevsr  nMi^ 
suages,  and  so  on,  using  the  general  wmds  ia 
describing  the  estate,  [except  those  to  which  he 
is  entitled  under  the  marriage-settleirietot  0D>it^iU 
of  his  late  great  uncle,  Thomas  Rownetf^  Bfeqmre, 
deceased,  or  as  bis  heir  at  law,  in.  <tbeiB«MfMil 
counties  of  Gloucester ,  Wcreestery  Wmnmoki 
Ni^kumberUtndi  Durham j\  Ymk^MiddieH»feaA 
Surrey y  and  the<;ity  oiLondmi^  or  elsewJber6\;  anil 
also  except  certain)  estates  vested  in  him  upon 
any  trust,  or  by  way  of  mortgage,]  with  the  ap 
purtenances  thereto  respectively  belonging,  unto 
his  friends^  the.  Bight  Honourable  J!for<«»  Lord 
Henkff.BXiA  Hir  James  Blaud  Burgest  aod  their 
heird,  to  the  uses  following ;  (that  is  to  8ay»)  '^  to 
the  use,  intent,  and  purpose  that  they  fhe^id 
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MortM  ]^hl  Ikni^  and  Sii^  James  Bland  Burgesi      1S3S. 
aadtherarvf?  or  of  them,  and  his  heird,  shall  and    ^om.^ 
may^  firoiD  time  to  time,  during  thenatoral  life  of  andutlMT* 
XDjr  nster  JwMth  Lady  Milbemke;.  wife  of  Sir      ^okt 
Ralph  MMdnkej  Baronet,  bare,  receiv^^  aad  andotherti^ 
take,,  by,  from,  and  out  of  my  said  manors,  me6^i> 
saages^'  land»,  tenements,  hereditements,    and 
piemiMs  •  hereia4>efore  devised,    one  annnity^ 
dear- yearly  rent^chaige,  or  annual  sum  of  500f. 
steijiog,  f^ean  of  all  tleductions  and  abatements.'* 
There  Are  thra  the  usual  powers  of  distress  and 
eiitflyi^.f(M^  the  better  securing  the  payment  of  that 
aimuitjjpjf  'The  testeter  then  gives  several  oth» 
aanuilwBt  to '  several  .persons  whom   he    them 
namea^t^'Se^^'^i^  ^^  1^^  power  of  distrdssj; 
and  so  on,  to  secure  the  payment  of  those  annu* 
ities  respectively,  with  remainder  to  the  first  and 
other  sans  4rf' Lady  Milbanke^  with  other  remain- 
derston^OTJ 

The  will]thte'eonftMns<tlK>se  clauses  which  are 
genev^tjr  found  Ytk  wills  of  this  description,  as  to 
taluag-tbenaaheatid  arms  of  the  testator;  abdthen 
there  isr  Ais  very  matarial  clause :  ^*  And  whereas 
thereal  estates  devised  by  the  will  of  the  said  Tho- 
SHU  Rovm^-&om  stand  limited  and  settled  to  the 
use  of  ime  ^and  my  assigns  during  my  life,  and 
aitor  niy  decease,  to  my  sons  successively  in  tail 
male ;  ^aoA^  for  d^ult  o£  such  idsne,  to  my  own 
right  heirs  i  tod,!t^Bder  th^  trusts  and  directions 
contaiMd  in  the*  sirtd  Will  of  the  said  Thmai 
Rmvnejf^  the  surplus  ot  residue  of  his  personal 
estate,  now  consisting  oil  SGI.  9s.  bd.  ^  per  cent. 
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18S8.  Consolidated  Bank  Annuities,  standing  in  the 
^^^  name  of  Oldfield  Bowles^  Esquire;  and  of  a  srna 
mod  otiMn  or  sums  in  some  other  of  the  public  fonds,  stand-^ 
Noel  ^^  ^^  ^^  name  of  the  Accountant  General  of  the 
and  odm*.  Court  of  Chancery,  is  to  be  laid  out  in  the  pur- 
chase of  lands  and  other  hereditaments,  to  b« 
settled  to  the  same  uses  as  are  subsisting,  or  ca* 
pable  of  taking  effect,  in  the  estate  devised  bj 
the  will  of  the  said  Thomas Raumeyrr^^  I  do 
hereby  declare  my  will  and  mind  to  be,  that  the 
tarplus  and  residue  of  the  personal  estate  of  the 
said  Thomas  Roumey  shall,  from  the  time  of  my 
decease,  be  considered  as  personal  estate,  and 
not  as  land;  and,  therefore,  that  the  same  shall 
not  be  laid  out  in  the  purchase. of  lands  or  other 
hereditamenta*;  and  that^  if  any  lands  or  other 
hereditaments  shall  have  been  purchased  with 
the  same,  the  lands  and  hereditaments  so  pur- 
chased shall  be  sold.  And  1  hereby  declare  my 
will  and  mind  to  be,  that  the  said  surplus  or  re- 
sidue of  the  said  personal  estate  of  the  said  Tka- 
mas  Roumey^  and  also  the  sum  or  sums  ofmoney 
to  arise  from  the  sale  of  the  lands  or  heredita- 
ments which  shall  or  may  be  purchased  with  the 
same,  shall,  for  all  intents,  efiects,  constmc* 
tions,  and  puiposes  whatsoever,  be  considered 
and  taken  as  part  of  the  personal  estate  of  me 
the  said  Thomas  Yisconnt  Wentsoortk.  And  I 
hereby  give  and  bequeatb  the  same,  and  assume 
to  give  and  bequeath  the  same  unto  my  execa- 
tors  hereinafter  named)  to  be  by.  them  applied 
tod  disposed  of  in  or  towaMs  pagiiuevt  of  my 
debts  and  legacies." 
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Then  the  tsitaiof  pretfeeils  t^  that  part  of  the  1839. 
wiH  upon  which  the  principle  <|tie8tion  in  the  ^^f^^ 
cai^has  atjls^n.  The  first  clause  in  that  part  of  and  others 
tM  i«]Il  i^  id  thtee  words  :  ''  t  give  and  devise  ^^  J^^ 
idrtuid-^yery' my  tnabors/  messiiagas,  Idiids,  te«  ^nd  others. 
n^ftients,  rectoriM,  advowsoiis,  tithes,  rents^ 
and  other  her^itara^gnts  whatsoever,  i^ifiiate  in 
the  sevMal  cbuntieB'  of  Gloucester,  Worce9teri 
Nartkmmieriandj  Durhaiky  York^  MiMksex'i 
and  Skury^  and  the  city  <^i  Londmij  or  elsewhere^ 
iriticb  I  am  e^hled  to  in  fee  simple, ,  in  posses*^ 
ftion^  reversion,  'remaindCT,  or '  expectancy,  or 
which  f  I  have  any  power  to  dispose  of  under  the 
marnagoftettl^fment  or  will,  or  the  heir  at  law  of 
my  said  late  great  uncle  Thomas  Roumey,  Es-' 
quive,  deoeitsed,  aiid  all  my  estate,  rights  anff 
title  of  and'  to-thesame  premises,  and  eve^y  part 
thereof,  in  r^ersion,  remainder,  or  expectancy,' 
or  otbisrwise  howsoever,  unto  and  t6  the  use  oi 
the  said  Morton  herd  Henley  and  9Av  James  Bland 
B^ges,  and  their  heirs,  upon  trust  that  they  the 
said  itorionJjotA  Benley  and  ^\t  James  Bland 
BurgWy  or  the  survivor  of  them,  or  the  hei^  of 
SQch  snrvivor,  do  and  shall,  at  such  time  or 
times  as  to  them  or  hitn  shall  seem  most  advise^ 
ahle^  9e\\  and  didpos^  of  the  sMio  premises." 

The  ^ilt  theA,  afler  th6  usual  clause,  making 
the  receipts  of  the  trastees  a  discharge  to  pur- 
chasers^ *  directs  that  the  truiste^  are  to  stand 
**  possessed'  of  and  in  the  momes  to  arise,"*-^ 
•*  molH^,-*  ^Jxmr  Ldrdships  observe,  *•  to  arise 
from  the  sale  of  the  said  premises,  and  th^  rents 
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1823.  and  profits  arisiiig  therefrom  in  the  miean  time; 
'^^^^^  and  until  such  Bale,  upon  the  tnislB;  aad  to  and 
au4oijber9  for  the  several  ends,  intents,  and  parpdiesliere- 
NoBL  inaf ter  mentioned ;  •  that  ifi  to  say,  in  trubt,  in  the 
snd  others,  fic^t,. place,  to  pay  and  discl^rge  the  principal 
sum  of  2,000/.  chargeable  upon  sonei  part  of  the 
aforementioned  premises,  and  raisabla  by  means 
of  a  term  of  1,000  years,  created  by  liM*  settle- 
ment mode  previous  to  the  marriage- of  ike  said 
^i^0mas  JSmth^  and  ilfory  Ihflhpef  spinster, 
and  thereby  limited  to  Thmias  Pntdm,  Doctor 
in:  ;Diviinity»  and  John  Wright,  Esquire,'  their 
executors,  administrators^  and  assignfs';  and 
ivihich  sum  was  directed  and  appointed  to  be 
paid  toi  me  by  the  said  Mmy  under  a*  pcHfisr  given 
hev'by  the  said  settlement;  and  has  beta  >8ince 
assigned'  by  me  to  Rkhard  Hamrth,^  i£|quire, 
by  nmy  of /mortgage ;  and  all  interest  tSiftt  shall 
be  due  for  or  in  respect  of  the  stfid'^sotn  of 
&,000/«"  Now,  with. respect  to  that  «tim,  it 
should-  be  observed,  that  it  was  ndver,  in  any 
senses  such  a  debt  of  the  testator  as  to-be  dis^ 
charged  by  that  part  of  Us  real  estate  derived 
from^'bis  own  immediate  ajpicestoni — (AneZetcef- 
fer^ACf^ 'estate,  whether^be  will  should  contain 
MydiKection  to  pay  it  or  not^'^aAd^l^  to  pay, 
retain,  and  discharge  aU>' the  costs^  charges,  and 
ttxpeneea  which  spiall  be  incurred  and*  occasioned 
ih  thetekeeiUion'  and  perfbimamce  *  of  the- said 
trustci  %e#eby  >  ^created  ^  a|id  n^sed  in .  them  for 
sslle  ^  the  said  premiMs,  o#>iimdaiit<tlMreto,  or 
consequent  thereupon."  There  is  hext  the  UA^ 
lowing  direction:  '^  And;  in  the  ne^nJ;  plac?,  ia 
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trust  to  pay  and  discharge  the  principal. sum*  of     iStSS. 
20,00tf.  naw  due  and  i  owing,  and  secured  to  the    ^^^ 
Right  Himouiable  Maty^  the  widow  of  the  late   and  othenp 
Bight  Hon.  Hubert  Manners,  with  interest  for      ^^^^ 
the  sane,  npon  orby  a.  mortgagef  or  mortgages  uid  others, 
of  oertoin  parts  of  iny  estates  in  the  said  counties 
of  Imoester  and  Warwick,  hereby  before  devised 
by  meinstrict  settlement  as  aforesaid."    It  was 
clearly»  therefore,  the  object  and  purpose  of  the 
testatmr  to  exonerate  the  Leicester  and  Warwick 
estate,  by  the  application  of  the  fund  to  arise 
from  tbesaie  of  these  estates.     But  still  this 
fyfi^  however  manil^t  it:  may  be  from  the  tenor    . 
of  the  )will,  would  not,  under  these  words,  be 
akiQ9  anfficient  to  exonerate  the  personal  estate 
of  the  testator  from  the  second  mortgage  debt — 
that^charged  upon  the  Wentwarth  estate — if  that 
dfibthttd  been  a  personal  debt  of  the  testator; 
or,  in  otk^r  words^  if  it  were  a  debt  to  which 
liis  personal  estate  would  be  liable  in  the  first 
instance.    The  will  then  goes  on  to  direct  that 
tbetfustees  areto  pay — and  be  it  observed,  in 
mck  a  manner  as  to  shew  the  testator  meant  out 
of  thesuai  raised  by  the  sale  of  these  estates — 
all  interest  that  shall  be  due  at  his  death,  or 
which  sbiUl  become  due  upon  or  for  the  said 
principal « sum  of  90^000/.  until  actual  payment 
thereof;  and  further  that  they  shall  pay  [still 
pat  of  the  same  fund,  for  itis  all  one  sentence]  all 
costs,  charges,  and  expences  which. shall  be  in^ 
curred  or  occasioned  in  the  well  and  effectually 
releas^g^   liberating,^  and  discharging  *  the  tsiid 
WHTtgaged  .premises  therelrom ; 
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1828.         Then  the  testator  dkectd  the  motley  to  be  pos^ 

"^^j^    sessed  by  the  triMtees  upon  further  trost  to  pay» 

md  oiheri   still  ^'  out  of  the  monies  to  arise  as  aforesaid,  the 

^^^^      sum  of  5,000/.  unto  my  said  dear  wife^  her  execu* 

iMdoOien*  torg  or  administrators,  in  part  satis&ction  of  th^ 

sum  of  10,000/;  secured  to  her  by  the  settlement 

made  previods  to  my  marriage  \4rith  her,  out  of 

eertain  truat  funds  theriein  m^oitioned^  in  case  of 

her  surviting  me,  ahd  failure  of  issue  of  my  body 

by  her/' 


Nocontiii-  You  ivill  permit  me  here  to  observe,  that  the 

gency  m  to  '^ 

uie«p,ooo/.,    Iso.OOOr.  must  be  paid:  but  that,  with  respect  to 

bat  the  pay-  ^  .  ■■ 

mentof  the     thls  5,000/.  it  is  a  directioh  to  pay  a  sum  of  tnoney 

6.0002.  was  1.1  a.  . 

contiDgent.  which,  uccordmg  as  a  contmgency  happens  one 
"way  or  another,  would  or  not  be  payable :  that 
sum  would  not  be  payable  if  the  contingency  did 
not  hapf^en  ;  and,  in  that  case,  the  will  must  be 
read  as  if  that  direction  to  pay  the  5,0001.  wns 
hot  in  it. 


Then  he  proceeds  to  give  3^000/.  to  Sir  TAemas 
Noel.  As  to  that  legacy  no  question  is  now 
made.  Both  those  last-mentioned  sums  h^  di- 
rects to  be  paid  as  sooti  as  sufficient  monies  shall 
have  arisen  by  isuch  Sale  Or  sales  as  aforesaid, 
after  the  other  payments  therein-befoTe  directed 
^o  be  made  thefeOiit ;  and  that  the  same  shall 
carry  interest  frotn  his  death,  at  the  nte  df  5/. 
per  cent,  p^  annum. 

'  The  win  then  contains  the  following  material 
direction,  as  a  further  trust :  **  And  also  to  pay  and 
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discharge  so,  mwih  and  such  part,  of  such  cither  of      163^ 
my  J98t  debts,  and  of  the  other  pecuniary  lega*    ^^^ 
cies  b^  me  h^^iiuifter  given  and  beqtiehthed,  oir   and  t^n 
^hich  I  shall. hereafter  give  or  bequeath  by  sLUy      ^^cL 
codicil  or  writing  udder  my  fadnd,  aa  my  p^r^  and  oQitrt. 
80oal  estate   not   hereinafter   speclfitfaily  be^ 
queathedi  and  the  said  personal  estate  of  my 
said  late  unclfe  Tkonuu  Rawn^^  Esquire,  shall 
not  ettetxd  to  pay  and  satisfy/' 

So  that  your  Lordships  observe,  this  very  im^ 
fXHtaat  distinction:  is  made'by  the  testator^  with 
respect  to  the  2/mi.,  the  30,000/.,  the  5,000/.,  and 
the  3,000/.  I  he  directs  them  all  to  be  paid  out  of 
the  monies  arisiilg  6ot  of  the  sale  of  ihese  estaties ; 
bat  as  to  h|s  mother  debts,  he  directs  those  other 
debts,  and  legacies  thereinafter  giveri^  and  lega*^ 
des,  to  be  paid  out  of  the  money  arising  from  th^ 
sale  of  these  estatesy  in  case  his  personal  estate 
shall  not  be  sufficient  to  satisfy  such  other  debts 
and  legacies ;  thviBmitking  a  disHnetion  as  to  the 
Udo  separate jknd^  oat  of  wHich  either  payment  is 
to  be  made — as  to  these  foar  sums,  pointing  only 
to  the  fond  arising  from  the  real  estates  as  to  th^ 
one  dass  of  debts  and  legacieis;  and  as  to  tBd 
other,  pointing;  to  the  real  estatefs,  &rily  if  the 
personal  should  notbesujfficiMt  to  pay  them.       '^ 

Then  foUolv  tUese  words :  ^'  ahd  aftet*  the  seve- 
ral. paytiiemtsafiHresaid,  in  trust  to  lay  otitand 
latest  the  residue  of  the  mollies'  to  arise  as  afore* 
said  ill  real  government  and  parliaml^ntary  sebuf  j- 
ties,  at  iirterest,  ih  the  names  of  his  trusti3f^8; 
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.1Q93-  upoa  tni8t»  as  toone  moiety^  thereof,  to  pay  the 
^*^^£lf  dividesMlBy^  interesti,  and  iproceeds  tlm«of  to  re- 
BM^o&^p^  spojadent  Thomas^  Ned  for  his  life ;  aiid«  after 
KoB^  hi^  deatii,  to  pay:  200/.  per  antmin  to  Oatkeme  his 
aji^lj^hm.  wtfe  (one  of  the  respondents) ; -aildi'  subject 
thereto,  to.tranafer  that  moiety  to  the  children  of 
Thomas  NoeL  Then  foUow  a  great  itiatiy  direc- 
tions as  to  the  manner  in  vhich  the  interests  of 
the  children  are  to  be  taken  cam  of.  And  as  to 
the  other  moiety,  he  directs  the  trustees  to  pay 
the  dividends  and  interest  to  Mrs.  Biidoe;  and 
thc^  it  is  to  the  children  of  Mr^and  Mr^.Bueoe. 
He  thep,  halving  thus.fedr  concocted^adispOc^ion 
of  his  real  estate  out  and  oat»  if  I^ay  use^that 
expression,  directs  that  nvAiat  is  to  be  paid  out  of 
it,  both  with  r^pect  to  the  isame  four  sums  be 
particttlarlj  mentions^  andi those sums.wfaieh  be 
dir.epts  to  be  discharged. out  of  some  money  in- 
tended to  be  prondedoiitof  ttfte-perMoaifond; 
and  ^hei^  he. maizes  this.  pnorisMO :  ^^  that  in  case 
neither  Afr.  iN^n^/ «nor.  Mn^Mimsae  should  have 
apy  .ci)ild  ,who.  should  lite  torattain  a^ested  inte- 
rest in  the  saiditm^t  oKinisB,'^  then  xifKm  trust  to 
la;  ,out  the  same  in  Ihe  purchase  of  freehold 
estates  as  jiear  to  the  iVM/estates  as  conveniently 
may  be,  ^hich  shall  be  settled  to  the  same  uses  as 
the  Wfffyci€^,  and  Jjfiiee$t€r  states/'  ' 

.  With  r<^pect  to  his  personal  estate,  he  gave 
his.  wife^so  ttany.of  Jiisbboksaad  prints  as  sbe 
should  .choose ;  and  the  remainder,'  and  all  bis 
family  pjk{t«res»  to  his  trustees,  as  he^  looms. 
He  also  gives  to  his  wifeabsoluteiy  all  his  house- 
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kbld  goods  add  fomitare  in  LandaHf  and  the  Use       I823« 
for  life  o£aU .  his  hoaNhUd  goods  and  Airditure    *^^^ 
atJKriBft;f:and|  afiber  her  decease/  to'-his  e>^^ctiH    andothen 
ton,  lalniAlfar  Lady^^ii^tBdMioltitely^   Hesihb      j^oisi. 
gi?c»>bi8  wf&;fMN)0ii  for  the  expetfceff  of  Iris  fuA^^   ^^  o^^« 
rgl;  tedihedjitfcts,  liluwii^^'  that  the' provikion^ 
tfcmVvAiadeiior  his  said!  wife  shall  he  taketi  atid 
i(»:^tail>b}i  bfto  ]riillb«^  recotnpence,  and  satis- 
&€ti«il.*t)ff  thasakl  priij^)al  sum  ^  10,060^  df- 
mtedith^^rluHrriiMimageHiettlement  to  be  raised 
awL  injdvl:tt\bQr  Wut  of^the*  traek  moniM  therein 
mentioii^Mpbnilikl  dteeaiie,  in  ca^^  of  faeriMir- 
livrng^hip^iand^fiiilare  of  issue  of  his  body  byhier; 
aod  alft»^  of  r4dr'  interest  for  life  in  the  prihcipai 
HamsofS/ssp/dCind  U,006/.  (other  part  of  the  said 
trQstmQnie8>'vrhkkthesai<}tr'ost0eB  had  dxlvsnic'ed 
Ota  movt^^'Of  oert&iii  parts" dfei^tates  ^'tb^  ' 
county  of  lj€Wcsfer'th^nBiri-b6foi'e  devised  bV  him 
iBmattiteraforesaid.  Finally,  after  giving  various 
l^cies,  there  is  this  bequest;  "  And  all  the*  rei^, 
rttidyle,  \  ^tmd  ^remainder  tjf  kny  persahal  es^atfe  knd 
Wects;  vHbatsoeiverand wh^retoever,  ifai^y  there 
Bhall  be!'--ri4i9itbe  former  part  of  the  will;'  vfhere' 
be  bad  supposed  that  the  ^personal  estiitfe  inight'  ^ 
not  be  entirely  sufficient « X6  pay  the' other  debt^; 
be  bad  directed  theoii  to  be  paid  <Mi  of  the  'Ndd 
estate,  and  then^the  WeMmcrtlk  Mtati^s;  noilif^fai^ 
takes  up  the  doubt  whether  there  would  be  per- 
sonal estate  eoaugb  foppsfsrkig  sufch  o4bis  d'etiis 
^  were  not  ^beveinyothbrwisb  pravMledfoV;'so 
tbat  it  is  qtiite  clewtfaBit,  nAbether  he'iedlisid^red 
Boioe  of  th€Ae  sums  asbeing'fais  debts  «hi'lftM  s^iii^ 
bi  which  we  use  that  word*  in  a  Court  of  Eqttity/ 
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1838.      or  not  his  debtor  in  that  sense,  yet,  I  say,  it  if 
jj^(^    perf^tly  clear,  he.  did  conceive  thai  some  of 
ftnd  otli^rf   thes^  uutsm^  even  if  yoir  consider  fhemaU  as  his 
Nq'$l      df^ti,  wer^  not  s^me  to  be  paid  out  of  the  per* 
wagOiw.  g^jaal  iWtate;  becfswe.iin  this  i^siduary  clause, 
h^  gkffi»:tht  perscmal  estate,  if  any  there  shoald 
h^f  !' After  payment  of  4hose  debts:  not  .herem 
ct&entise  provided  for^'-r^therefore  ^e  doep  not 
dv^antc;  appropriate  ^s  personal  estate  to  tho»e 
Othenvise  provided  for — ^^'l^acies  and  testamen- 
tary i^xpehces,  I  give  and  bequeath  t6  my  said 
dear  wife"  &c.t--absokitdy. 

The  bill  was  filed,  in  this  case,  by  tjie  persons 
^ntitle4  to  the  mopies  arising  from  tlie-sale  of 
these  estates,  prayin^g  that  the  will  might  be 
established,  and  the  trusts  carried  into  execu- 
tion ;  and  they  contended,  that,  as  the  wife  of 
jLord  Wentworth  happened  to  die  in  his  life-time, 
his  personal  estate  was  applicable  to  the  pay- 
ment of  all  these  debts.  It  is  remarkable  that, 
in  what  is  stated  in  the  cases,  the  question  as  to 
the  2,000/.  is  not  raised ;  however,  it  arises  out 
of  the  deeds,  and  may  be  therefore  taken  notice 
of  T)y  this  House. 

The  Court  was  of  opinion,  first,  that  fte 
6,000/.  was  not  payable  at  all,  and  therefore  not 
to  be  raised ;  and,  secondly,  that  the  20,000/.  was 
to  be  paid  out  of  the  testator^s  personal  estate. 

The  principal  question  before  the  House  is, 
whether  the  20,OOOA  was  to  be  paid  out  of  the 
personal  estate. 
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Upon  the  genersJ  ruleg  of  law,  there  cap  be      1823. 
no  difficulty  in  stating,  that  if  a  man.  makes  a    ^IT^^"^ 
mortgage  in  the;  ordinary  t^m^  in  M^hich  mort-*   and  others 
gages  are  nsnally  ma()e,  he  makes  the  mortgag>ed      Xobl 
estate  merely  a  pledge  for  the  debt;  and  I  will  and  others, 
apply  the  few  words  which  I  have  to  state  upon 
that  part  of  the  case  to  the  ordinary  and  qommon 
eas^  of  a  .mortgage.    A  man's  personal  estate 
would  be^  first  applicable  to  jthe  payment  of  hfg 
mortgage  debt,  in  ease  of  his  real  estate;  and,  if 
he  were  even  by  his  will  simply  to  devise  his 
mortgaged  estate,  without  saying  more,  a  Court 
of  Equity  has  said,  he  could  not  give  it  other* 
wise  than  sirt>ject  to!  the  mortgage ;  and,'  there* 
fore,  his  saying  ^^  subject  to  the  mortgage,^*  shall 
make  no  difference  as  to  the  application  of  the 
personal  in  ^se  of  the  estate*  That  faiay  be  ^on* 
sidered  a^  perfectly  settle. 

If  a  grand^ther  make*  a  mortgage,  and  the 
estate  comes  afterwards  to  the  son  of  the  grand-^ 
fttther  for  life,  with'  remainder  to  the  first  and 
other  sons  of  the '  fiidier  in  tail,  and  the  mort* 
gagee  calls  in  his  money,  iii  whieb  case  there « 
must  be  a  transfer  of  the  mortgage,  although  the 
fitther  must  join  in  the  transfer  of  that  mortgage^' 
and  would  be  called  upon,  in  all  probability,  to 
covenant  for  payment  of  the  money,  yet,  as  be- 
tween the  real  estate  and  his  personalty,  as  the 
charge  upon  the  real  estate  was  not  originally  his 
own  debt,  th^  Court  would  consider  his  personal 
covenant  only  as  a  collateral  security,  and  it 
would  not  make  his  personalty  first  applicable  to 
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18s^.  the  payment  of  the  mortgage.  Lord  Thurhw  h^s 
^^^  8aid»  very  generally,  that  although  a  mortgage 
and  others   be  with  interest  at  4  per  cent.y  yet-T^J  %tl()rt4he 

KoVl  transfer,  it  be  raised  to  5  per  cent*]  tn^  Additional 
and  others,  i  p^  cenU.m  hot  a  charge  uik)n  the  Jtersitealfy. 

- '  ,  .  •  -  (  •■ 

It  may  also  be  stated  to  your  £6itiih)ps,  *&at 

the  mer^  bequest  of  a  personal  estate' lio'i'lfega- 
te^  >ill  not  exeofiipt  that  personal  Mefetaft?  s(> 
bequeathed  from  its  liability  to  ekdli^t^the 
real  estate  in  a  case  where,  if  the  parly  naft^died 
intestate,  the  personal  estate  woufef  bcMSable- 
It  would  seem,  therefore,  to  fdlloW  ab  feffettirse^ 
that,  in. order  to  exonerate  the  per6<^al'€^ttlte/it 
inuiit  have  been  clear  upon  the  ftice  6f  tMe^ill 
that  the  personal  estate  waB  not  mtantW  be  so 
applied,  but  to  be  given  to  anotfaef*  i^:)lj^t»tfid 
from  such  application :  and  if  the  gift'  lifr'  that 
other  person  should  fail,  then  the  persbnai  ^tate 
would  not  be  given  at  alh  And'tbere  ar<e  cases 
which  say,  where  a  gift  of  personal  estate  fafils,  it 
being  thereby  consequently  undi^pps^  (^  ft^ball 
be  so  applied  as  if  it  had  not  been  given :  bat  all 
those  cases  must  be  looked  at  accordiing^to  their 
circumstances.  Whatever  opmibn  otherK  may 
bold  upon  these  subjects,  I  mi(dt'6a|^,'1iaviiig 
csdled  upon  your  Lordships  to  loolf  htfo  the  mar- 
riage settlement  referred  to  by  this  ii^,  ^because 
the  obli^tions  as  to  Lord  Wentwortk^^^ptt^QvalL 
and  real  estate  arise  out  of  that  marriage  settle- 
ment, I  have  no  difficulty  in  the  least  in  sayingr 
that  if  all  the  deeds  which  were  eii^ecuted  in  this 
family  for  the  purpose  of  the  arrangements  made 
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with  a  Wew  to  the  settlement.had  beea  read,  we      181^. 
should,  never  have  heard  of  (his  case.    I  find,    ^^oh^ 
upon  lookhig.  into  that  settlenient,  that  the  fa-   a/i^'^o^er 
tberof  JLiODd  W^tworth  had  charged  his^e^tates      ^orl 
with  ponioiM^  q(  8,000/.  for  his  younger  children ;  and  other*, 
and  afterwardfl  gave  to  his  younger  children, 
theie  bu^iiig^.tjir^,  5,000/.  each ;  and  these  War- 
wick es^atey  became  the  property  of  Lord  Went- 
worth  mbject  to  those  charges :  and,  I.  appre* 
heDdy  if  iiathing  had  been  done  by  him — ^if  no 
deviia  liad  been  made,  but  he  had  died  leaving 
the  iwl   et^fA/^  to  descend,   subject  to  those 
chaqopiv  tpot^eiss  after  him,  as  it  had  des/cended 
to  bJiMlt-tiNe  death  of  his  father,  this  must  have 
been  f^yq^adered  as  a  debt  of  the  estate,  not  a 
debtof  tha  late  lord,  except  in  so  far  as  he  might 
havey(ificoood  personal  estate  in  respect  of  ivhich 
he  iB^glitr  have  been  liable,  not  having  accounted 
for  it     jQdi^afttfwai'ds  raises  money,  and  makes 
iostnun^iill^  af^i^ringy  upon  the  face  of  them, 
to  bfiQ^Miary.Qommoa  mortgage^,  for  th^. pay- 
meitt^ith^lSMtvey,  which  he  l^ad  raised,,  in  order 
to  ei}abl^  hiin  to  pay  ,Qff  those  charges.    After 
that  had  .Im9W.  done  lie  married  ,  the  late  Lady 
WeinhomiA ;  w^»  upon  the  ave  of  tha^.  oiarrjage, 
a  setlMllW^  FAP  made,  which  I  novir  have  in.  my 
hand..  Thf^^l^^ineiitJiQticestheincpmbmiicea 
that  |he:f)itat;jei  vere  sujbtject  to.  itndipr  those 
morfgaj^Bj  ..apjL  tban  it  goes  on  to,  settle  the 
estates  in  this  wiqt.    After  providing  what  is  to 
be  done  with  the  money  which  that  lady  brought 
iato  the  frivuly,  those  est«ytes  in  X^ici^lfrfi^e  and 
Warwick  are  settled  first  on  hims^f  im  life, 
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1823.      subject  to  these  mortgages.   They  are  so  settled 
^'^^^    upon  him  after  a  provision  for  pin-money,  and  a 
and  others    further  provision  for  her  in  case  she  survived  him. 
Noel      They  are  then  settled  upon  the  first  and  other 
and  other*,  go^g  of  the  marriage,  subject  to  those  mortgages; 
and  the  final  use  is  to  his  right  heirs.    Then  (his 
Leicestershire  and    Wanvickshire  estates  being 
thus  settled,  and  the  different  branches  of  the 
family  who  should  succeed  him  in  all  of  them 
being  pointed  out,  the  words  ^'  taking  subject  to 
the  mortgages"  being  expressly  repeated  in  the 
creation  of  every  use  and  limitation  which  is  to 
be  found  in  this  settlement  from  the  begmning  to 
the  end,)  he  makes  this  will.     In  making  his  will, 
it  appears  that,  conceiving  that  it  would  be  an 
advantage  to  the  family  to  exonerate  the  estates 
in  Leicestershire  and    Warwickshire,  he  directs 
those  other  estates,  by  the  appellation  which  has 
been  mentioned  to  your  Lordships  in  stating  the 
case,  of  the  Rawney  estates,  to  be  sold.    Out  of 
the  money  arising  by  the  sale,  first,  the  mortgage 
of  2,000/.,  which  was  not  a  mortgage  of  his  own, 
is  to  be  paid  to  Haworth.     He  then  directs  the 
sum  of  5,000/. .  to  be  paid,  which  was  payable 
only  on  a  contingency ;  and  that  not  having  hap- 
pened, as  no  further  direction  is  given,  the  will 
has  failed  with  reference  to  that  part  of  it    He 
then  directs  the  sum  of  20,000f.  to  be  raised  out  of 
the  estates  which  he  had  devised  to  trustees  to 
be  sold,  and  the  produce  applied  in  payment  of 
those  mortgages  which  so  affected,  as  I  have 
stated  to  your  Lordships,  the  Leicestershire  and 
Warwickshire  estates.    After  all  those  payments 
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kd  been  made^  and  after  his  other  debts  and       1828. 
l^acies  thereina/?€r  given,  or  to  be  at  any  future      iJ^^ 
time  given,  had  been  paid,  so  far  as  his  personal   &°d  others 
estate,  and  the  Rowney  personal  estate,  would      Nobl 
extend  to  pay  them,  he  diritets  "  the  residue  of  «"*  ®*^«"- 
the  monies  to  arise  as  aforesaid'' — that  is,  the 
monies  to  arise  by  the  sale  of  the  Rowney  real 
^tate,  and  the  surplus  of  the  Sawney  personal 
estate,  and  what  should  arise  from  the  sale  of 
such  part  of  the  latter  as  might  have  been  recon- 
verted into  land  (under  a  direction  in  the  will  or 
settlement  of  Mr.  'Rowney y  probably  that  some 
portion  of  it  should  be  so  converted  into  land,) 
to  be  invested  in  the  funds  upon  trust  to  be  paid 
in  moieties  to  those  persons  who  are  to  take  that 
money  in  virtue  of  the  testamentary  words ''  the 
residue  of  the  monies  to  arise  as  aforesaid." 

The  first  question  presented  by  thii^  part  of  the 
trill  is  as  to  the  fund  for  paying  this  20,006/.  It 
wiU  occur  to  some  of  those  who  hear  me,  that  it 
struck  me  very  early  in  the  argument,  that,  in 
order  to  con^brue  the  will,  which  refers  over  and 
OTer  again  to  the  marriage-settlement,  we  must 
see  what  the  effect  of  that  deed  was  upon  this 
fond,  npon  the  application  of  which  the  present 
question  has  arisen.  Now  that  we  have  seen  it, 
1  will  put  this  question — Lord  Wentworth  has 
died  without  leaving  any  issue  who  could  take 
nnder  the  limitations  of  that  settlement ;  but  he 
might  have  left  a  second,  third,  fourth,  fifth,  or 
any  number  of  the  numerous  sons  usually  men- 
tioned in  settlements.   Supposing  he  had  had  ten 
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and  others. 


^^^^    soiis ;  cJDuld:  they  have  ba^n^^d  t9i,b.e  f^titled 
ffpEL      to-  take  the, featM?  ^purfi^fifi^f^,  ^ncl^(  J^e  .pir- 

»?d  otijera  ringe^ttlewwt,  €*fpfirft^e4j^TPPf>(»hw.fil^ 
Noel      to  tak«  ino»e.tha»  an  iotati^t  ^fltucjtj^^sOl^^^ 
inoftgage^  >^hm^  all,,  <4w  MflftyeiWHitRolprMM^ie 

It.wM^id  that  he  .^eijiyfi^^s  jg^YF  tjf^m' 
4Qnal  f»m4*Q  ather  U8e9^r  bjit  flP  |ttljp^  ^fftfeiJrM^® 
b^aeftt  of  the  person  to  ^w^oift  f  f  ^ft^iJ^^^HH^^^^ 
it  malft^B  i  Ao  difference  as  to .ftifi (^giim^^^^^ 
nofVi  arise,  b^tw^n  the  diff<^ren(,p^rfpi^,cl||^ 
this  property,  and  to  be  deterpcun^.t)y  ^  J9Jpt 
efjTect  of  bis  ^mrriage-set^e^l^^^l^n4j(h\f,.]iiMU• 
Trhi?  jviU  having  joined  th^m  t9get^pxUtW(W^«tf 
ift^ecidwig  this  case,  loolf:  at  tke  ^ffi^ifffi^ 
of  the  will  and  the  settlemeat^  .ipior^^jT  ^p  ^deter- 
mine whether  this  20,000/.  isia  cha^gi^  ]M^hiph  f^Ws 
within  the  application  of  thoi^  ru)qS|q(.JI^<m^ty 
by  which  it  has  been  established  that,  in  certain 
cases, .  ;the  .  pefsp^al  esta|;e  ,  ahajU^  ,^  ,  applied 
toiwards  th^  dischargje  of  an  ioci^mbr^p/^  upon 
the.;real  estati^-  I  s#e,  in  both  thp  repor^,(xf  this 
«aae»  :the  Lord  Cbief  Barw^  trea^*  /itj./^P  .the 
personal  debt^f  Lord  fF€ii<fror<A,  JJjat,.  in  one 
9^iise,.it]BirM  hisp^sonal  deb^,  no  va^  ga^  deny* 
WI^iLhei qpqr^piged  tl^e  estate,,  ai^  by  ^iscove- 
Bai|t«ns^^j^.aiiew  coptTOctfqr.tJbie  payment 
of  tjie  B^fmi^f  it  WM  his,  4pJ)t  as.liiff^^ieen  him 
Msid:  hfe  pri|4ptd|i;f(,;  bql^.  wJbether.U  yf^p  .his  debt 
aa  b^twe^q.his  rf;q[)f|C|Aye  fepr^f^^f  Natives  is  quite 
a  different  ^qMC^tloqu-  Ta  jd^tej^nine  it  tfl  be  his 
debt  ^  to  the  creditors^  determines  nothing  in 
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the  very  many  fcWses  that  may  be  put'whetliCT  it      1823. 
is  his'deWt'^ak  betw6\Bii*tt[e  p^i^ons  cllHining    ^"^^[^ 
und^rliim.    Wthbul  iMttblmg  your  LordAips  mndotihew 
fimJiieH"  1  wlU'dhly  observe  that, ' as  ikr  as  I  can      ^^'^ 
judge  frotii' the  infonUktioii  famished  by  tbetfe  andotken. 
cases,  the  opei^tid^  %(nd  efibct  of  the  ttitf irriage- 
settlement  was,  unfortunately,  not  brought  be- 
fore the  Ldrd  Chief  Baron  in  the*Exeb«qiier 
Chambei^.    That  being  the  very  instruib^i  tipon 
which  fb^  wh61e  question  seems  to  nie  to  bin^e; 
andnotllkTikigbefen  under  his  consideratrb^ti^hen 
his  jtiid^ml^ilt '  "W^  given  upon  the  dase;- 1'  tntist, 
therei%f^6,   take'th^  liberty  of  saying,  IfaaH  al4. 
thouglfthte'  decfeion  of  my  Lord  Chitef  Bktdili; 
who  d^ded  Without  the  other  Judgte,'  nti^t  i>e 
Tery  ri^Vh^ou  the  case  as  it  veas  brouglitbefbre 
him ;  y6i  jrfifAr  Lordships  may  not  be  able  't(#*6i- 
firm  it, '  having  other  information  befbtt  'ybu 
than: that  u^on  iwbich  it  was  determined,        *'  ; 

Updn  these  grounds,  without  etiteting  Into 
the  various  cases  that  have  been  cited,  I'must 
say  that  it  does  appear  to  me  that  the  20,B<K>^. 
is  a  sum  which  must  be  raised  out  of  the  estates 
directed' by  the  will  to  be  sold;  and  tfaa;t  th6 
proceeds  of  the  sale  must  be^r^e  applied/ as' this 
testator  Axeatit  they  should,  in  exoneratid^  of 
the  mortgages  upon'  th^  Leicestershim,n&1¥hr' 
wick  estates.  This  case  has  been  aUn^Sy 
well  stated  by  k'  tadble  and  learned  liibtd 
now  in  thd'Hous^;  1  *thei*efore  think,  'ibr  nhe 
reasons  that  havef  been  givett  by  hihi,  if  Aot  for 
those  given  by  me,  that  in  this  respect  the  judg- 
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ment  must  be  set  right.    The  judgment  of  the 
House  has  been  delivered  in  point  of  form,  and 


and  others    I  ^U  move  to-morrow  that  it  be  read. 


V. 

Noel 
and  others. 


At  the  conclusion  of  the  address  of  the  Lord 
Chancellor, 

Lord  Redesdale  expressed  himself  as  fol- 
lows i 

I  cannot  forbear,  in  this  case,  observing  upon 
the  embarrassment  that  has  been  cast  upon  this 
House  from  the  case  not  being  properly  op^ed 
in  the  Court  below.  In  this  cause  your  Lord- 
ships might  not  have  had  any  appeal  before  yon, 
if  the  case  had  been  properly  opened  in  the  Court 
of  Exchequer;  and  certainly  not  in  this  form; 
because  the  present  respondents  in  this  case  are* 
.  according  to  the  opinion  I  have  formed  on  the 
will  of  Lord  Wentworthf  not  entitled  to  raise 
this  question.  If  there  could  be  a  question,  it 
would^be^between  the  heirs  at  law  and  the  next 
of  kin  of  Lord  Wentworth.  They  are,  however, 
Joined  together  as  appellants,  when  the  matter 
really  is  between  themselves  as  the  heirs  at  law 
and^the  next  of  kin.  of  Lord  Wentworth.  It  was 
attempted,  at  the  close  of  the  second  argument, 
which  was  made  necessary  in  consequence  of 
the  case  not  having  been  brought  properly  before 
the  Chief  Baron,  your  Lordships  having  re. 
quired  to  see  the  settlement,  to  shew  that  it  did 
not  affect  the  question ;  but  all  that  could  be  said 
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on  Uhalf  of  the  respondents  was,  that  as  to  the      1623. 
iiltiinate  limitation  of  the  Leicestershire  estates  to    ^"^^^ 
the  heirs  at  law,— if  it  had  descended  to  the  heirs,   and  others 
they  had  an  equity  to  have  the  personal  estate  ap-      xobl 
plied  in  discharge  of  the  mortgage ;  that  is,  upon  ^n^  others. 
the  supposition  that  it  was  a  debt  of  Lord  Went- 
worth.    Now  that  demonstrates  to  me,  that  it  is 
impossible  the  case  should  have  been  properly 
presented  to  the  Court  below;    because   you 
never  could  have  had  brought  together  the  heirs 
at  law  and  next  of  kin,  as  joint  appellants  in  this 
appeal,  if  the  case  had  been  so  opened  that  the 
distii^t  interests  of  the  heirs  at  law  and  next  of 
kin  had  been  understood  in  the  Exchequer.    It 
is  constantly  a  source  of  considerable  embarrass- 
nteatto  this  House  that  cases  in  the  Courts  be- 
low have  not  been  so  opened  as  to  bring  before, 
the  Court  the  whole  that  ought  to  have  been  pre* 
seated  to  them ;  consequently,  when  it  has  been 
brought  before  this  House^  your  Lordships  have, 
upon  more  occasions  than  one,  been  compelled 
to  h^ve  a  second  hearing,  as  you  have  had  in  this 
case,  for  the  purpose  of  arguing  ^  particular 
question,  solely  because  it  had  not  occurred  to 
the  parties  to  be  prepared  in  the  Court  below, 
or  upon  the  first  hearing  of  the  appeal.    The 
same  thing  has  happened  in  another  case,  where, 
I  understand,  there  is  a  petition  for  the  matter 
to  be  re-heard — that  is  the  case  of  my  Lord  Jer« 
sy.    It  occasions  a  great  deal  of  delay  in  the 
decision  of  cases  in  this  House,  that  that  which 
is  brought  before  the  House  in  the  form  of  Ap- 
peal, or  writ  of  Error,  comes  before  the  House 
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18S3.      solely  because  the  case  has  not  been  properly 
^^^^    opened  in  the  inferior  Court.    I  m^ition  this  for 
and  others   this  reason,^ — that  1  hear  mudi  of  the  delay  of 
i^oEL      ^^^  administration  of  justice   in .  this  Hoase, 
and  others,  whereat  the  fault  arises  elsewhca^e;*and  princi- 
pally>  I  think,  because  there  is^not  that  attention 
paid  in  the  transaction  of  biisi^ess^  in  the  first 
instance^  which  ought  to  be  paid<tott    It  does 
BOtMittach  to  the  Courts  below,  bu|;^to  those  who 
brimg  questions  before  them,  in  not  laying  the 
C^e  properly  before  the  Conrt.  I  thojught  it  right 
to  say^  thus  much  in  vindication  oft  the  adminis- 
tration of  justice  in  this  House,  whtdh  I  do  think 
pfiiaihe  has  been  most  scandaloinlyraJandered. 

./jI^heiHQuse  of  Lords  thereupon  made  the  fol- 
lowing .  ..  .t>r 


ORDER: 

That  the  Decree,  so  far  asit  is  declared 
that  the  principal  sum  of  20,000/.,  the 
mortgage  debt  directed  by  the  testa- 
tor's will  to  be  paid  to  l^dy  Robert 
Manners^  and  all  interest  thereon  ac- 
crued due  previously  or  subsequently 
to  the  death  of  the  said  testator, 
should  be  paid  out  of  the  testator's 
personal  estate  not  iqsiecifically  de- 
vised ;  and  if  the  same  should  prove 
insufficient  for  that  purpose,  then 
that  the  deficiency  ought  to  be  made 
good  out  of  the  principal  monies  pro- 
duced by  sale  of  the  testator's  de- 
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•  1  tI0^  Mai  estates,    be   ftSYEBSBo:      1885^ 
MHiMljtHsckdaited^'thiattiMfe'saidtiioit-    '^^^ 
hi*  iviga^etdebt  of  90,D0ef:i-aiMl  allinte^  «Bd.o«lMn 
H   ^rf)ffe8t*tiierebtt<i9iWch' ivas^^^^  l^^c,: 

^  t  iiideaih  oftbeaaidtedtftttfr,  ^d  which  Md^ihan.* 
'^^'Hti.  f.jthefesfter  beeame  dafe,  and  ebould 
'  'H  tMfaeemie  due  'until  insttaal'pirfmeiit 
'   'I      ^tberaof^;  and/ aQ'ooBts;  charges^^and 
'  *^Miit  (dxpences*  which  have  been;  or'ifaMdit 
jrti  /r  1  be  incurred  or  occasioned  inthe-weU 
^  t!  iitii»wid  /"effectually  releasing,  liheratmg, 
Hfilii  s. land  discharging  therefipomr  Hhe -ea- 
:'•>(>  J  ^tatJBB  comprised  hi  the  said  mortgage, 
*>  'n^ought  to  be  paid  oat  of  die  rao^ey 
produced,  or  to  be  produced,  by  sale 
•  '  *i  '  *^.o£  tbetBtzteB  deviaed  by  the  said 
testator,  upon  trust  to  sell  for  the 
purposes  expressed  in  the  will^  after 
payment  of  the  several  sums  of  mo* 
'    '      ney  'directed  th^ eby  to  be  paid  out 
'  •  t^of  die  money  to  be  raised  by  such 
'   '    sale^'  before  payment  of  tlie  said  sum 
'    '      0f  ao^OOO/.  and  interest 

And  it  was  farther  ordered,  that,  in 
'  case  ihe  money  arisen,  or  to  arise, 
by  sale  of  sudi  estates,  shall  not  be 
':  eoffident  for  .such  purposes,  then 
the  cousidemtion  be  reserved  in  what 
aanner  the  deficiency  4»ught  to  be 
raised  and  paid. 

And  it  was  further  ordered  and  ad- 


NOBL 

Nobs 
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judged,  that  the  said  Decree  or  Or- 
der, so  far  as  the  same  declares  that 
the  sum  of  6,000/.  given  by  the  said 
Dvill  to  the  said  testator's  late  wife, 
Lady  Wentwo9'th^  in  part  satisfac- 
tion of  the  sum  of  10,000/.  mentioned 
in  the  said  will,  ought  not  to  he 
r^sed  vid  pai4  put  of  the  money 
raisi^  Of  tq  be  raised,  by  sale  of 
the  estates  devi^d  by  the  said  will, 
^  in  trust  to  sdUl  as  aforesaid,  should 

b^AFJriBMED. 

And  it  was  further  declared,  that  the 
said  sum  of  5,000/.  not  having  be- 
come playable  to  the  ,said  Lady 
Went^^tjAf  in  consequence  of  her 
4eftth  ip  the  life-time  of  the  said 
teslatpr^  the  mofiey  raised,  and  to 
be  rais^,  ^y  sale  of  such  estates, 
onglit  to  be  considered  asi  discharged 
l^rom  any  demand  in  respect  th^ eof. 

And,  with  these  variations  in  the  said 
Docree  or  Order,. it  was  ordered, 
that  the  cause  be  referred  back  to 
the  Court  of  !Elxchequer,  to  do  therein 
as  shaU  be.  just. 
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The  Attorney  General  v.  Ctolder,  prose-     jJ^Sl* 
cuted  by  the  name   of  Goulder  otherwwe    ^^'^^ 

GOULDEN. 

Upon  motion  made  by  Platt^  on  the  part  of  AiMman,— 
the  Defelldant,  founded  on  an  affidavit  of  the  taken  from  on 
£tcts,  which  are  shortly  stated  below,  the  Court  inginggerat 
granted  a  rule  that  the  Attorney  General  should  mwofaRe- 
shew  cause  why  the  Defendant  should  not  be  I^^i^ed,^' 
discharged  out  of  the  custody  of  the  Warden  of  btodTU^cns- 
the  Fleet.  Si':I^J 

or  anthority ; 
and  whowasy 


On  the  27thdayof.4j9n7,  1822,  the  Defen-  "^^^ 
dant,  with  five  other  persons,  were  on  board  a  ^^SSJjlI^ 
fahing  lugger,  at  sea  oflF  Whitby,  in  the  county  ^^Z^, 
of  York,  when  the  lu^er  was  boarded  by  -the  K^'jjf'* 
crew  of  his  Majesty's  Revenue  cruizer  Stag^^  T^^tfe^b 
who  detained  the  lugger,  and  the  Defendant  and  ^^"^^ 
the  other  men,  tmtilthe  evening  of  jSWiui0y,  thd  ttanoeoftha 
28th  of  Aprilf  when  the  lugger,  with  the  De*  committed 
fendant  and  the  five  other  persons,  were  sent  in  f^^  by  this 
custody  by  sea  to  Grimsby,  in  the  coimty  of  deredbytho 
Lincoln;  off  which  place  they  arrived  on  the  diBciwrgedan. 
morning  of  Tuesday,  the  30th  of  April,  where  ^"nJition.  ^' 
tbey  were  detained  in  custody  until  the  evening     Tbe  delay 
of  that  day.    The  lu^er  was  then  restored,  and  J2^^*** 
the  Defendant  detained  in  custody,  without  any  ^^^tton 
legal  warrant  or  authority  whatsoever,  on  board  SbjtSm  toa 
t\ie  Stag,  until  Friday,  theUofMay,  when  he  SS5^°2f^ 
was  taken  out  of  the  cruizer,  bandcufiied,  and  ^^^^' 
conveyed  to  Lincoln  Castle,  under  a  writ  of 
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capias,  addressed  to  the  Sheriff  of  Lincoln, 
[tested  the  1st  of  May,  and  issued  on  an  inform- 
Ution  against  him  for  forfeitures  amounting  to 
upwards  of  60,000/.,  endored  "  Bail  fbt  1,607/.;" 
by  virtue  c^f  which  he  was  detained  in  custody  at 
Lincoln  until  the  28th  o{  November  lastl 

He  was  then  removed  to  Landaii  by  writ  of 
Jiabeds  carpus,  at  the  instance  Of  his  Majesty's 
Attorney  Greneral,  arid  confined  \n 'Newgate 
nearly  three  weeks,  and  then  cbnteyied  before 
one  of  the  Barons  of  this  Ooiirt,  arid  comtnitted 
to  the  custody  of  the  Warden  of  thk  Fleet,  where 
he  had  ever  since  remained. 

The  affidavit  also  stated,  tliat  the  Defendant 
had  been  detained  on  board  the  Rev^ntr^  craizer 
from  the  27th  oi  April  until  the  3d  otMay,  in 
order  to  give  time  to  send  to  London  for  the  writ 
of  capias  upon  which  he  was  sent  to  Lincoln  Cas- 
tle on  the  3d  day  of  ilf^^  aforesaid ;  and  that  up 
to  that  day,  from  the  27th  ot  April,  there  was  no 
legal  ground  of  detainer  whatever  against  the 
Defendant:  that  the  several  causes  of  detainer 
mentioned  in  the  copy  of  causes  annexed  to  his 
affidavit,  were  in  one  and  the  same  prosecution, 
for  some  offence  alleged  to  have  been  committed 
by  the  Defendant  in  the  month  of  August, 
1820. 

The  Defendant  also  stated  in  his  affidavit, 
that,  from  his  arrest  on  the  M  of  May  until  the 
time  of  the  present  application,  he  had  been  in 
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))risoii,  end  witj^o}^  ti|^  pecuniary  iqeaiis  of  ap*^ 
plying  tq  tWs  CoujrtQntiiej»»^yeqt,of  W»  iU^g^ 
detenticoi;  ^^lic^J^^vras  ther^^son  of.hjU.not  ^p-. 
pfybglqbe^dipq^ged.iaanearU(wpfxi^^     , 

Under  t^e,^^i:^ii9Ui^QC^^  it  wai^  .^rg^4  that 
the  original 'takui]g  of  the  Defendant,  anrd  the 
Boteeqiieait  f^^tiop  of  ^im  in  custody,  heimg 
withoiit  wvmnt  *9r  authority,  and  altogetfaeir 
Sies^l,  the  .reg^dl^i:  process  which  had  been  sped 
out  in  the  mean  time,  whilst  he  was  illegally 
impiisoned^-and  nvas,  in  fiict,  the  oaly  pretext 
for  his  detainer,. cpuldnQt  have  been  considered 
to  have  been  fairly  and  pj;operly  execnted  ;,  an4^ 
therefore  tbie  Defendant  was  entitled  to  bedis-^ 
charge^^by  aiifiiQary  ifiterference  of  this  Court 
for  that  pu]p99e^  . 

ChrkiB  now  shewed  ^ratlse.  He  ck>ntended> 
that  whatever  might  have  been  the  circumstances 
tinder  which  the  Defi^ndant  had  been  at  ifirst  de- 
tained^  he  was  subsequently,  and  at  present^ 
[NToperly  in  custody,  on  an  important  charge  of 
fiaad  .upon  the  Revenue  to  a  consideraVle 
amouit,  under  a  regular  process^  duly  issued 
from  this  Court;  from  which,  he  insisted,  he 
could  not  be  dischai^ed  upon  a  motion  of  this 
sort,  supported  merely  by  his  own  affidavit. 

He  also  urg^,  that  the  case,  on  the  Defen*^ 
dant'spart,  was  rendered  much  more  suspicious 
by  the  very  great  delay  which  he  had  suffered  to 
lake  place  before  he  thought  proper  to  make  the 
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I82a  application  fqr  his  discharge,  the  greimds  of 
which,  if  it  had  been  made  earlier,  might  proba* 
bly  have  been  met  and  answered  by  satisfiictory 
reasons  for  the  first  arrest  and  sabsequeat  de- 
tainer. 

'  Itfjsnipport  of  the  rale,  it  was  submitted  that 
the  original  caption  being  without  warrant  ox 
authoritf  >  and  therefore  ill^al,  no  subseqaeiit 
|>roces8  coiold  i:ure  the  illegality  of  tiiat  prd* 
ceedingv  or  justify  a  detainer  midec  it,  eren  by 
r«MU8ent ;  for  that,  in  all  sadt  oases,  the  partj 
was  entitled  to  his  ditehai^e,  and  there  mast  be 
a  fresh  caption  to  foond  a  legid  custody,  b 
this  case  the  Defendant  having  been  committed 
to  the  JFleet  to  Newgate  by  habeas  earpue  enm 
cauris  detehtianiSf  if  these  were  illegal,  the  com-* 
mitment  and  custody  were  void,  and  the  Defen* 
dant  collide  not  be  detained. 

Hfi  dtiad  th6  case  of  Lgfard  y.'ljfrreU  (a)  as 
an^  authority  for  the  proposition  that  an  illegal 
d^teiriiqn  would  vitiate  and  vacate  an  arrest 
made  during  that  detention  under  legal  process, 
even  although  the  Defendant  should  afterwards 
consent  io  the  custody,  on  conditions  acceded 
to  by  him. 

He  also  cited  Barhw  v.  Hall  (6),  Laveridgt, 
gent.,  one,  &c.  v.  Flaistaw  (c),  Sirch  and  ano- 
ther V.  Pradffer  and   another   (bail,   &c.)  (rf), 

(a)  1  Anstr.  85.  (c)  2  H.  Blackst.  29. 

(fc)  2  Aiistr.  Ex.  R.461.  {d)  1  Bos.  &  PuH.  N.  R.135. 
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Hdlv.Roc1^{a\Spmctv:Stumri{h).    And  he      ISW. 

referred' the  Court  to  the  rteent  eases  wherein  ^^^ 
they  had  ordered  discharges  under  very  «im3ar       nbj 
circmnstances^— Attorney  General  v.Darkings(e\      ^^ 

and  Attorney  General  V.  Car/ Ciw5  (d).  Goldki^. 

(Sarke^  in  reply  (availing  himself  of  the  privi* 
lege  of  the  Counsel  for  the  Crown  in  such  mat- 
ters in  this  Court),  endeavoured  to  distinguish 
the  present  case,  from  those  which  had  been 
cited.  In  this  instance,  he  submitted,  the  ori- 
ginal arrest  was  not  void,  as  in  the  case  of  aa 
arrest  on  a  Sunday j  but  merely  voidable. 

He  also  repeated  the  objection  of  the  delay» 
urging  the  rule,  that,  where  process  is  s6ught  to 
be  set  aside,  it  is  incumbent  on  the  party  to 
come  immediately  to  the  Court  to  complain  of 
the  proceeding. 

On  .that  point  the  Court  .e29>iessed  themselves 
of  opinion  that,  in  a  case  of  tfaia  isnort,  wbereithe 
complaint  respected  an  invasion,  of  the  liberty 
of  the  subject,  the  objection  was  not  appli* 
cable. 

Grahah  and  Hullock,  Botom,  were  dis- 
posed to  make  the  order  for  the  Defendant's  dis- 
charge, considering  that  the  present  case  could 
not  be  distinguished,  in  principle,  from  that  of 
Ljfardv.  Tyrrell;  but  liie  Chief  Baron  enter- 

(a)  STemi  Bep.  187.  (c)  Anie^  vol.  zi.  p.  166. 

(6)  3  East,  80.  (d)  Ibid.  346. 
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iSBd.      tailing  doubt  on  the  pr<^riety  of  granting  tbe 


application,  on  the  distinction  that  in  this  case 

NBT       the  arrest  was  not  void,  and>  having  an  opinioii 

OiMBRAL  tjjj^t  jjjg  whole  matter  of  the  present  complaint 

OoLDBa«   was  subjected  by  the  statutes,  in  such  cases  (a), 

to  the  discretion  of  the  Court,  the  matter  was 

therefore  ordered  to  *  stand  over  till  a  future 

Jay, .      : 

i  .         ,  ■      .  ■ 

itih  Jw.^   .    And  now  the  Court,  having  in  the  mean  time 

determined  that  the  Defendant  was  entitled  to 

be  discharged,  made  the 

Rule  absolute. 
(«)  44 060.3.  ch.  121 ;  68 Oeo.^.  ch.  76. 


%*  No  distinction  was  attempted  to  be  made 
on  the  ground  of  the  difference  in  the  Crown 
process  and  the  ordinary  proceedings  of  sub- 
ject Plaintifis,  in  this  or  the  other  cases  in  this 
Court,  cited  supra. 
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m  TBE  EXCHEQUER  CHAMBER.  M^nd^, 

iCthJnm. 

[Error  from  the  King's  Bench.']        ^  ^      ^'^'^^^^^ 
'Oamp&£ll  v.  Jameson  and  another. 

This  writ  of  error  was  brought  against  the  The  bank- 
JDdgment  of  the  Court  below  [5  Bam.  &  Aid.  S2to,f  who. 
890,]  under  the  following  circnmstances.  kg^^^a- 

ttenty  had 
given  bond 

The  Defendants  in  error  (Plaintiffs  below)  S!^f5.^^g 
declared    in   debt  on  bond   of  9th   Februafy,  V<toMU?- 

1818.  .  coveredin 

the  original 
action,  and  his 
certificate  ob- 

The  Defendant  pleaded  in  bar,  that,  on  the  tainedthere- 

'^  ODy  after  the 

15th  of  Aprilj  1819,  &c.,  he  being  then  and  there  judgment, 

-  -  ■   '      ~*     1        .        •  form  no  barto 

a  dealer  and  chapman,  &c.,  and  being  indebted  the  action  on 
to  Join  Brogdm  and  other  persons,  became 'and 
was  a  bankrupt,  within  &c.,  and  was  duly  de-  mosTbe  taicen 
dared  a  bankrupt  on  the  19th,  and  on  the  22d  of  tend^^^to"^ 
/«m  obtained  his  certificate,  which  was  allowed  S^d'bl^*^ 
on  the  15th  of  Jufy.  ll^S^ZJuh 

the  ordinary 
bail-bond  to 

He  pleaded,  secondly,  that,  after  the  making  ^^^^"eiL. 
the  obligation,  and  before  the  commencement  of  Seb™*^"*^ 
this  suit,  viz.  on  the  15th  of  Aprils  1819,  he  be-     |„^g„,t 
came  bankrupt,  and  that  the  cause  of  action  in  ^®'^"^^ 
the  declaration  mentioned   accrued  before  his  theaffirmance 

of  the judg- 
bankruptcy.  mentrefiwed. 

The  Plaintiffs  replied  to  the  first  plea,  Precludi 
noHr,  because  &c.  [setting  out  the  condition  of 

VOL.  XII.  A  a  I 
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1623.       the  bond,  which  was  in  substance  as  follows]: 
Campbe^.l  After  reciting  that  the  Plaintiffs  had  commenced 
V'         an  action  in  the  Common  Pleas,  and  had  given 
and  another,  ^otice  to  the  Defendant   that  an  affidavit  was 
duly  made  and  filed  by  Jameson^    one  of  the 
Plaintiffs,  stating  that  the  Defendant  was  in- 
debted to  him  and  his  co-partner  in  251/.  and 
upwards,  on  the  bill  of  exchange  therein  men- 
tioned, and  that  I>efen4ant  was  a  merchant  or 
trader  within  the  acts  relating  to  bankrupts ;  and 
that  the  Plaintiffs  gave  the  Defendant  notice 
that,  unless  he  should,  within  two  months  from 
the  service  of  the  writ,  jmy,  secure,  or  compound 
for  such  debts  to  the  Plaintiffs,  or  enter  into  » 
bond  in  such  sum  with  two  sufficient  securities, 
as  any  of  the  Judges  of  the  Court  of  Common 
Pleas  should  approve  of  for  the  purpose  men- 
tioned in,  and  pursuant  to  the  statutje,  the  De- 
fendant would  be  accounted  and   adjudged  a 
bankrupt  from  the  time  of  such  service,  and  pro- 
ceeded against  as  other  bankrupts ;  that  the  De- 
fendant had  proposed  his  sureties  to  become 
bound  with  him  in  the  obligation  in  the.  penal 
sum  of  500/.  upon  the  condition  thereunder  writ- 
ten, and  in  the  replication  mentioned,  pursuant 
to  the  statute ;  and  that  one  of  the  Judges  of  the 
Court  of  Common  Pleas  had  approved  the  sure- 
ties, and  that  the  sum  for  which  the  Defendant 
and  the  sureties  should  become  bound  should  be 
for  500/.    The  condition  of  the  obligation  was 
said  to  be,  that  the  Defendant  should  pay  to  the 
Plaintiffs   such  sum   as  should    be   recovered 
in  the  action  so  brought  by  them  aga^ist  binb 
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together  with  such  cost^  as  should  be  gi^eti  in  the      ^^^ 

9om.  Campbel^. 

V. 

Jambsom 
And  the  Plaintiff  averred,,  that  after  the  mak-  and  another. 

iiig,  &c.,  and  after  the  Defendant  became  bank^ 

rapt,  and  not  before,  to  wit,  in  EasterTetm^  in 

the  fifty-ninth  year  of  the  reign  of  the  then  King, 

the  Plai^tifis  recovered  in  the  action  2887. 4^. 

for  their  damages,  sustained  as  well  on  occasion 

of  the  not  performing  certain  promisesand  nn* 

dertakings  before  them  made  by  Defendant  to 

the  Plaintiffs,  as  for  costs,  still  remain  in  force ; 

of  which  Defendant,  after  his  bankruptcy,   to 

wit,  on  the  1st  day  of  June,  bad  notice,  and  waa 

requested  to  pay— assigning  breach,  and  taking 

issue  cm  the  last  plea. 

To  the  replication  there  was  a  general  demur- 
rer: Joinder. 

The  case  in  the  Court  below  was  this : — ^The 
Plaintiff  had  brought  an  action  against  the' De- 
fendant on  the  bond  set  out  above,  which  had 
been  given  by  the  Defendant  under  the  statutes 
of  the  4th  Geo.  3,  ch.  33,  [and  45th  Geo.  3,  ch^ 
124,  enabling  creditors  (to  a  certain  amount)  of 
merchants  and  others,  having  privilege  of  Par- 
liament, but  who  would  otherwise  be  within  the 
description  of  persons  subject  to  the  bankrupt 
laws,]  so  to  proceed  against  them  as  to  make 
them  bankrupt,  unless  they  should  pay  or  se- 
cure the  debt  sued  for  within  two  months.  After 
the  execution  of  the  bond,  and  before  the  Plain- 

Aa2 


atid  another 
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tiff  below  had  recovered  judgment  in  the  origin 

nal  action,  the  Defendant  became,  and  was  duly 

Campbell  .  ^ 

V.         declared  bankrupt,  and  obtained  his  certificate: 
L^i^lf^w.r  l>^t  be'fore  the  certificate  had  been  obtained,  the 
Plaintiff  had  recovered  judgment  in  theactioD 
on  the  bill  of  exchange. 

The  question  which  arose  upon  thje  demurrer 
was,  whether  thie  action  on  the  bond  was  not 
barred  by  the  Defendant's  certificate,  as  being 
merely  a  collateral  security  for  a  certain  debt, 
from  which  the  bankrupt  had  been  released  in 
law  by  the  effect  of  the  bankruptcy  atid  certi- 
ficate. 

The  Court  below — havihg  been  of  opinion 
that  the  bond  in  question,  as  required  by  the 
statute,  '*  was  undoubtedly  intended  &s  a  substi- 
tute for  that  security  which  in  other  cases  is  ob-» 
tarned  through  the  medium  of  an  arrest,  though 
the  statute  is  itaperfectly  frslmed  with  a  view  to 
the  intended  object^"  it  tvas  analogous  with  the 
ordinary  bond  in  case  of  bail  to  the  action,  it  wa»^ 
not  barred  by  the  certificate — gave  judgment  fof 
the  Plaintiff. 

The  case  was  argtied  twice :  first,  in  Michael^ 
fnds  Term  last,  by 

Wilde,  for  the  Plaintiff  in  error,  and 
Parke  for  the  Defendants ;  and  nol/^  by 
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F.Polldck  for  the  Plaintiff ;  and  1823. 

CaMPB£LL 

Campbell  for  the  Defendants  in  error.  «. 

Jamkson 
^d  auothert 

The  propositions  submitted  to  the  Court  on 
the  part  of  the  Plaintiff  in  error,  and  the  autho- 
rities cited  in  support  of  them,  were,  in  sub- 
stance, as  follows  : — ^The  question  being  admit- 
ted, it  was  contended,  first,  that,  by  the  gene- 
ral policy  of  the  bankrupt  laws  with  reference  to 
their  object,  the  certificate  was  a  bar  to  the  re^ 
covery  of  all  debts  due  before  the  bankruptcy. 

Secondly,  the  particular  statute  upon  which 
the  present  question  arose,  contained  no  clause, 
and  afforded  no  implication  of  any  intention  in 
the  Legislature  to  vary  the  case  of  a  trader  hav- 
ing privilege  of  Parliament,  by  that  act  newly 
made  in  some  measure  liable  to  the  statutes  re- 
lating to  bankrupts,  under  certain  circumstances, 
from  that  of  other  persons  becoming  bankrupt 
who  were  not  so  privileged,  either  placing  the 
bankrupt  himself  in  a  worse  condition,  or  the 
creditoi'  in  a  better,  than  each  would  be  in  any 
other  case. 

The  debt  due  on  this  bond,  it  was  insin^ted, 
was  inerely  a  simple  representative  of  the  origi- 
nal debt,  the  bond  being,  in  fact,  a  collateral 
and  contingent  security  that,  in  case  the  Plair\- 
tiflp  should  recover  in  the  original  action,  the  ^ 
demand  should  be  satisfied  ;  but  not  in  all  events:, 
for  it  would  be  still  liable  to  all  the  accidents  (o 
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1828.      which  the  on^hal  demaikl  would  have  been 
Campbeli:  subject  if  no  such  bond. had  been  given.    The 
V.         bond  created  no  new  debt,  and  raised  no  new 
andaTOt^CT   Obligation,  and  no  new  liability,  beyond  what 
attached  on  the  pre-existing  debt,  to  which  it 
was,  for  all  purposes,  altogether  referrible.    It 
partook  of  its  nature,  and  was  identified  with  it. 
It  must  be  taken  to  have  existed  at  the  time  of 
the  original  debt,  having  relation  back  to  a  pe^ 
tiod  before  the  bankruptcy;  and,  being  there- 
fore proveable  under  the  commission  as  a  pre-- 
existing debt,  was  discharged  by  the  certificate, 
which  discharged  the  pre-existing  debt,  although 
not  obtained  till  after  the  judgment  in  the  origin 
fial  action. 

On  that  point  the  cases  of  Van  Sandau  v.  Cor^ 
hie  and  another  (a),  and  Scott  and  another  v, 
Afnbrose  (ft),  which  established  that  wherever  a 
debt  or  original  demand  Was  discharged  by  a 
certificate  of  bankrupt,  whatever  could  be  con- 
sidered consequential  damage  would  be  also  dis* 
charged;  and  the  certificate  might  well  be 
pleaded  in  bar,  as  being  a  statutory  release  of 
the  debt,  and  of  every  charge  which  should  he 
incident  to  it»  or  arising  out  of  it. 

It  was  urged  that  the  determination  of  this 
question  must  depend  wholly  on  the  conatruc- 
tion  of  this  statute  with  reference  to  the  inten- 

(a)  3  Bam.  &  Aid.  13. 

(6)  3  Maule&  Selw.  326.— Faexf  v.JhdffSfm,  2  Mauled 
6§lw,10&: 
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tianofthe  Legislature.    The  title,  the  pream-       1828. 
ble,  and  the  enactments  of  the  statute,  all  proved  r^J^JJ^f^^ 
that  the  object  of  the  act  was  merely  to  render         v. 
traders  who  were  in  Parliament  subject  to  the  nQjano^i^cr. 
bankrupt  laws,  by  introducing  a  new  and  com- 
pulsory act  of  bankruptcy,  as  applicable  to  per- 
sons having  privilege    of  Parliament,    and'  to 
counteract  it  in  favour  of  commerce,  and  to  pro- 
tect trade. 

The  act  i»  entitled,  "  An  act  for  preventing  in- 
conveniences arising  in  cases  of  merchants,  and 
such  other  persons  as  are  within  the  description 
ofthestatutes  relating  to  bankrupts,  being  enti- 
tled to  privilege  of  Parliament,  and  becoming 
insolvent." 

It  then  recites,  that  whereas  merchants  (&c.) 
Avithin  the  description  of  those  statutes,  having 
l>riviiege  of  Parliament,  are  not  compellable  to 
pay  their  just  debts,  or  to  become  bankrupts,  by 
reason  of  the  freedom  of  their  persons  from  ar- 
rests upon  civil  process ;  and  further  reciting, 
that  doubts  had  arisen  whether,  in  cases  of  bank- 
ruptcy, a  commission  could  be  sued  out  during 
the  continuance  of  such  privilege,  it  is  declared 
that  the  object  of  the  act  is  t<^  remedy  such  in- 
conveniences, and  to  support  the  honour  and 
dignity  of  Parliament,  and  good  faith  and  credit 
in  commercial  dealings ;  an<i  that  no  such  mer- 
chants should,  by  any  privilege  whatever,  be 
exempted  from  doing  ^^ua/ justice  to  all  their 
creditors. 


348. 
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1828.  It  is  then  enac^ted,  thi^t  the  adoption  of  cer- 

Campbbll  ^^^  measures  thereby  presented  shall  subject 
J  »•  ^ ,  such  privileged  traders  to  the  effect  of  a  commis* 
aad  another,  sion  of  bankruptcy. 

Ths  sole  object  of  all  the  statutes  was  (it  was 
submitted)  the  protection  of  the  fair  trader  from 
fraud  on  the  one  hand,  but,  on  the  other,  the 
protection  of  the  less  fortunate  trader  in  his  mis- 
fortunes. The  first  object  is  effected  by  com- 
pelling a  bankruptcy ;  the  second  by  conferring 
a  certificate. 

On  the  bankruptcy,  a  fair  division  of  the  in^ 
solvent  trader's  effects  equally  amongst  all  the 
creditors  is  required ;  and  the  certificate  is  the 
reward  and  encouragement  of  a  full  surrender, 
which  it  induces.  If,  however,  such  a  bond  as 
this  were  available  against  the  bankrupt  in  the 
manner  contended  for,  the  Defendant  in  error 
would,  under  the  circumstances  of  this  case, 
obtain  much  more  than  equal  justice,  or  a  &ir 
dividend,  H|iich  could  not  have  been  the  object 
of  the  statute ;  or  if  foreseen,  it  would  have  been 
provided  against. ' 

For  this  reason,  all  the  statutes  relating  to 
bankrupts  have  enlarged  the  creditor's  capacity 
of  proving  under  a  commission,  and  have  dimi- 
nished his  right  to  proceed  by  other  means.. 

This  statute,  as  in  pari  materia^  should  be  so 
construed  with  reference  to  the  general  systen) 
of  the  bankrupt  law,  as  to  give  the  best  e^ect  tq 
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the  object  of  the  Legislature,  and  to  avoid  the       1828. 

mischief  of  a  perversion  in  the  particular  case ;  campb^i. 
and  thus  the  party  in  the  present  instance  must,  ^* 

as  to  all  a  bankrupt's  advantages,  be  considered  and  another. 
as  if  he  had  not  had  privilege  of  Parliament. 

It  was  urged,  that  it  was  clear  from  the  words 
of  the  45th  of  Geo.  3,  ch.  124,  that  the  bond  re- 
quired to  be  given  by  the  4th  Geo.  3.  was  not  in- 
tended to  be  permitted  to  be  made  available 
where  the  party  actually  became  bankrupt.  Un- 
der the  former  act  the  party  privileged  might 
abstain  from  appearing,  and  prevent  his  creditor, 
by  not  entering  an  appearance,  from  proceeding 
Qn  it,  by  giving  this  bond.  To  remedy  that  de- 
fect, wbieb  rendered  the  statute  nugatory,  the 
4dth  of  George  the  third  was  passed,  to  compel 
the  Defeiidant  to  enter  an  ^ppeanmce,  or  be 
adjudged  bankrupt.  Nothinj^  is  said  of  any 
proceeding  on  the  bond.  Con3equentiy  it  is 
clear,  that  all  the  Legislature  had  in  view  was, 
the  subjection  of  members  of  Parliament,  being 
in  trade,  to  the  legal  consequences  of  bank* 
ruptcy,  by  disarming  them  of  the  protection  of 
their  privilege,  in  so  far  as  freedom  from  ^rr^t, 
and  the  ordinary  modes  of  compelling  copoiinon 
persons  to  come  forward,  eiiabj^d  thenjt  to  keep 
aloof;  bat  by  no  means  intending  to  place  them  in 
a  worse  condition  than  soch  other  persons,  where 
actual  bankruptcy  should  occur.  All  that  the 
creditors  of  persons  having  privilege  of  Parlia- 
ment have  acquired  by  those  statutes  is,  that  the 
member  shall  answer  and  satisfy  their  demands 
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1828.      if  he  can;  or  if  he  cannot,  they  may  make  him 
C^M^BKLL  ^*^™P*»    ^^^   equally    distribute    his   effects 
9.        amongst  them. 

^AMBSON 


andaiiotlMr* 


AH  that  was  intended  by  the  statute  was,  to 
work  out,  by  means  of  the  security,  the  ultimate 
satisfaction  of  the. subsisting  debt;   but  only, 
certainly,   where  the  debtor  had  no  legal  dis- 
charge, whether  by  act  of  his  own  or  of  another, 
or  by  operation  of  law.     In  this  case,  payment 
by  the  bankrupt  or  by  his  surety,   or  a  release 
from  the  creditor,  or  his  t^rtificate  under  the 
commission,  would  have  amounted  to  one  or  other 
of  such  modes  of  legal  discharge  from  all  future 
liability.     The  bond  did  not  create  the  debt,  or 
give  any  new  right  arising  out  of  the  debt ;  and 
the  engagemeut  of  the  sureties  was  only  to  pay 
the  debt  in  case  the  debtor  was  ultimately  proved 
to  be  liable,  and  had  no  means  of  discharging 
himself  from  it ;  but  not  where  the  party  had  a 
good  legal  discharge,  of  which  he  might  avail 
himself,  as  in  this  case  he  had,  before  the  bond, 
quh  bond,  should  become  forfeited,  and  tlie  con- 
dition broken. 

The  Legislature  had  not  contemplated  an  ac- 
tual  bankruptcy  after  the  bond  should  have  been 
given,  in  devising  this  means  of  avoiding  it,  and 
therefore  thci  act  has  not  provided  expressly 
tigainst  the  present  case ;  but  the  act  is  soffici- 
ently  explicit  to  shew,  that  it  was  not  meant  to 
apply  to  circumstances  like  these,  or  to  make  the 
bond  a  security  where  the  party  should  become 
bankrupt  in  the  mean  time,  as  in  this  case.    The 
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dtatate  applied  only  to  solvent  persons  bskviag      T^SStg^ 
parliamentary  privileges)  acting  from  oth«r  too-  CAur^t 
tiyes  than  insolvency,  to  theii*  creditoite.  as  if   ,     ^• 
were  m  feet  insolvent.  and  anotier. 


The  vhole  object  was  simply  to  remove  the 
personal  impediment  of  privilege  of  Parliament 
from  obstracting  the  course  of  commercial  jns^ 
tice,  by  the  protection  it  afforded  to  tiie  trading 
members  of  the  legislative  body ;  and  it  is  with 
that  alone  which  the  statute  meant  to  deal. 

If  the  bankrupt  had  obtained  his  certificate 
before  the  Plaintiff  had  obtained  final  judgment, 
it  might  then  have  been  clearly  well  pleaded  in 
bar,  or  puis  darrein  cantinuancej  and  he  never  could 
have  had  judgment  at  all.  If  the  certificate  should 
not  be  obtained  till  after  judgment,  the  bankrupt 
must  avail  himself  of  it  by  audita  querela,  and 
obtain  again  his  goods  seized  in  execution-^ 
Brawn  v.  Burnett  (a),  1  RoUe's  Abr.  p.  308.  pi.  10» 
If  in  the  case  of  a  certificate  procured  before 
judgment,  it  would  be  a  good  ground  of  dis* 
charge.  The  operation  of  the  statute  must  be 
made  to  depend  upon  matter  of  accident,  such 
as  judgment  being  obtained  a  di^y  sooner  or  a 
day  later,  which  could  not  consist  with  a  sound 
construction  of  a  legislative  measnre.  If  in  the 
latter  case  the  audita  querela  would  defeat  th^ 
judgment,  the  Plaintiff  could  not  make  tins 
bond  a  collateral  remedy  again  to  defeat  the 
ftfect  of  the  certificate,  and  continue  the  party 

(o)  lSidej&i,74.  
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IttSS;      in  Custody,  or  revive  a  claim  against  his  newly 

Campbell  acquired  property,  in  respect  of  which  he  had 

,    V-         purchased  future  immunity  by  the  fair  and  full 
Jameson  ^     " 

ao4  mioth^r,  surrender  of  all  his  effects  at  the  time  of  his 

bankruptcy. 

It  would  be  inconsistent  with  the  whole  ob* 
ject  of  the  act,  as  well  as  with  the  common 
sense  of  the  nieasiire,  to  hold  that  the  bond  giveu 
in  this  case  should,  under  the  circumstances,  be 
an  available  security  for  a  demand  for  which  the 
judgment  that  it  was  meaKt  to  secure,  viKfer 
otl^er  circumstances,  could  not  be  executed  or 
enforced. 

It  was  submitted,  that  there  was  a  great  and 
obvious  distinction  to  be  taken  in  considering 
this  question,  between  a  voluntary  bond,  and 
one  which  a  party  was  compelled  to  give.  Here 
the  bond  was  one  which  was  required  by  the 
Legislature  under  peculiar  circumstances,  and, 
as  it  were,  incidentally  to  the  debt  for  which j 
under  certain  conditions,  it  was  to  apply  as  a 
collateral  security  of  a  peculiar  nature,  amd  not 
in  the  ordinary  course  of  securities  in  pecuniary 
transactions,  or  other  common  obligations. 

On  that  ground,  this  bond  was  contended  to 
be  very  distinguishable  from  the  usual  bail-bond, 
and  from  annuity  bonds.  The  first,  of  those 
created  an  undertaking  foreign  to  the  immediate 
cause  of  action,  and  was  not  meaiit  to  secure  the 
debt,  as  the  bond  on  giving  bail  in  error  was : 
and  the  latter  was  a  security  for  a  future  contin^ 
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gent  debt,  bnd  could'  not,  therefore,  be  proved 
iindera  commission  till  the  statute  of  49  Geo.  3y  q 
ch.  121 ;  whereas  the  bond  in  this  case  was  to         v. 
secure  a  debt  certain^  complete,  and  entire,  be*  and  anoSer* 
fore  the  bankruptcy. 

The  debt,  as  from  the  Plaintiff  in  erroi*,  whe* 
ther  claimed  on  the  bill  of  exchange  or  on  the 
bond  (it  was  insisted),  was  clearly  proveable 
under   the  commission;    and    if  the  debt  be 
praveable,  let  the  secLurities  be  accumulated  to 
any  extenti    they  must  all    fall.     This  bond 
baving  been  given  under  the  circumstances  of 
the  case^  was,  in  fact,  not  giren  for  a  sum  due 
and  payable  at  a  day  subsequent  to  the  babk- 
niptcy;    although  such  a  bond  would,    under 
the  7th  of  Geo.  1,  ch.31,  be  proveable  by  the 
express  provisions  of  that  statute ;  but  was,  in 
&ct,  to  secure  the  payment  at  a  future  day  of  a 
mm  which  was  already  due  and  payable  before 
thg  bankruptcy,  and  before  the  bond  was  givenv 
the  amount  of  which  was  already  ascertained^ 
and  wa8  not  dependent  on  any  future  result  or 
contingency;— for  a  debt,  in  fact,  at  the  time 
already  proveable  under  a  commission  at  com- 
mon law,  independently  of^  and  without  the  aid 
of  that  statute,  which  has  been  held  to  be  merely 
declaratory  of  the  common  law  on  the  subject- 
matter*    In  Utterion  v.  Vernon  (a),  Lord  Kenyon 
observes  (giving  judgment)  that,  ''  where  it  was 
perfectly  contingtnt  whether  or  not  a  debt  would 

(a)  3  Term  Rep.  546. 
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1823.      heeame  due^  or  where  the  demand  ^ses  oitit  of  a 
^-^-'^^    tortioas  act,  in  neither  of  those  cases  can  the 
V.        debt  be  proved.     But  the  rule  with  regard  to 
wBdMM^^.  demands  payable,  at  all  events,  on  a  fatnre  day, 
falls  under  a  different  consideration.         *      ^ 
The  mere  uncertainty  of  the  sum,  provided  there 
be  a  legal  r^emedy  before  the  bankruptcy  bap- 
pens,    will  not  deprive  the   creditor  of  relief 
under  thp  commission."    He  also  says,  *^  1  can- 
not forbear  alluding  to,  and  laying^  considerable 
stress  on  the  statute  7  Geo.  1,  c.  34,  though  it 
does  not  nieetthis  very  case  ;'^  which  statute,  he 
asserts,   was  declaratory  of  the  commoin  law. 
Mr.  Justice  iSuJfe^  says,  **  But  the  rule  is  this; 
if  die  creditor  wish  to  prove  a  debt  tinder  acorn- 
missiim  of  bankrupt,   it  is  necessary  that  he 
should  be  ziAe  ito  ascertain  the  amount  of  it 
iRitJbaut  tbe  intervention  of  a  Jury;  and  if  it  be 
80  certain  that  be  .can  swe^r  to  k,  he  is  entitled 
to  prove  it  ui^der  the  commission.''     He  subse- 
qnentiiy  adds  (following  up   tbe  reasoning  of 
liord  K^njfon),  ^  Besides  which,   I  am  also  of 
eyiinion  that  this  case  falls  within  the  principle 
and  good  sense  of  the  statute  of  Geo.  1,  c.Sl, 
though  not  within  the  very  words  of  it..    Tbe 
obtiect  (^  that  act  was,  that  all  demands  that  ex- 
isted prior  to  the  time  of  Uie  bankruptcy,  though 
not  payable  till  a  future  day,  might  be  proved 
Wider  a  commission  of  bankrupt,  provided  thy 
were  capaMe  of  being  o^cei^tained.^' 

The  judgment  and  the  bond  have  both  rela- 
tion to  the  original  debt  in  contemplation  of  the 
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baokfiipt  law ;  and  both  are  to  be  considered      1833. 
but  9s  of  the  same  nature  with  it,  and  to  be  de-  camip#eus 
pendent  on  it.    Neither  judgment  tior  bond,  in         ^* 
matter  of  bankruptcy,  gives,  the  particular  ere-  andaaoUi*n 
ditor  ft  better  or  higher  security,  as  against  othqr 
creditors,  but  all  may  prove  pari  passu.    Nei-> 
ther  judgment  nor  bond  extinguished  the  origi- 
nal demand,  and  created  a  new  one,  or  revived 
the  debt  so  as  to  .survive  the  bankruptcy.    All 
must  be  proved,  as  the  debt  might  originally 
have  been ;  aitd  the  latter  are  proveable  as  the 
first,  and  in  no  other  character — Ambroaer.  Clen^ 
^  Oa)»  JBrjfoni  V.  Withers  {b).    Consequently, 
if  Ihe  debt  was  one  that  was  proveable  under  the 
commission,  so  was  the  judgment,  and  so  was 
the  bond:  and  if  the  debt  was  destroyed. by  the 
bankruptcy  and  the  certificate,  so  would  both 
jadgme&t  and  bond  be  barred. 

*  Anticipating  the  objection  of  the  alleged  con« 
tingency  of  the  debt  on  this  bond,  it  was^  urged 
that  that  was  a  fallacy  in  the  argument,  founds 
on  the  not  properly  distinguishing  the  security 
of  the  bond  from  the  debt  on  the  bill  of  ex-> 
change.  The  security  was,  liable  to  contin-* 
gency;^  the  debt  was  not,  but  certain.  Th^ 
case  of  an  arbitration  bond  was  put  as  instancy 
where  the  debt  would  be  equally  contingent^ 
and  would  yet  be  proveable  under  a  commissioii 
of  bankrupt,  and  consequently  the  certificate 
would  be  a  bar. 

(a)  2  Strange,  1042.— Ca.  (b)  2  Rose  s  Ca.  Bank.  8. 

temp.  Hardv.  167.  S.  €.  — S.  C.  2  Maule  &  S^w.  123. 
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1083:.      :    For.  these  reasons,  it  was  insisted  that  the 

Omibbsll  baukwiptcy  and  certificate  of  the  prindpal  0b- 

V-        ligv  in  this  bond  was  a  bar  to  the  action  which 

•adwiothen  had  been  bro^ght  upon  it  against  him:  whether 

it  would. operate. to  bar  an  action  against  the 

sureties .  or  not,   is  a  question  which  it  was  not 

i^essary  «to  consider  upon  this  occasion. .  The 

consequence  would  be,  that  the  judgment  of  the 

Court  below  must  be  reversed. 

For  the  Defendants  in  error  the  propositions 
in  ai^ument  were,  that  the  debt  claimable  under 
the  bond  was  a  future,  and .  uncertain,  and,  con« 
tingent^sum,  not  only  not  demandable  in  law 
imtiLafter  judgment,  but  not  capable  of  being 
ascertained  in  respect  of  the  right  to  suei  or  the 
amount  to  be  recovered,  or  the  time  when  due, 
till  after  judgment  and  taxfUion  of  costs;  for 
that  was  rendered  necessary  by  the  terms  of  the 
bond)  which  was  conditioned  for  the  payment  of 
mch  sum  at  should  be  recovered  by  the  judg- 
inent»  together  mth  such  costs  as  should  be  given 
in  the  same. 

"  The  debt  created  by  the  bond  was  a  new  debt, 
a  debt  of  another  nature — a  specialty,  binding 
on  the  real  and  personal  representatives  of  the 
obligors,  who  engaged  to  pay  a  sum  upon  a  con- 
'tingency  which  might  never  happen :  the  Plain- 
tiff might  not  be  entitled  to  recover ;  or  judgment 
might,  from  many  causes,  never  be  given. 

The  contingency  of  the  condition  of  the  bond 
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taiakes  it  not  proveable  under  the  commifiBion.      1^- 

The  7th  of  Crep;  1.  does  not  apply  to  contingent  Campbbll 

defrauds,  .or  d^jbts  payable  not  only  at  a  future    j^*^^ 

day,  but  on  some  occasion  which  never  may  abduotber. 

arise.   The  5th  of  Oeo.  2,  c.  30,  enables  creditors 

to  prove  under  a  commission  only  such  debts  as^ 

were  actually  due  and  owing  at  the  time  when 

the  debtor  became  bankrupt.    The  present  bond 

was  notdebituminpresenti,  for  there  never  might 

ha?e  been  any  debt  due  on  it  when  the  principal 

pUigor  wa9  declared  lHtnkrupt».  and  ^therefore  it 

coald.not  be  proved  under  the  commission— 

Tulbf  V.  SpfirJ^esXaX  CaOawfll  v.  Clutterhuck{b). 

^  in  Ex  parte  Barker  (<;)  it  was  held  that  a  debt 

payable  at  a  future  day,  upon  a  contingency,  as 

after  the  decease  of  parties,  cannot  be  proved  on 

a  b^kruptQy.un4er  the  7th  Geo.  1.    Here,  as  in 

Bx  parte  €hQom{d)  KD^TuUy  y.  Sparkes,  there 

were  two  contingencies;  first,  at,  what  time  the 

debt  would  be  payable;    secondly,  whether  it 

ever  would  be  payable,  and  therefore  not  prove- 

able,  on  the  objection  that  it  was  not  possible  to 

value  such  a  bond.' 

The  bond  given  in  this  case  was  meant  to  be 
substituted  for,  and  was  precisely  in  its  nature 
a  bail-bond.  The  bail-bond  had  for  object 
the  release  of  the  principal  from  custody,  thw 
bond  his  release  from  bankruptcy :  there  was  no 

(a)  2  Strange,  867—2  Ld.         (h)  Cited  in  2  Strange,  867. 
Bsym.  1M6.  S.  C. ;  ^aad  see         (e)  0  Ves.  13. 
•lio  CkUiom  y.  Wajfim  and         (d)  1  Atk.116. 
wather,8Wil»,15.  8.C. 

VOL.  xn.  B  b 
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t633^      different  ih  the  efiecitd  ftttd  co&sequteoeg' df 
Campbell  ^^*^^^^*     AhsiUhohH,    though  in  form  cotldii^ 
V.        iiotied  for  the  p^fonnanod  of  a  eoUateral  act/ 
aiiiJoSer.  ^®»  m  efffect,  s^ority  for  th^  t>aymfent  of  rib« 
debt,   or  satisfactioii  by  tender  of  the  petsoii 
(which  latter  in  the  case  of  li  Member  of  Puii^^ 
ment  could  hot  be),  and  id  aasii^iiable  as  sachby 
the  4tt]  and  5th  of  Anne^  c.  I6w    A  bail-boad^ 
{h'tfttgh  discharged  by  the  certiftcate  bf  th6|)rii!- 
dpal,  obtained  on  his  ballkru^ity  d^lared  ttfter 
toTteiiure-^JBauteJhiaers  v.  Coatk  (a),  Difnidtikv. 
Edmes  (ft>— y et,  if  forfeited  after  the  bankruptcy^ 
the  certificate  is  no  bar  io  any  action  oil  the 
bond,  notwithstanding  it  worki^  ft  discharge  of 
the  original  debt*     The  reason  is,  because  it 
gi^es  a  hew  and  distinct  cause  of  action — Cf)ck0^ 
fit/  v.^  OwHoK  (c),  Hackky  i.  Mirrjf  (if).    That 
i^a§  exactly  /thfs  case,  lind  %a0,  in  itf^meat, 
,  idei9i  per  idem ;  ielnd  so  considered^  as  eitpressed 
at  large  in  the  judgment  by  the  Court  bdow. 

It  was  also  submitted,  that  this  bond  rMem*? 
bled  the  bond  and  covenant  usually  entered  into 
to  secure  the  payment  of  an  annuity,  in  its  l?g&l 
effect,  as  bearing  in  ailment  on  this  case  in  ^ 
way  of.  analogy  v  where,  though  the  bond  is 
barred  by  the  certificate^  the  penalty  being  wh9ll$ 
forfeited  by  breach,  th«  action  on  the  covenaDt 
is  still  available—^ JE»jwxr/e  Grainger  («)i  0»tti^ 
feIly.Hooke(/). 

(q)  Cow|^.26.  (en  2  S^ngpe,  i04S. 

(fi)  4  Moore,  350.-^2  BitxI.  (e)  loVes.  3^. 

A  Biiig;  a.  S.  C.  (/)  Douyl.  W. 
(c)  1  Burr.  436. 
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.  Ob  tke  ^ound  Msutned  of  hardship  iii;so  coii-      1688: 
rtroiiig  the  Btfttate  w  to  pla|:e  b^nk^rupt  Mem-  cTSfSui^ 
beisj(tfPariia6ijBntiiia\wor8f^coo4it^^  t    % 

other  baakmpt^'*  it  1r9#  wbUiUed/QO  so)^  ar*  mkimiOm. 
jpmeat  eottUbo  founded*  It  i»ight  be  so,  i»od 
m^ialeBDchMl : .  the  CkMirto  hafenotl^iBg  to  do  with 
that.  Members  of  Padiam^nt  We  alsA  «tiU, 
other  prmlegMMtniderB^  which  Othjdf  tnderp 
hwi»  M^  tk  wm^iM  urged  that  aiich  b^rd^pK 
li  Aem  were  mq^i  did  not  ariM  ftmn  a  l^al. 
Goagtntctioa  of  the  jwonte  ctf  th^  sl^ute ;  for  th^ 
hoad  itself  fyruUihai  a  cireuitaw  me^na  of  reach-, 
h^thcf  principal  obligor  by  anothe^^  course;  be- 
eau80'  the  PkiBtiffB  in  the  actioa  below,  mighjk 
htiVe^Baed  thesuretiaB  tipmi  the  boud^  whow.ould 
Cilmrly:  faavib  been,  liable,  uotwitbstaodvig  the 
bankmptc)^  and  certi^eate,  which  wera  personal* 
tad.  iafForded  only  personal  protection,  to  the 
bankrupt ;  and  he  would,  in  that  case.  Mill  l^e 
ultimately  liable  over  to  the  sureties,  and  miist 
ttdematfjr  them  for  any  damages  racoyeHKi^    .' 

ii.Oii  all  the ^earinga  of  tbeocsis^,  therjsfoite;  it 
was  contended  that  there  wsa  ao  error  in  the 
judgment ;  which,  it  was  observed,  was  itself, 
as  most,  abfy  and  ai^mentoAiv^ly  d:Aiyev€td  in 
tiw  €oart  bek>w,  the  best*  ptd  mofU^  compr^ 
Vtnwve  and  caBclns|ve,aaaw€i^  that  cojiki-h^ 
given  to  the  arguments  now  used  far  the  Pl^in*' 
tiffs  in  error. 

In  reply  it  wait  urged,  that,   admitting  thB 
bond  in  thb  case  were  like  thai  ofjbjail  to  an 
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1893.  aiction,  it  was  the  practicie  no^»-  in  alltheGomiff, 
CiM^^LL  ^  relieve  such  b&il  fVoin  the  forfeiture  of  the 
,  V*  bond,  where  the  pribcip&l  should  tieGome  bank- 
gtodaiiDifaer.  i^pt*  and  obtain  his  c^^^tlflclite,  on  a  summary 
application  for  that  purpose,  as  in  the  case  of 
death  of  their  principal,  or  his  effecting  a  coBa- 
^ral  satisfaction.'  Even  in  that  case,  therefore, 
the  ground  of  the  ttttempted  afialogy  failed.'  But 
the  analogy  WIbls  denied,  by  reason  that  the  obli- 
gation bf  bail  wais  the  performance^  by  the  De- 
fendant bf  a  collateral  act,  and  was  a  pecuniafy 
engagementi  or  an  undertaking '.  to'  pay  hiis  pre- 
existing debt,  in  which  ^case  it  might  be  proved 
under  his  commission;  and  it  was-  also  contin- 
gent, wher^  this  bond  was  wholly  of  a  dif- 
ferent nature  iii  object,'  teVms,  and  effect ;  wbikt 
in  all  those  respects  it  was  precisely  the  same  as 
a  bond  to  submit  to  an  arbitration  of  the  matter 
in  issue. 

It  was  also  insisted  that,  for  the  same  reasons, 
and  on  the  same  grounds^  this  bond  was  distin- 
guishable fibm  the  bond  for  the  payraent  of  an 
Imhuity,  with  reference  to  this  question. 

I  ■      ■       .         •  •   • 

'  The  liability  of  the  bankrupt  to  the  sureties  in 
the  supposed  l:a^e  put  by  the^  Defendants,  it  was 
contended,  \Vas'  sufficiently  guarded  against. by 
the  provisions  of  the  48th  Geo.  3,  ch.  121 . 

In  the  course  of  the  second  argument,  tlie 
Counsel  for  the  Defendants  in  error  was  stopped 
by  the  Court;  and  the  Plaintiff's  Counsel  having 


I 
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been  called  on  to  support  the  errors  assigned,      1823/ 

and  having  been  heard,  the  opinion  of  the  Court    *-^  -'^^ 

was  anQOonced  by  '  .  v.  ' 

Jambsoh 

mill  flpodiftr- 

Dallas,  Lard  Chitf  Justice  C.  P.,  who  stated, 
that  they  were  unanimously  agreed  in  consider- 
ing that  the  judgment  of  the  Court  below  must 
beaffirmed* 


Judgment  affirmed* 


The  .Counsel  for  the  Defendants  in  error 
theifeoppn  ftpplied  for  interest  on  the  affirmancd; 
bat,  the  Court^. observing  tha|;  this  might  possi- 
bly be  regarded  as  a  case  of  some  hardship, 
it  was . 

Refused. 


2MK)  CA«|ift  in  THfi  fii]|ci||F«i^iiB^ 
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^'^^^  [Error  froai  tlje  Court  of  iTwi^**  J?eiM^,] 

Ma^  and  others  v.  Ptg*^. 

Att^j^*^  The  Defendant  in  error  brought  an  actioa 
chriitian^^  ^^ainst  the  Plaintiffs  for  negligrence  in  the  con* 
ofieYenane-  ^^^  Qf  ja  ^efyxkq^  to  9n  action,  as  his  Attorney. 

fenduitBy  who 

were  all  right-  The  eishth  count  of  the  declaration  in  the  suit 

ly  end  fiiUy         • '  ^ 

named  OB  en-   agBinst  the  Plaintiffs  Stated,  that  the  Defendant 

finding  of  the  fa^  ^rroT,  at  the  retreat  oi  the  Plaiiiti&,  James 

j^S^  not  n  M^y  the  eldar,  WiUiam  James  Nortfif^  an4/aaiei 

S^"^       :9fo^.the  7aimgec;;lia4  retained  aademplQied 

Judgment    tli0m  ^  hfa  AUiimfM,  ta  defend  (&c^),f  for  c^^ 

^^^^  tain  reasonable  fees  and  reward  to  Ji>e  i>aid  <icc.)i 

in  consideration  whereof  they  undertook  to  per- 

C^m  tb(Bii^ -duty  as  such  Attornies  in  and  about 

(%c.); — ^that  it  was  their  duty  as  (&c.),  to  have 

put  in  special  bail  in  due  time.    Breach,  by 

reason  whereof  an  assignment  of  the  bail-bojid 

was  taken,  and  action  thereon.    The  PhintifiH 

recovered  a  verdict,   with  200/.  damages,  and 

40s.  costs. 


The  Plaintiffs  in  error  assigned  the  following 
errors:  No  sufficient  consideration  for  a  pro* 
mise ; — that  there  was  no  averment  that  it  was 
the  duty  of  the  Plaintiffs  to  put  in  special  bail, 
^'  according  to  the  practice  of  the  Courts ;"  and 
also,  <'  that,  in  the  second  record,  it  was  stated 
that  the  Jury  summoned  to  speak  th&tcuth  of 


ihe  tnatters- ^li^h  coiitaih^d^    bding  eftcisen^'      leea 
tned,  iiici  8^)vy>ni  iitJoii  their  aath,  '«y,  «u9  Itt  Ihri    ^ay* 
prodise«fld*ukd4tt»kiiig'iii  theeigBfh<i^^^   6f  todoUi«< 
the  within  bill  itientioned,  tli£it;the  said  Jak^      9wm. 
May  the  islder;  WiUidm  JVdr/cnt/aBd  James  M6/^ 
M  jomgtY,  did  tmdeltake  and-  promise,  in 
matin'er  find  foilnas  the  said  Stephen  Pi^i  faatb 
withiii  in  thcit  Cdunf  complained  againi^  thehl^ 
and  they  assess  the  damages  of  the  said  Siephifk 
Pigif  on  occasion  of  the  not  performing  the  pro- 
fliifipe  atid'  nndertakihg  ih  that  count  itibnik>ned, 
over  abd   above  his  costs  and  charged  byhictt 
about  thik  shit  m  that  behalf  expend^,  to  tvfo 
htrddr^d ' potihdir,  iind  fbt  those  costs  kAd  c^air^ 
to  405.''  Aiid  as  td  the  several  tothl^r  pfbmisei^  kntt 
ondeHakin^b  iH  thb  other  counts  of  thd^'tfaid    : 
6iil  coniaihed;  tiie  jtkrors  afoVeskid,  n^dit  th«ff 
oith  kfor^^saH  tey  that  the  said  Samh  May  tfti^ 
elder,    WilKam  Norton^    and  Juiiue '  Jffiiy  th^ 
younger,  did  not,  nor  did  either  of  them,  undef*-^ 
take  61-  pi^oibisis, '  id  ifiaunel*  and  form  iis'the  s^id 
Stephen  Pigh  hath  within'  ih  thoiie  fcdunts^fedmi 
plained   against  them.    Therefore,  it  is  consf- 
dered  that  Ih^  said  Pldintiff  do  irecovei-  agamst 
tiie  said  Defendants  ad  to  th^  promise  akd  uh* 
dertsikihg  in  the  tiglith  cotint  of  the  said  btU 
mentibned,  fiis  damages,  costs,  and  charges,  b^^ 
thfe  Jurbi^  albr^s^id,  in  fohh  aforesaid  iassdssed^ 
Whereas,  ^^trtith  dhd  in  f^ci,  ihbre  is  nd  9uch 
persoir  in  the  isald  bill,  or  in  the  said  count  ot 
the  sai4  bill  ihentiofned,  i^s  WilKant  Nbrtam) 
aud,  tbfeirefoi^,  th^re  is  k  maiiifest  discrepatHcy 
and  variance  iii  the  alleged  Ending  of  the  fiteSd 
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1828b      Jury  aiMl  the  judgment  of  the  Court ;  the  finding 

Mat      ^^  ^^^  ^^  ^^^  being,  that  Jaimes MajfUke  elder, 

^doifaen    William  Norton^  and  James  3^  the  younger, 

Pu^B.      d^^  undertake  and  promise  in  manner  and  form 

as  aforesaid;  and  the  judgment. of  the  Court 

b^ing  against  the  said  Defendants  who  are  within 

the  bill  named,  and  called-  James  Mas/  the  elder, 

William  James  Norton^    and  Jameif  Mag  the 

younger.''  - 

Holt  J  in  support  of  the  assignment  of  error, 
contended,  that  the  omission  of  the. Defendant 
Norton's  name  of  James  in  the  recording  of  the 
verdict  on  the  postea  was  a  fatal  error  in  matter 
of  substance,  on  the  face  of  the  record,  as  al 
Variance  with  the  averments  on  the  roll,  and  one 
which  could  not  now  be  amended,  and  might  be 
taken  advantage  of  either  in  arrest  of  judgment, 
or  as  error  by  writ.    . 

[The  Court  suggested,  that  it  was  not.sougbt 
to  amend  the  record.] 

He  then  urged,  that  the  Plaintiffs  were,  enti- 
tled to  a  perfect  record,  and  that  it  was  material 
to  them  to  have  it  perfect;  for  otiierwiscj  if  an- 
other action  were  brought  against  them,  they 
could  avail  themselves  of  this  recinrd  to  plead  ;a 
judgment  recovered;  It  could  not  be.usfed  in 
support^of  an  action  against:  a  Co-defendant^  f<^ 
contribution  of  a  share  of  the.damagesj  in  its 
present  state.  The  judgment  on  the  record  is 
•not  warranted  by  the  finding  of  the  Jury,  as  re- 
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corded.    The  word  *'  said'.'  in  the  judgment—       1828.- 
that  the  Plaintiff  do   recover  against  the  said    ^^JJ^J^^^ 
Defendants,  applies  to  the  persons  named  by  the    jwd  others 
Jury  in  their  verdict;  and  on  referring  from      Piob. 
tbence  to  the  bill,  there  is  there  no  such  De- 
fendant named  as    William  Norton^  the  person 
mentioned  in  the  finding  of  the  Jury  as  the  party 
^vho  did  undertake  and  promise  in  manner  and 
form,  &c. ;  consequently,  the  finding  is  not  sup- 
ported by  the  bill,  and  the  judgment  cannot  be 
applied.     There  being  no  day  in  Court  after  ver- 
dict, the  only  course  for  the  Plaintiffs  to  remedy 
the  defect  is  by  writ  of  error,  on  which  a  venire 
denovo  must  be  awarded. 

He  further  submitted,  that  execution  could 
not  be  effectually  sued  out  on  this  judgn^ent,  as 
it  must  follow  the  judgment;  for,  if  it  did  not, 
the  Court  would  set  it  aside  for  irregularity,  or 
the  Plaintiff  or  the  Sheriff  would  be  liable  to  an 
action  of  trespass,  in  which  they  could  not  jus- 
tify under  the  record.  In  the  case  oi  Arhouin  v. 
Willoughby  (a),  the  Court  set  aside  the  proceed- 
ings on  the  ground  that  the  Defendant  who  had 
two  Christian  names,  was  sued  by  only  one  of 
them.  In  Cole  v.  Hindson  (ft),  where  a  Sheriff's 
Officer,  sued  in  trespass  for  taking  the  goods  of 
Aquila  Cole,  pleaded,  by  way  of  justification,  a 
distringas  against  Richard  Cole  (meaning  the 
said  Aquila  Cole)^  it  was  held  that  it  could  not 
be  supported,  unless  ^e  party  had  appeared  and 

(a)  1  Marshall,  477.  (&)  Term  Rep.  234. 
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18i3.  had  not  pleaded  the  misnomer.  So  in  SAadgttt 
"^JJ^^  V.  Clipson  (a)  it  was  determined  that  the  Defen- 
and  others    dant  (a  Sheriff's  Officer)  could  not  support  his 

PxGE.  P^^^  of  justification  in  an  action  for  assault  and 
false  imprisonment  by  the  Plaintiff  Jo^'aA  Cor- 
deux  Shadg^tty  by  producing  a  latitat  against 
John  Skadgett,  who  was  averred  in  the  plea  to 
be  the  same  person,  but  not  that  he  was  known 
as  well  by  one  name  as  the  other — Rex  v.  Sheriff 
of  Surrey  {h). 

At  the  conclusion  of  the  argument  for  the 
Plaintiffs  in  error,  the  Court,  without  hearing  the 
Counsel  for  the  Defendant,  delivered  judgment, 
declaring  that  (there  being  no  question  of  amend- 
ment here),  inasmuch  as  the  Defendants  below 
were  properly  named  in  the  bill,  on  which  alone 
the  finding  of  the  Jury  could  proceed,  and  on 
which  it  must  be  taken  to  be  founded,  the  judg- 
ment that  the  said  I>ejendants  do  recover  (not 
being  named),  must  be  taken  to  have  reference 
i6  the  till,  and  to  apply  to  the  persons  therein 
named  as  Defendants,  as  the  whole  record  must 
do.  As  there  could  be  no  real  ambiguity  caused 
by  the  omission,  it  could  not  injure,  and  might 
be  supplied  by  the  reference  which  the  word 
*•  said"  authorized  and  warranted.  Here  there 
was  no  other  William  Norton  than  tlie  JFtttkW* 
James  Norton,  and  it  could  not  be  mistakea  or 
misapplied.  There  was  no  othfer  person  of  the 
name  of  Norton  mentioned  in  the  record ;  aftd  if 

Ifl)  8  Bast,  328.  (6)  1  Mawh.  75. 
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the  finding  in  the  postea  had  described  him  by 
the  surname  of  Norton  only,  ayoiding  the  word 
"  said,"  it  would  have  been  sufficient. 

Tfcere  being,  in  the  opinion  of  the  Court,  no 
gfdiind  for  the  objection  to  the  judgment,  it 

was 

Affirmed, 

with  costs. 


Attorney  General  v.  Gatcliffb.  XSjw?* 

A  RUtfE  bad  been  Qbtai|l^d  on  a  former  day  by  TrWof  aRe- 

^   ■  ^    venne  infor- 

Jervisj   calling  upon  the  Attorney  General  to  mationforther 
shew  cause  why  t|ie  trial  of  ihe  infornuUion  in  the  motion  of 

Vfc  1.  ^  IheDcfcn- 

this  matter-r-a  Heveiiiie  proceeding  for  smug-  dant.  aithoagh 
gling — ^sbould  not  be  further  postponed  until  the  compUed  with 
Sittings  after  m^t  Mi^h^knas  Terffi,  on  the  former  pott-* 
^ound  of  the  coatinned  absence  of  the  pei:i|on  p^yfi^^i^e 
sworn  to  be  a  material  witness  on  the  part  of  the  dHy. 
Defendant ;  on  which  the  trial  had  been  already     Soch  appii- 

• .        •  .  cations  are  not 

once  put  off,  on  an  application  made  to  the  Chief  ex  gram. 
Baron  for  that  purpose  at  the  Sittings.  on  the  absence 

of  a  material 
witness. 

Clarke,  on  the  part  of  the  Attorney  General, 
now  t^hewed  cause.  IJis  principal  objection  was^ 
that  the  trial  h^d  been  before  postponed,  and  on 
the  terms  of  the  Defendant  paying  the  costs  of 
the  day,  which  he  had  not  yet  done;  and  he  sub- 
mitted, that  the  party  should  first  pay  those  costs 
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1823.  before  the  application  for  a  further  postponement 
could  be  entertained-  He  urged,  that  the  put- 
ting oflF  the  trial  of  a  Revenue  information  was, 
in  all  cases,  matter  of  favour  and  indulgence  in 
this  Court,  and  had  always  been  so  considered; 
and  if  granted  upon  terms,  those  terms  must  ne- 
cessarily be  complied  with  before  the  Defendant 
could  asic  an  extension  of  the  indulgence. 

Jervis  contended,  that  the  application  was 
not  to  the  favour  of  the  Court ;  and  that,  con- 
sistently with  justice,  it  could  not  be  refused. 
The  trial  had  been  postponed  for  reasons  which 
still  existed ;  and  it  could  not  come  on  whibt 
the  witness  remained  absent. 

The  Court  declared  that  they  did  not  think  the 
motion  could  be  refused,  notwithstanding  the 
Defendant  had  not  complied  with  the  terms  of 
the  former  postponement,  as  the  justice  of  the 
case  required  that  the  Defendant  should  have  the 
advantage  of  whatever  evidence  he  might  have. 
'The  rule  must,  therefore,  be  made  absalute. 

Mr.  Baron  Hullock  wished  it  to  be  under- 
stood, that  he  considered  such  applications  as 
the  present,  made  on  the  grounds  of  this  motion, 
to  be  not  matter  of  favour,  or  to  be  such  a  fiivour 
as  no  Judge  could  with  propriety  refuse. 

Rule  absolute, 

on  the  usual  tierms* 

See  The  Attorney  General  v.  PhiUips,  vol.  xiii.  p. 592. 
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•18S8w 

SyMOHS  V.  fitBARSON  and  FiSHfiR,  .    fiSJ!i^i 

14tli  JuMi. 

Trespass.— Thid  action  was   tried  befoi^  Pi^^h 
Mr.  Justice  BurrmLghi  at  the  last  Summer  As*-     IvS^y^ 
sizes  for  Devon.  iwn^for 

)    tiretUagaiMl 
entering  m 

The  declaration  stated,  that  Befendant»,  with  h^^^l^ 

taking  mway 
goods,  brought 
bjaPUntiff  against  DefeiidantB  fpho  ^fofuMd  to  be  aqtiioiiced  fo  telte  awav  tlie  flood* 
orapenon  who  had  lodged  in  the  Plaintiff's  house,  and  had  left-  the  occnpatlon  wfihoot 
Bmg  part  of  a  Tear's  rent,  nnder  pretesl  of  a  hill  of  sa(e  .esecnted  bj  /the  tenant  to  the 
Ddemnt's  empfoyer  by  the  vendee,  by  whom  they  were  engaged  to  lot  and  carry  them 
•wy.  '  •    1.    . 

Second^oomit,  .for  e^rr^ing  awey  tiie  goods  ted  aianMfg  th^  PJaif^. 

Pleas— Not  gaiter;  tdlT^  Leave  and  licence  as  to.the)nfeaki||g.aiii  entering;  Sdly, 
As  to  the  tikingandcarryuigaway.  that  the  goods,  ^c.  were  the.  property  or  a  third 
penoa,  wkote  anthorlty  HielDefeadlmtshad  for  remoftng  them.;  4IUy;  Ssa  ossoatt  il#- 
*<ne;  5thy  Justification,  whilst  protecting  the  possession  of  the  goods. 

Verdict  for  Plaintiff  991.  5«.-*-fO<.  damages  for  the  assault,  and  9Z.  U.  for  the  rent 

1.  Held  the  Yerdlct  sostainable  oa  the  wMe.  eue^  and  not  to,  be  distorbed  ;  althongh, 
hi  explaining  their  assessment  of  the  damages,  the  Jury  had  not  gtVen  a  good  reason ; 
Ar,  if  bad  (though  ssmUs  not)  for  the  9/.  5s.,  it  would  be  good  for  the  SOf. 

t.  As  to  the  form  of  action,  impau  for  the  taking^  Sfe,  not  objectionable  nnder  the 
cittomstances  of  the  case  ;  but  might  be  maintained  by  the  Plaintiff  on  such  a  poss^on 
SI  he  had,  although  he  had  not  actual^  distrained  them,  the  Plaintiff  being  entitied  to  a 
ipedes  of  lien  on  the  goods  of  the  party  in  his  custody,  nnder  the  drcnmstances. 

I 

9.  On  the  other  hand,  the  property  in  the  goods  transferred  by  the  bill  of  sale  to  the 
snigaee  of  the  Phdntiff's  tenanL  subject  to  such  a  lien,  is  not  such  an  interest  as  would 
iopport  a  plea,  by  wav  of  justification  of  the  alleged  assault,  that  the  assault  was  com- 
ntted  Jn  the  protectum  of  the  DefendaiA'a  ri^itihl  pomesslon,  under  the  drcnm- 
Haaoes. 

4.  Plea  of  leave  and  lioence  to  trespass,  for  breakinc 
cmnstances  in  evidence,  relmtled  bv  tlie  replication  Di 
replying  or  new  assigning  excess ;  the  principle  being, 
Defendant's  justification  to  tiie  extent  pleaded. 


4.  Plea  of  leave  and  lioence  to  trespass,  for  breaking  and  entefiyig,  4cc.  nnder  the  dr- 

'^    "  X  De  u^uriA  abipie  UOi  cttutdf  wi^boat 

ig,  that  such  rei^ication  traverses  the 

t*s  justificatioflTto  tiie  extent  pleaded. 


The  questions  raised  by  the  issues  on  the  pleas  are  rather  questions  for  the  Jury  apply- 
iagthe  evidence  to  the  pleadings,  under  the  directiiHi  of  the  Jadge>at  Nid  Prias,  ttmn 
fiir  the  Court  applying  tiie  evidence  to  the  pleadings  in  bank  after  verdict,  on  occation 
.of  ipplicalion  for  a  new  tria). 

^ProiCtke, 

The  Court  will  not  order  a  verdict  to  be  entered  for  the  Defendant  on  any  given  covnty 
"ler  dlqwsal  of  a  motion  for  a  new  trial.  * 
VOL.  XII.  D  D 
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1620.  force  and  arms,  broke  and  entered  a  certain 
dwelling-house  of  the  said  Plaintiff,  situate, 
&c. ;  and  then  and  there  made  a  great  noise  and 
disturbance  therein,  and  stayed  and  continued 
a  long  space  of  time  (ten  hours) ;  aod  ^ilsOj  dur- 
ing &c.  seized  and  took  divers  goodjS  aiid  chat- 
tels, to  wit,  &c.  of  great  value,  to  vrit,  &c.  and 
carried  away  the  same,  and  converted  and  dis* 
lapsed  thareof  to  their  own.  use {  bj  means  of 
which  said  premises  the  said  Plaintiff  and  his 
family  wei'e,  during  all  the  time  aforesaid,  not 
only  greatly  disturbed  and  annoyed  in  the  peaces 
able  possession  of  the  said  dwelling-house,  but 
also  he  the  said  Plaintiff  was,  during  all  tiiat 
time,  hindered  and  prevented  from  can^ii^g  on 
^nd  transacting  therein  his  lawful  and  necessaiy 
affairs  and  business,  to  wit,  at  &c. 

2d  count,  for  an  assault  and  de  b&nis  aspor* 
tatis. 

Pleas: 

1st  plea — Not  guilty. 

2d  plea-*rA8  to  the  breaking  anil  entering 
charged  in  the  first  count,  &c.  leave  and  li* 
cence. 

3d  plea— As  to  the  seizing  and  taking,  and 
carrying  away  the  goods  and  chattels  in  the  se^ 
cond  count  of  the  declaration  mentioned, — tiiat 
the  said  goods  and  chattels  were  the  proper 
goods  and  chattels  of  one  Oliver  Veale^  and  that 


TRINITY  TBitM,  4  GBQ.  VT. 

(be  DefeDdaUt^;  Bi  the  aervtaito  ftiid  by  the  c<m- 
iMMlafthe  lOid  0(to&  Vemli,  at  the  said  seve^ 
ml  tiibet  wheili  kc. .  cotnmitted.  the  said  sup^ 
posed  trespasses  in  the  iirfxodactory  pan  of  the 
plea  mentibned,  to  they  lawfully  ndgy»  far  the 
euse  aforesaid  I 

4th  plei^^As  to  the  assaelt  and  beating,  Sem 
moult  dememef  aad  diat  the  Phiilitiff  wmild 
have  beaten,  fccifthe  Defendants,  had  not  de^ 
fended  themselves,  &c. ;  and  that,  in  so  doing, 
the  Dtfeadants  did  a  little  Heat  Plaintiff  &c. 

6ih  plea — ^As  to  the  assault  and  beating  sup- 
p(toed  to  have  been  committed  by  the  said  De« 
ftaifanta,  that  the  Defendants  were  lawfully  pos-c 
seased  ef  certain  goods,  and,  being  so  possessed 
tbereof,  the  said  PlaintijflT,  with  force  and  arms, 
Hid  without  the  licence  or  permission,  and 
tpinat  the  will  of  the  said  Defendants,  did  en* 
diavour  aad  attsnpt  forcibly  to  obtbin  and  get 
possession  of  the  said  goods,  and  would  then 
and  there,  wilfully  and  forcibly,  with  a  strong 
bttid,  hare  effected  and  accomplished  such  wdl- 
bi  attempt  and  endeavour,  without  the  licence 
w  penniaaion  ofthe  said  Defendants,  aad  against 
their  ivilU  if  th^y  the  said  Defendants  had  not 
Mended  their  said  possession  of  the  said  goods 
aad  chattels;  whereupon  they  the  said  Defen«. 
daats  did,  at  the  said  time  when,  &c.  in  the 
aid  last  count  mentioned,  defend  their  the  said 
Befendants'  possession  of  the  said  goods  and 
chattels,  and  oppose  and  resist  the  said  attempt- 

D  p  2 
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182SL  and  ende(i?our  of  the  said  Plaintiff,  aa  il  wai 
lawful  for  them  the  said  Defendants  to  do  on 
the  occasion-  aforesaid.  '  And  the  said  Defen^ 
dants  further  say,  that  if  any  damage  or  injury 
then  and  there  happened  to  the  said  Plaintiii^ 
the  same  happened  of  the  wrong  of  the  said 
Plaintiff,  and  in  the  defence  by  the  said  D^en- 
dants  of  their  possession  of  the  said  goods  and 
chattels.  And  this  they  the  said  Defendants  are 
ready  to  verify,  wherefore,  &c,. 

The  Plaintiff^  in  his  replication,  joined  issue 
on  the  first  plea. 

-  As  to  the  second,  third,  fourth,  and  fifth,  IH 
injurid  suA  proprid  ahsque  tali  causd^  on  which 
issue  was  joined. 

The  Jury,  on  the  trial,  found  a!  verdict  for  the 
Plaintiff,  damages  29/.  5s. ;  .wiiich  they  stateil 
to  be  made  up  of  20/.  for  the  assault,  and  9/.  5i. 
for  the  rent* 

'  In  the  course  of  last  Michaelmas  Term,  FfiAfc, 
on  the  part  of  the  Defendants,  moved  for  a  new 
trial,  ou  thq  grounds  that  there  had  been  a  mis- 
direction of  the  Jury.; — ^that  the  verdict  was  con- 
trary to  the  evidence,  in  that,  whilst  it.  did  not 
support  the  counts  in  the  Plaintiff's  declaration, 
it  sustained  and  established  the  Defendants* 
pleas ; — ^and  that,  for  want  of  a  proper  replica- 
tion, the  verdict  was  not.  warranted  by  .the 
pleadings  on  the  record,  and  was  in  itself  so 
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loose  as  to  be  unihtellig^ble,  and  therefore  could      Iffifi. 
not  be  supported. 

The  misdirection  was  said  to  be,  that  the  Jury 
were  directed  to  give  a  verdict  for  the  Plaintiff 
for  0/.  5^.,  the  amount  of  the  rent  claimed ;  •  and, 
beyond  that,  whatever  damages  they  should  con- 
sider him  entitled  to  an  the  rest  of  the  case;  not 
leaving  to  :them   the  various  points  singly  and 


It  W9B  urged,  that  the  evidence  had  failed  the 
Plaintiff,  and  supported  the  Defendants' case ; 
as  it  was  not  proved,  under  the  first  count,  that 
the  Defendants  had  entered  the  house  virrong- 
fully  and  without  leave :  nor  was  it  proved,  un- 
der the.  second,  that  the  goods,  &c.  were  the 
property  of  the  Plaintiff;  nor,  under  the  third, 
that  any  assault  had  been  committed :  whilst,  on 
the  other  hand,  even  if  there  had  been  such 
proof,  the  whole: was  answered. by  the  evid^ce 
given  on  the  part  of  the  Defendants,  denying  the 
PiaintifTs  case,  and  proving  leave  and  licenoe 
to  euter^  a  property  in  the  goods  taken  away, 
and  the  facts  in  the  two  pleas  by  way  ofjustifi- 
cadon  of  the  aUeged  assault. 

The  defect  in  the  pleadings  was  said  to  be  the 
not  having  newly  assigned  or  replied  the  ex- 
cess. 

The  defect  in  the  verdict  itself  was,  that  it 
was  hdtone  which  the  pleadings  waitatit^,  iand 
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183S,      could  not  (m  to  the  9/.  6^ .  at  least)  be  referred 
*8*Bio*«    *^'  *^^  count  in  the  declaration. 

^^tUT^^      Upoa  the  statement  of  the  evidence  by  Conn- 
FisHBB.  •  8el»  the  Court  granted  a  rule  to  shew  cause ; 
and  now 

HuLLOCK,  Baron^  read  the  learned  Jodge% 
report'  of  the  evidence  given  oii  the  trial. 

The  prindpal  witness  was  the  daughter  of  the 
Plaintiff,  who  deposed  that  a  pierson  of  the  nakne 
ofilf^XiMMcanie  to  her  father^s  bouse  to  lodge 
^  week  btfore  Mid^wmmer-day,  1821  ;*--that  he 
remained  there  till  the  26th  of  JanuBay  follow- 
ing; he  was  to  pay  18/.  10^.  a  year  quarterly  ;—• 
he  went  away  the  25th  oUtHmatyf  he  let  them 
Imow  it  a  few  days  before  lu^  went.  He  had 
furniture  of  his  own.  There  was  between  ISf. 
imd  141  due  to  her  &ther  when  he  went  away^ 
tier  ^ther  kept  the  furmtwe:  her  father  Irred 
inc  the  house.  He  locked  up  the  rooms  McLean 
had  Dented*  On  the  23d  of  February  the  Defen- 
dants and  Partridge  came.  They  came  at  dif» 
£erent  times  before^:  the  fiist  time  was  two  disys 
after  McLean  went  away>  jShe  wms  present  <mi 
the  23d  of  Februarjf.  Her  father  had  been  ill  in 
bed  I6r  .six  monthsi  and  was  very  weak  liien. 
Mn*  Vwle  was  thef  e  on  the  23d,-H8aid  he  was 
come  over  to  lot  the  furniture  for  sale.  Her 
father  said  he  could  not  give  up  the  furniture  be* 
forebis  rent  was  paid,'  and  a  bond  (af indemnity 
against  McLean's  light)  given  to  answer  for  the 
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giw4f^   AH  of  tfifim  eaiM  together*  Bmnrmir 
Fishery  Veale^  and  Po^^tridg^^ 

Th&intowa  tlwii  gave  an  Mcouiii  of  the  mode 

J0  wliio^  t}(^  ]}!f»^e^d9iiti9  WQid  Feafe  condacted 

t^nselyes  \fk  the  hoOiie ;  repreBenttng  them  a^ 

¥^]|iff»  with  aomedegir«eof  violeace,  put  many 

artielM  of  ^^niitujre  out  of  the  parlour  vindova 

aad  the  door,  i^tdi  they  damaged  ia  so  doing,. 

^d  al90  Uie  waiaaooat;  notwithatandkig  the 

oppnoiittpn  of  h^r  iathar,  whom  she  proved  tbem 

tpliwre  aHawilfad  o<i  the  ocpaaim.    8he  gaveaa 

apcpwt  of  the  dHniituie  in  the  rooms,  which,  aha 

£^4  helpiiged  to  M'JU^m.    There  was  a  60. 

m^ftrsbsmt^p  on  the  tabk,  belpngiug  to  hef 

QK^th^Tji  wh)ch  she  had  (farchased  in  order  Uk 

give  a  roc^t  io4r  the  reqt,  whieh  Veah  had  pro- 

wei  .tp  pay.    He  said  he  would  pay  }0|.  ami 

DoaMOiei*    Tho  witness's  mother  said  she  would 

QQt  tsJ^e  IfiSR  than  1^^.  or  14/.    Amongst  othoQ 

things,  the  0e|(endiMta  took  away  that  stamptt 

^  M  ^jg-cup  bdoag^ng  to  the  Plaint)  A  whicli 

V9S  takeo  out. of  the  house  imabird^cage  b&r 

ionging  to  M'l^san.    The.  witneaa  said,  her  uuk 

th^  had  xeceiTedL  small  sums,  on  har  appli|catioB« 

ai  ^IflBmmt  timos,  inorn  M'l^mk^  for  attend** 

aaoe. 

A  eonstablo,  who  was  called  in  by  tho  PUini 
MCswife  during  these  transactions,  confirmee^ 
Qianv  of  the  primcipal  facts  of  the  foiynerwit-^ 
oess^s  tMtimony.    Ha  further  statedt  tha^  on 
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VeaUe  Bhiswing  him  a  pt^pet,  he  refcised  to  mtei^ 
fere,  and  went  away. 

For  the  Defendants  Veide  waa  called ;  who 
stated,  that  he  had  a  bill   of  sale  of  M'LcOHk^^ 
goods,  on  account  of  a  debt  dae  to  him;— that 
he  told  the  Plaintiff  of  his  having  snch  bill  of 
sale ; — ^that  Plaintiff  required  to  be  paid  a  year's 
sent  before  the  things  would  be  suffered  to  go. 
Witness  observed  to  him,  that  only  half  a  year's 
rent  was  due,  and  engaged  to  pay  him  all  that  was 
due;  but  the  Plaintiff  still  insisted  on  a  year's 
rent,  and  said  there  was  something  due  for  at- 
tendance, and  promised  to  furnish  an  account. 
Witness  objected  to  paying"  for  any  thing  but  the 
i^ent  due.    This  was  before  the  day  on  wlntih  the 
goods  were  taken  away.    On  the  day  in  ques- 
tion, the  23d  Februafy^  the  witness  and  Defea- 
dants  (one  of  whom  was  the  auctioneer  employed 
by  the  witness)  went  to  the  PlaintitiTs  hoase, 
and  was  admitted  by  his  wife.    The  dilute  as 
to  the  Plaintiff's  demand  was  renewed ;  and  the 
witness  repeated  his  intention  to  pay  all  the  rebt 
due,  deducting  the  money  McLean  had  said  that 
he  had  advanced,  bat  said  that  he  would  not 
pay  any  other  charge.     The  Defendants  pro* 
ceeded  to  take  an  inventory.    The  PlainttfTs 
wife  acknowledged  that  all  the  goods  in  the 
rooms  were  the  property  of  McLean.    She  aa- 
locked  a  cupboard,  and  ]gaYe  Veak  some  silver 
spoons,  as  being  M*Leau*s.    He  returned  them 
jto  her  to  be  replaced.    After  they  had  b^un  ^Q 
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wmoTe  ike  p)odB,SyiMu,  tbe  Pl«iiitii',(CMM'  ^1^9^ 
doirn stain.  Theintoess  stated,  that  thteseww  " 
some  seuflmg  on  the  occasion  between  Hearson 
and  the  FUintifi;  the  former  endeavouring,  to 
ke^  the  door  open,  4be  latter  to  shut  itt  no 
other  reristanoe  iras  made.  During  the  etraggU 
(be  stated)  the  Plaintiff  feinted. 

Partridge,  one  .of  the  peraons  present  nvith- 
Vii^,  dso  gave  etidence  for -^the  Defendants, 
eoiroborating  the  material  fiu^ts  of  Veale's  state* 
ment. 

The  report  concluded  by  stating  that  the  Jary 
gave  a  verdict  for  89/.  As.  The  Jury  (the  ques- 
tion being  put  to  them)  said,  that  they  gave]20l. 
fivr  the  asmtult^  and  9/.  5$.  for  the  rent^ 

The  Defendants  ^migfat  have  suggested  that 
the  verdict  diould  have  been  a  verdict  for  them 
as  to*  the  &»t  count,  but  I  suppose  it  was  not 
thought  material. 

'  [The  learned  Judge,  at  the  end  of  the  report, 
nade  the  following  observations^  0 

In  stating  this  case  to  the  Jury;  - 1  did  (as  Ido 
in  all  cases  where  there  are  special  pleadings,) 
state  and  explain  them,  and  point  out  to  their 
attrition  what  the  questions  were  for  their  de- 
cision. 

J  certainly  stated,   that,  as  to  entering  the 
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hoMM,  and  craimittiog  lA^tr^qpaiMs  ia  tlie  Sank 
eomikt  the  qMe^tiMi  wiA^  whetbei  thit  wan  da«e 
by  tbe  Def#iid«ato  JlMrA#«  jiiid  Fii^ 
_^  iMT^iiiidlieanca  of  th»  FkiHutig.  Itkea atated 
^uaaa.  tbe  rAc^e  ^vtdf iiea»  df  wkioh  tte  above  m  a  Iplan 
fill  €0py»  atid  l0jft  tbe  caa^  W  tbe»  for  their  laoii-^ 
aideration.  It  appetfed  to  roo,  and  1  faaTa  no 
doubt  it  did  to  the  Jury,  that  the  present  De- 
f0wiaiita  bad  nftkiKve^of  licence  from  (be  Plain- 
.  tiff  to  entter  the  bowe.<  I  suppote  they  collected 
from  the  evideaee  (aa  I  did)  that  the  tvo  Defen- 
dants, Partridge  and  Veale^  came  there  to  lalba 
the  goods  away  at  all  events. 

I  stated  that  th^  goode  w«re  in  tbei  lavAd  pes-* 
sfwitioa  of  the  PbiintiS^  and  thai  behad  aright 
to  detain  them  for  the  rant  which  wan  dae^-^-al 
least  there  were  three  quarters  of  a  year's  rent 
i^^    The  tabii«  was  irom  Mid$mmmsr,  IBSl, 
and  if'JE^a  actually  had  the  rooms  till  the2«tfa 
Jmrnrgj  1883-^then  a  mo9th  of  dm  third  foar- 
ter  had  elapsed.     It  did  not  ^ipear  that  any 
part  of  die  rent  had  been  paid.    It  was  said  by 
Vegle^  in  bis  evidence,  that  M^Letm  bad  aaid  be 
paid  some  mo|ley.    If  tbat  was  so,  the  Plaintiff 
would  have  a  right  to  apply  it  in  discharge  of  his 
otbfr  d?qum4aopi  him,  and  to  lely  an  the  goods 
in  hialtands.  £[Mr  Ma  rant. 

Tabing  Fmk'^  evidence  to  be.tnn^  the  Plain-i 
tiff  throughout  insisted  that  the  goods  should  not 
be  taken  till  the  rent  was  paid.  I  told  the  Jury 
that  VmUe  hfu|  po  right  to  i^aial  on  t]^  oath.  o( 
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ftelwriNaid  or  wife  tiMt  tiie  rest  wM^tte ;  n^ 
that  the  conduct  of  tlM  wife,  whatever  it  inig^t 
be  when  b^ow  with  Veale^  6ovld  not  g^ve  him 
aathoritf  to  take  the  good«,  when  he  had  heard 
the  hnriiaiid  jost  b^ore   flay,    that  the  goods 
should  not  be  taken  till  the  rent  waa  paid.    I 
certainly  told  the  Jnry,   that,  aa  between  the 
PtttfiCiiirand  Teak,  who  elaimed  under  the  Mtt 
of  lale,  die  gooAsconld  not  be  said  to  be  hi9,  af< 
allied  in  the  third  plea,  when  they  were  in  the 
Pfadntiff's  house,  and  Jknown  to  be  detained  by 
him  as  a  security  for  rent  actually  due  for  robme 
rented  by  McLean  in  that  house.    As  the  Plain-* 
titt  lost  his  rent  by  the  conduct  of  the  Defen- 
dants, I  think  their  verdict  would  have  been 
more  correct  if  the  Jury  had  given  the  Plaintiff 
at  least  three  quarters  of  a  year's  rent* 
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In  nil  other  respects  I  think  it  was  right. 

I  believe  the  admission  of  Veale  as  a  witness 
was  objected  to  by  the  Plaintiff's  Counsel ;  but 
if  so,  I  am  inclined  to  tlmik  the  objection  was, 
in  the  end,  waved. 

Adam  now  shewed  cause,  and  contended  that 
the  verdict  was  right  on  the  evidence  as  reported, 
and  consistent  with  the  justice  of  the  case,  what- 
erer  informality  there  might  have  been  in  word- 
ing the  explanation  of  the  general  finding  by  the 
Iwy.    ' 


Havittg  stated  the  several  issues  on  the  recprd; 
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lie  co^^ded  that,  on  the  evidence,  there  liad 
been  no  misdirection  by  the  learned  Judge. 

On  the  &ct8,  he  insisted  that  the  Plaintiff  had, 
by  law,  a  right  to  detain  the  goods  until  h& 
should  be  paid,  or  at  least  tendered,  his  latrear 
of  rent.  Here  neither  was  done,  and,  conse- 
quently, there  was  no  pretence  for  the  justificet- 
tion  of  the  aspartavit^  on  the  ground  in  the  third 
plea  that  they  were  not  the  gdods  of  the  Plain- 
tiff, as  his  legal  lien  on  them  was  an  answer  to 
tiiat 


As  to  the  plea  of  leave  and  licence,  he  submit- 
ted none  bad  he&n  proved ;  for  the  husband  was 
Viot  bound  by  the  acts'  of  his  wife  in  this  case ; 
and  if  there  had  been  leave  and  licence,  it  was 
conditional,  and  the  Defendants  had  exceeded 
it ;  aQd  that  excess  the  Plaintiff  might  give  in 
evidence,  as  he  bad  done  under  the  replication 
of  J)e  injuria. 

;  Then,  the  assault  hs^ving  been  proved,  and 
the  plea  of  San  assault  demesne  negatived  by  the 
finding,  the  fourth  plea  fell  by  the  verdict. 

To  the  fifth  plea  (he  urged)  the  same  observa- 
tions would  apply  as  had  been  addresised  to  the 
third. 


Relying,  therefore,  on  the  learned  Judge's 
report,  and  submitting  that  all  the  questions  in 
the  cause  were  properly  matter  for  the  Jury,  he 
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cont^ded  that  the  Defendants  were  concluded      I898L 
bj  the  verdict,  and  there  had  been  no  reason 
given  why  the  Court  should  now  disturb  it. 

Wikk  and  Crofffder.  endeaVoured  to  support 
the  rule.  Whether  or  not  the  assault  were  jus;* 
tified  (they  submitted)  must  depend  upon  the 
qaestion  whether  the  Plaintiff  had  a  right/ under 
the  circumstanoes  of  the  case,  to  retain  the 
goods  of  the  tenant  against  the  Defendants,  un-* 
der  the  claim  of  rent  which  he  set  up.  If  De* 
fendants  had  a  right  to  enter  the  apartments  in 
question,  and  to  takeaway  the  goods  of  M*Lean^ 
the  tenant,  then  they  were  clearly  justified  in 
assaulting  the  Plaintiff,  who  attempted  to  ob* 
struct  ibem  in  the  exercise  of  that  right. 

They  contended,  first,  on  those  two  points, 
that,  under-  the  general  issue  of  Not  guilty,  the* 
Defendants  established  their  right  to  "break 
and  enter'"  the  close  in  question. 

Referring  to  the  facts  reported,  they  reminded 
the  Court  that  the  Defendants  on  the  record 
were  merely  the  servants  of'  Veale,  and  tiiej 
went  upon  the  premises  merely  to  lot  the  furni- 
ture for  sale  on  his  account,  and  to  carry  it^ 
away.  •  The  Defendants,  therefore,  quoad  the 
Plaintiff",  stood  in  the  place  of  M' Lean,  the 
tenant :  for  McLean,  by  the  bill  of  sale,  had 
authorized  the  entry  of  Veak  to.  sell  the  goods ; 
and  Veale  was  represented  by  the  Defendants, 
who  were  only  exercising  the  authority  con-^ 
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fmted  upon  Vmiehf  thdbill  of  sidtf.  Tbeyuvt 
gJjjJJJ^  thwefore,  tdeatiied  with  the  tenant:  and- the 
questidn  then  amoonto  to  fhia»  Had  the  tenant  a 
right  to  go  upon  his  own  premises  daring  the 
ViMian.  ttnn  ?  for  the  tertn  of  bin  occupatios--a  year- 
had  not  expired^  The  tenancy  coald  not  har^ 
ejtpired  without  a.  anneiidMr  in  tr ritingf  or  a  bun 
render  by  act  and  opeiwtion  of  h»w.  There  waa 
no.  surrender  in  writing ;  and  it  camiet  be  pret 
tcaided  that  there  had  been  a  sarrender  by  ope- 
ration  of  kmr ;  therefdrie^  the  tenancy  BiAa«Bted« 
o^neeqnently  there  was  no  adverse  enfery^ 

Secondly,  they  insisted  that,  nuder  the  pleti 
of  leate  and  licence,  the  Defendants  had  dcsriy 
estaUisbed  a  right  in  themselves,  independently 
of  M'^Lean^B  title,  to  enter.  The  whole  evi^ 
dente  shews  that  they  were  let  in  peaceably; 
and,  after  a  oooversati^ilL  with  Plaintiff,  VesU 
and  Dffendants  were  let  into  the  tenant's  apart* 
maits  by  the  wife  of  Pkintiff  openilig  the  door, 
fiy-construction  of  law  this  was  a  leave  and  li- 
eettce,vand  fhlly  established  the  Dc^foidant's 
plea;  for,- whatever  excess  was  committed  by 
Defendants,  as  is  pretended  by  Plaintiff,  it 
sbottM  bave  been  made  the  snfaject  Of  a  new  as* 
signmentt  if  intended  to  be  rriied  upon— 
I>itektmY.Band{a).  All  the  damage,  therefore, 
done  in  the  house  by  the  ronoval  of  goods^  each 
as  breaking  of  wainscoat,  of  hinges,  &c.,  is  jas- 
tified  by  that  plea,  as  the  Plaintiff  has  only 
thought  fit  to  reply  De  viQwriA. 
(a)  aCuB^N.P.Ca. 


Thirdly,  w  to  taking  tlie  goods,  die  thfea^  WU. 
dMts  iiMlm  right  io  hoiio.ptimAfaeie;  .for.  tin)r 
v^e  a^mlilB  of  the  aisignae  of  tht  tenant  who 
owned  the  goodi;  aiid  the  capacity  inii^hich 
they  came  to  take  them  was  notified  to  Plaintifl^ 
wliDtaid  hitnsalf  DO  right  to  detain  theBS%  Iffent 
irai  doe  to  him,  ^  be  cdnld  'Oidy  emate^a  lieit  i<y 
liulnm.  Wkbont  that  l)»  c^nld  sot  daim  any 
ti^t  to  keep  tbeae  ^  goods,  for  nonpayment  of 
rait:  there  is  no  other  asode  by^rhioh  a^  land** 
knican  jni^fy  the  detention  of  his  tenant's 
foods.  J>iatreBs  is  the  remedy  given  by  lair  to  a 
hndlofd,  aad  the  only  one  to  enable  him  to  seise 
lyoa  his  tenant's  goods.  But  he  did  not  distraki  '^ 
and  there  is  no  evidence  of  it,  not  efen  pot  so 
by  Jqdge  to  Jury.  If  it  be  urged,  that  aS'  h^ 
^ht  have  distrained)  as  he  had  such  a  lien 
spm  the  goods  as  justified  him  in  detaining 
tiiem;  it  amy  be  answeiad,  diat  there  subsists 
no  lien  on  die  part  crfa  landlord  on  his  tenant's 
^odsy  if  they  happen,  by  any  accident,  to  be  in 
lu8  custody  or  posseasion.  The  law  of  lien  is 
fomided  altogether  on  principles  not  furnished 
by  the'foc^  of  this  case.  Looking  the  door  of 
the  apartments  when  M'Lean  went  away  did  not 
give  or  secure  a  lien.  As  &r  as  the  eviddnce 
gott,  &^  lodcing  of  the  door  was  noti^ng  more 
tbn  taking  eare  of  the  tenant's  goods  ysr  kirn; 
ud  the  Platntti*  was  his  i^ent  or  servant  m  that 
behalf:  but  he  aeqnirad  no  right  Hftadwrse  pos^ 
Miiaii  by  tfaataet.  Although  the  premises  in 
qaestion  happened  to  be  apartments  in  Plaint 
tifs  house,  th^y  were  as  much  the  exclusive  pro- 
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petty  of  the  tenant  during  the  term,  ad  if  ibey 
had  been  a  separate  hou8^  iett  any  dirtance  from 
that  of  the  Piaintiff;  and  equally  mider  Us  con^ 
tr^  unconiroUed  by  the  landlords 

If  it  be  aaid,  tilts  was  Tirtnally,  ifnott^cfani- 
eally,  a  distreas/  djod  that  all  that  was  vanting 
was  tbe  ceremonjf  qfbnfing  his  hand  on  some  of 
the  goods,  and'  saying,  I  distraiii — even  that 
did  not  take  frface,  whatever  might  have  bee& 
done*  Here;  therefore,  there  was  *no  distraMii 
and  thdrefbre  the  Plaintiff  had  no  legal  right  to 
detian  the  goods.  There'  are  many  cases  in 
which  the  tikeie  doing  of  an  act  of  ceremony 
constitutes  a  legal  right ;  but  it  cannot  be  said, 
if  that  ci^rettiony  be  omitted,  that  the  right  is 
neyertb^less  sufficiendy  establishiBd,  because  it 
W8(s  only  a  cercfmoby  that  was  required.  There 
are  a  variety  of  incidentsto  a  formal  distress, 
making  its  consequences  by  no  means  technical 
or  ceremoniousi  but  of  a  substantial  nature,  as 
the  right  to  replevy,  &c.  The  Plaintiff  had, 
therefore,  no  property,  nor  right  of  property,  ia 
the  goods,  and  the  Defendants  were  justiied  m 
removing  them. 

But,  supposing,  for  argument's  sake,  that 
Plaintiff  had  a  right  to  detain  the  goods  aatil 
payment  of  the  rent,  stiUthe  Defendants,  it  was 
contended,  did  all  that  was  necessary  to : entitle 
'  them  to  removQ  the  goods,  notwithstanding  the 
previous  lien.  The  Plaintiff, :  in  fact,  demanded 
a  full  year's  rent,  16/.  10*.,  which  could  not;  by 
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possibility  be  due :  and  if,  therefore,  to  obtain 
possession  of  goods  it  was  necessary  to  tender    g^JiSi^ 
the  rent,  the  exorbitant  demand  of  the  Plaintiff,         v- 
accompanied  always  with  the  observation  that      ^^^^  ^ 
he  would  not  take  less,  dispensed  with  the  ne-    Fisher. 
cessity  for  an  actual  legal  tmderqfihe  precise 
turn  due. 

Wherever  a  strict  legal  tender  ought  to  be 
made,  it  has  been  held  that  the  production  of  the 
money  may  be  dispensed  with  by  the  other  party 
requiring  a  larger  sum,  and  expressly  stating 
that  he  would  not  take  less — Ulack  v.  Smith  (a). 
Cole  V.  Blake  (6),  Wright  v.  Read  (c),  Saunders 
T.  Graham  (d). 

It  was  in  evidence  that  Veaky  not  hairing 
money  about  him,  sent  Partridge  to  get  some^ 
in  order  to  pay  the  rent ;  which  shews  that  he 
had  a  Jnmd  fide  intention  to  do  what  was  right : 
and  he  did,  in  fact,  continually  offer  to  pay  the 
rent  that  was  due. 

It  was.  further  ui^ed,  that  it  might  be  doubted, 
supposing  here  was  a  good  distress,  how  far  such 
a  distress  would  enable  the  Plaintiff  to  support 
the  action  of  trespass.  In  the  case  of  Maneus  v. 
GQrekam{e\  taken  from  Serjeant  HilVs  MS. 
notes,  it  was  expressly  ruled  that  trover  would 
not  lie  under  such  circumstances.    If  that  case 

(a)  Peake  s  N.  P.  Ca.  88.  (d)  1  GoVi  N.  P.  Ca.  111. 

(5)  lb.  179.  («)  2  Selw.  N.  P.  1836. 

(c)  STerm  Rep.  664» 
VOL.  XII.  E  E 
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be  law,  it  would  follow  clearly  that  thk  action 
of  trespass  cannot  be  maintained. 

[HuLLocK,  Baron. — It  is  for  that  reason  tres- 
pass will  lie.  The  case  you  cite  is  quite  clear : 
trover  could  not  be  maintained,  because  there 
was  not  a  sufficient  property  in  the  goods;  but 
trespass  might,  which  is  founded  solely  on  pas- 
session:  that  is  just  the  distinction  between 
the  two  cases.] 

In  every  case  in  which  trespass  for  taking 
goods  can  be  supported  trover  would  lie,  though 
not  e  converso;  for  a  tort  may  be  qualified, 
though  not  increased ;  and,  consequently,  if 
trover  would  not  lie,  A  fortiori  trespass  would 
not.  As  to  the  property,  the  same  sort  of  pos- 
session which  is  sufficient  primA  facie  evidence 
of  property  to  support  trespass  would  also  sup- 
port trover — Wilbraham  v.  Snow  (a). 

But  trespass  here  would  not  lie  upon  another 
ground,  as  to  many  of  the  articles  mentioned  in 
the  declaration ;  for  they  were  given  hf  PMn- 
tiff's  wife  to  Defendants.  It  has  been  said  on 
the  other  side,  that  what  the  wife  did  here  could 
not  bind  the  husband.  But  it  is  laid  down  in 
Bro.  Abr.  "  Trespass,"  pi.  92,  also  Bac.  Abr. 
677,  that,  Where  goods  are  delivered  by  the  wife 
to  a  person  who  carries  them  away,  trespass  will 
not  lie. 


(a)  2  Wins.  Satjnd.  4.7  k.  in  tu>iii. 
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Independently,    however,    of  the  arguments      1823. 
which  go  .to  shew  that  the  action,  in  its  present    ^^^^^ 
form,  cannot  be  supported,  it  was  insisted  that         v. 
the  whole  case  was  without  foundation  on  the  ^^^^^^ 
merits.    The  Defendants,   authorized   as  they    Fishbr. 
were^  were  entitled  to  take  away  the  goods 
of  M' Lean  from  his  own  apartments,  and,  in 
poTBiiance  of  that  right,  they  did  actually  take 
possession,  of  them;  and  then,  if  any  assault 
took  place,  the  fifth  plea,  by  way  of  justifics^tiqn, 
is  supported,  viz.  that,   Defendants  being,  pos- 
sessed of  certaia  goods  which  were  attempted 
to  he  taken  from  them,  they  assaulted  Plaintiff 
in  defence  of  their  possession. 

It  was  therefore  i9ubmitted,  that  the  rule  ought 
to  be  made  absolute. 

Adam  replied. 

Cur.  adv.  vuU. 


t4lQk  Jiffif.^ 


The  Court  now  delivered  judgment. 

[The  Lard  Chief  Baron  was  absent.] 

Graham,  Baron. — I  have  entertained  some 
doubts  as  to  certain  parts  of  this  case,  und  there 
has  been  some  difference  of  opinion ;  but,  on  the 
whole,  I  believe  we  are  agreed  that  the  verdict 
ought  not  to  be  disturbed. 

As  to  several  of  the  pleas  on  which  issue  has 
beenjomedj  lam  quite  satisfied  with  the  result 
ofthetrial- 

£  £  2 
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1823.  The  second  plea,  of  leave  and  licence  to  the 

Symons    '>reaking  and  entering,   was  left  to  the  Jury; 
»•         and,  coupled  wrth  what  was  done  by  the  Defen- 
and        dants  after  they  had  entered  the  house,  the  Jury 
Fisher,    haust  have  considered,  that  the  leave  and  licence 
did  not  extend  to  justify  the  Defendants  so  far 
as  to  authorize  them  to  proceed,  as  they  did, 
immediately  to  take  away  the  goods  in  the  house 
with  strong  hand.    That  the  Plaintiff  resisted ; 
and  he  had  a  right  to  do  so,  I  think,  because  he 
was  not  bound  to  accede  to  the  title  to  the  goods 
set  up  by  Veale;  who,  if  he  had  a  good  title, 
took  an  illegal  mode  of  enforcing  it.    He  should 
have  brought  trover,  or  have  proceeded  in  some 
way  at  law,  to  recover  them,  and  not  manuforti. 
The  Plaintiff  had  a  clear  right  to  resist  the  car- 
rying away  of  the  goods  by  Veale^  in  the  ab- 
sence,of  M^Lean^  in  the  manner  in  which  it  was 
done;  and,  jn  doing  so,  as  he  lawfully  might, 
there  is  no  doubt  that  he  was  assaulted,  and 
experienced  much  rough  treatment. 

My  only  doubt  is,  on  that  part  of  the  verdict 
which  gives  the  Plaintiff  9/.  5^.  for  the  rent  lost 
by  the  removal  of  the  goods.  I  do  not  consider 
that  the  Plaintiff  had  such  a  possession  of  the 
goods  as  would  enable  him  to  maintain  trespass 
on  that  account,  because  they  were  the  goods  of 
M'Lean,  and  the  Plaintiff  had  not  such  a  right, 
either  in  respect  of  property  or  possession,  as 
was  sufficient  to  ground  an  action  of  trespass. 
His  proper  remedy  was  by  action  on  the  case, 
upon  tne  statute,  for  removing  goods  from  the 
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premises  liable  to  be  taken  under  a  distress  for    ^  l^SS^ 
rent  in  arrear.     In  certain  respects,  the  Plaintiff 
sustained  a  consequential  injury  by  the  removal 
of  the  goods,  but  not  in  respect  of  his  lien  as 
landlord  on  the  goods  of  his  tenant. 

There  can  be  no  doubt,  however,  that  the 
ferdict  was  right  on  the  two  first  issues ;  and, 
on  the  whole,  I  think  there  is  no  reason  why  the 
verdict  should  not  be  suffered  to  stand.  The 
Plaintiff  may  give  up  the  91,  ^9* 

Garrow,  Baron. — ^The  case  appears  to  have 
been  properly  left  to  the.  Jury ;  and,  from  the 
report,  I  am  of  opinion  that  they  came  to  a  right 
conclusion  on  the  whole  merits.  The  sum  of 
91. 5s.  may  have  been  given  improperly,  perhaps ; 
bat  as  there  was  no  misdirection,  and  the  whole 
was  left  to  the  Jury  on  the  evidence,  I  think  the 
verdict  must  be  considered  conclusive.  I  cer- 
tainly see  nothing  to  quarrel  with  in  it; 'and 
therefore  think  that  we  ought  not  to  disturb  it 
on  the  ground  of  the  objections  which  have  been 
urged  in  support  of  the  rule. 

HvLLOCK,  Baron. — ^The  rule  must  be  dis- 
charged. I  am  clearly  of  opinion  that  there  was 
no  misdirection  in  this  case.  All  that  the  Court 
can  look  to  is  the  report  of  the  learned  Judge ; 
and,  according  to  that  report,  the  case  was  pro- 
perly left  to  the  Jury.  [His  Lordship  stated  the 
pleadings.]  The  issues  on  the  pleas  were  ques- 
tions of  fact,  and  proper  to  be  left  to  the  Jury. 
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1823.      It  is  quite  clear  that  no  injustice  has  been  done 
g^^JJJ^    by  the  verdict  mrhich  thejr  have  found. 

V, 

and  ^^       It  is  altogether  a  mistake  to  suppose,  that  a 
Fisher,    plea  of  leave  and  licence,  if  proved  as  to  a  break* 
ing  and  entering,  extends  to  all  the  trespasses 
complained  of.  In  the  case  of  Barnes  v.  jHitii((a), 
Lord  Ellenbaraugh  put  the  doctrine  on  that  sub- 
ject in  a  very  clear  point  of  view.     There  the 
question  veas,  whether,    on  a  general  plea  of 
leave  and  licence,  to  vrhich  there  was  a  replica* 
tion  De  injurid  absque  caus&y  evidence  of  a  li- 
cence covering  some  of  the  trespasses  only,  sus* 
tained  the  replication.     Upon  the  issue  taken  by 
the  replication  Lord  Ellenhorougk  says,  "  The 
cause  is  one  combined  thing  arising  out  of  seve- 
ral facts ;  and  I  will  venture  to  translate  that 
word  in  this  case  into  what  it  really  means,  and 
that  is,  '  without  the  matter  of  excuse  alleged.'" 
Then  he  adds,  explaining  what  is  the  matter  of 
excuse  alleged,  that  a  replication  De  injurii  to 
a  licence  as  large  as  the  declaration,  that  is,  not 
a  licence  to  commit  one  or  more  trespasses,  but 
a  licence  to  commit  as  many  trespasses  as  the 
Plaintiff  has  assigned,  and  is  able  to  prove,  is  a 
replication  which, — by  alleging  that  the  Defen- 
dant, of  his  own  wrong,  and  without  the  cause 
alleged,  committed  the  several  trespasses — denies 
tiie  Defendant's  justification  id  the  extent pleadtd 
by  him;  and  that  he  had  the  licence  to  commit 
the  several  injuries  of  which  the  Plaintiff  com- 

.  (0)  II  East,  461. 
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plained^  and  13  able  to  prove,  virithin  the  terms  1828. 
of  his  deeUntion.  Le  Blanc  aitd  JBatfley^  Jus- 
tices, also  say^.  that  the  plea  applies  the  licence 
to  all  the  trespaflsea  complained  of;  aad  the  re- 
plication denies  that  tlie  licence  is  co-extensive 
with  those  trespasses^  and  puts  in  issue  whether 
the  Defendant  had  a  licence  to  cover  all  .those 
trespasses.  In  this  case,  also,  the  question  put 
ia  issue  by  the  replication  is,  whether  the  De* 
i'en^^t  had  leave  and  licence  to  commit  all  the 
trespasses  complained  of;  in  other  words,  as 
applied  to  the  facts  of  this  case,  whether  the  pre^ 
Tious  conversations  which  took  place  between 
the  parties  amounted  to  evidence  of  any  thing 
more  than  a  leave  to  enter  to  make  an  inventory, 
OP  whether  it  extended  to  the  trespasses  com- 
plained of,  such  as  the  removal  of  the  things, 
and  damaging  the  rooms.  That  was  a  question 
of  fact,  and  the  Jury  have  determined  it  in  fa- 
vour of  the  Plaintiff;  he  is  therefore  entitled  to 
damages  on  that  part  of  the  record.  It  is  very 
true,  the  Jury  have  given  a  bad  reason  for  the 
damages  assessed  by  them,  but  that  cannot  be 
considered  as  having  the  effect,  in  point  of  law, 
of  precluding  the  party  in  .  whose  &vour  they 
have  found  a  verdict  from  sustaining  it*  against  a 
motion  for  a  new  trial. 

As  to  the  third  plea,  that  the  goods  were  the 
property  of  Veale,  and  that  the  Defendants  by 
bis  command  committed  the  supposed  trespasses, 
there  may  be  some  doubt  whether  the  goods 
were  properly  the   goods  of  the  Plaintiff,  or 
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1823.      whether  he  had  such  possession  of  them  as  would 

^^^^[^    enable  him  to  maintain  the  second  comit  of  his 

v.         declaration.    If  that  were  not  so,  the  Defendant 

^^        would  be  entitled  to  a  verdict  on  that  part  of  the 

Fish  BR.     record  :  that  would   go  to  the  9L  6s.    I  have, 

however,  very  great  doubt  upon  that  part  of  the 

case ;  for  it  is  a  great  question  with  me  whether 

the  Plaintiff's  possession,  under  all  the  oircam- 

stances,  was  not  such  a  possession,  in  point  of 

law,  as  would  enable  him  to  maintain  trespass 

pro  bonis  cutportandis ;  but  it  is  not  necessary  to 

determine  that  question  on  the  present  occa^ 

sion. 

As  to  the  fourth  plea,  of  Son  assault  demesne^ 
and  justifying  in  defence  of  themselves,  the  Jury 
have  found  that  that  plea  was  not  true  :  and  80 
of  the  fifth,  Son  assault^  and  justifying  in  de- 
fence of  the  Defendants'  possession,  the  jury, 
by  their  finding,  negative  the  possession ;  and, 
in  point  of  law  and  fact,  the  Defendant  had  not 
the  possession,  but  the  PlaintifiT  had,  and  that 
is  sufficient  to  maintain  trespass.  All  the  De- 
fendants' interest  in  the  goods  was  property,  or 
a  right  of  property. 

As,  on  the  whole  record,  therefore,  the  ver- 
dict is  right,  and  no  fault  can  be  found  with  the 
Judge*s  direction,  I  am  of  opinion  that  jt  ought 
not  to  be  disturbed,  and  therefore  that  this  rule 
must  be  discharged. 

Rule  discharged. 
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An  application  was  made  to  enter  a  verdict 
for  the  Defendants  on  the  second  count ;  but  the 
Court  said  that  could  not  be  done  on  a  motion 
for-a  new  trial. 


1823. 


Senior,  Administrator,  &c.  n)^  Speight* 
In  re  Bail. 

It  was  objected  by  R.  V.  Richards,  for  the 
Plaintiff,  opposing  the  justification  of  the  De- 
fendant's bail  in  this  case  (by  affidavit),  that 
Jt  was  not  sworn  that-  the  bail  were  worth  the 
Dsual  sum,  after  payment  of  all  their  debts  (gene- 
rally), the  affidavit  having  introduced  the  word 
*'just;^'  which,  it  was  submitted,  would  place 
difficulties  in  the  way  of  a  prosecution  for  per- 
jury. 

G arrow,  Baron,  inclined  to  think  the  devia- 
tion not  solid  ground  of  objection ;  but 

HuLLOCK,  Baran^  expressing  an  opinion  that 
it  was  of  use  to  abide  by  the  received  forms  in 
these  cases,  as  matter  of  Icnown  regulation. 

The  bail  were  rejected ;  but 

Time  was  given  (till  Thursday  next)  to  ameud 
the  affidavit. 


dthJmie. 


Practku 

Thje  affidavit 
by  bail  in  the 
conntiy  of 
competency  to 
justify,  shoold 
state  them  to 
be  worth  doa- 
ble the  sum 
sworn  iOy  over 
and  above  all 
their  debts  ge- 
nerally. 

If  it  have 
the  words 
''justdebti^'' 
it  win  be  con- 
sidered insuf- 
^cienL 

Bat  time 
will  be  given, 
in  such  a  caae^ 
to  frame  ano- 
ther affidavit 
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rteMfay,  SiMPKiN  V.  Frencsf  and  others. 

6tii«liiM. 

CmArtM-  This  was  an  action  on  the  case,  brought  by 

*-  -  *  —  — '  ^  * 

the  Plaintiff,  who  sued  informd  pauperis  against 


In  an  action  the  Defendants,  for  preferriiis^  a  malicious  charge 
Modnitpaiiiii  against  him,  whereby,  &c. — the  injurious  con- 

officers  for 

maiidoiuiy      seouences. 

taking  the 
Plaintiff  be- 

Mterimdplo.  The  declaration  stated  (after  the  usual  induce- 
b!^^^  ments)  that  the  Defendants,  well  knowing  the 
^l^n^lind  premises,  but  contriving,  anfl  wrongfully  and 
i^keA^  maliciously  intending  to  cause. hica  tbe  said 
JjJ^™^^  Plaintiff  to  be  suspected  of  being  guilty,  and  to 
*^»^  be  convicted,  of  tiie  offence  hereinafter  men- 
^*  ^^^  °tfiat  ^^^^^  ^  Yiw^  been  charged  against  him,  and  to 
the  convicting  Qubject  him  to  the  pains  and  penaltiea  by  tbe 

magistrate 

flhbuid  he       laws  of  liiis  realm  inflicted  on  persons  guilty  of 

made  a  party 

idefendant,  the  Said  offeucc,  and  to  cause  him  tbe  said  Plain- 
cio.t.di.44.  tiff  to  be  imprisoned,  and  otherwise  to  injure 
>1M^.^  and  oppress  and  wholly  ruin  him,  heretofore^  and 
\![!r  whilst  he  tbe  said  Plaintiff  ff;a«  supporting  himself 
at  errerin^tibe  ^^  his  family,  by  his  industry  and  labour  t  to  wit, 
•ta^'al^^at  ^^  the  7th  day  of  March,  in  the  year  of  our  Lord 
S^tSwhS"  1832,  that  is  to  say,  at  Ipswich,  &c.  went  and 
Sy^*llrti,  appeared  before  one  James  Thomas  Handy  clerk, 
Qb^?s^  then  and  there  being  one  of  the  Justices,  &c. ; 
pSIU^hehTim  ^^^  ^^^^  ^^^  there,  before  the  said  James  Tho- 
a^v!S}h^  HUM -Haiirf,  so  being  such  Justice  as  aforesaid, 
^^JJ^*'^    falsely  and  maliciously,  and  without  cmy  reason- 

oonvictton 

ihewed  tliat  it  was  not-a  Oetieral«btttan  ^-li^nied-SesftbDs  the  vaiiaaoe  wa^liel<l  nat  to 
be  soch  9i  to  furnish  ground  tor  settiog  aside  th«  verdict  in  this  a^s^^'duittiMie  b^ros 
ftmlhcUf  regarding  tbe  point  as  matter  of  ploatKng. 
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0hle^  kg0i,  ar,ptoM^  i:tiicM  i^faatw(^ver^,  charged 
the  said  Pkintiff^ith;^  certain  offiende  punish^ 
able  by  law,  U>wit,  having  utU^wfoUy  returned 
to  the  parish  of  Wiekhaiinhrook,  in  t|ie  oouCnty  i^nSm. 
aforesaid,  from  the.  parish  oi  Hargrove,  in  the 
said  county,  to  which  parish  of  Hc(rgrave  th^ 
6aid  Plaintiff  had  been  l^^ly  removed,  by  ofder 
of  two  Juatiees,  from  the  said  parish  of  Wiek- 
hambro^kf  without  having,  brought  a  certificate 
from  the  said  parish  of  Hargraw,  to  which  place 
he  the  said  Plaintiff  belonged,  contrary  to  the 
foim  of  the  statute  in  such  caefe  mfide  and  pro^ 
Yided,  to  .wit,  at  (&c.) ;  and,  upoa  s«eh  cl^rg^ 
they  thie  taid  IXefeiidants  fakdy^and  maliciously, 
and  with&ut :  any  re^sMable  or  probable  cause 
whatever,  caused  aod,  procured  the  said  Plaintiff 
to  appear  before  the  said  James  Thomas  Handy 
80  bein^  such  Justice  as  aforesaid,  touching  and 
concerning  the  said  supposed  offeipce, .  and  then 
and  there,  falsely  and  maliciously^  and  without 
oMy  reasonable  or  probable  cau^e  whatsoeoer, 
and  by  divers  false,  deceitful,  and  unfair  repre- 
sentations, and  by  the  suppression  of  various 
truths  to  and  before  the  said  Justice,  caused  and 
procured  the  said  Justice  to  convict  the  said 
Plamtiff  of  the  said  supposed  offence  so  charged 
upon  him,  and  whereof  he  was  accused  as  afore* 
said;  and  thereupon,  by  a  certwo  warrant  or 
order  in  writing;  under  his  band  and  seal,  then 
and  there  to  commit  him  the  said  Plaintiff,  and 
he  was  then  and  there  by  the  said  Justice  com- 
mitted, for  the  said  supjposed  offence,  to  a  cer- 
tain prison  or  place  of  confinement^  to  wit,  the 
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1823.      House  of  Correction  at  Buty  St.  Edmunds,  in 
g^^[J^^^   and  for  the  said  county,  there  to  remain,  and  to 
V-         be  kept  to  hard  labour,  for  one  month  then  next 
andothen.  following,  according  to  the  form  of  the  statute 
in  such  case  made  and  provided,  to  wit,  at  Ips- 
wich  (&c.).    And  the  said  Defendants,  under 
and  by  virtue  and  colour  of  the  same  conviction 
and  commitment,  afterwards,  to  wit,  in  (&&), 
at  (&c.),  maliciously,  wrongfully,  and  unjustly, 
and  without  any  reasonable  or  probable  cause 
whatsoever,  caused  and  procured  the  said  Plain- 
tiff to  be  carried  and  conveyed  in  custody  to  the 
said  House  of  Correction  at  Bury  Si.  Edmmd$ 
aforesaid,  and  there  to  be  imprisoned  and  de- 
tained in  prison,  and  kept  to  hard  labour,  for  a 
long  space  of  time,  to  wit,  for  the  space  of  one 
month  then  next  following ;  and  afterwards,  to 
fvitf  on  the  twenty-second  day  o/*  April,  in  the  year 
aforesaid,  at  the  General  Quarter  Sessions  of  Ike 
Peace  of  our  said  Lord  the  King,  theu  holden  in 
and  for  the  said  county,  the  said  conviction  was, 
at  and  by  the  Sessions,  duly  quashed,  and  the 
said  complaint  and  prosecution  are  now  wholly 
ended  and  determiped,  to  wit,  at  (&c.). 

The  Defendants  pleaded  the  general  issue. 

The  cause  was  tried  before  Mr.  Baron  Garraw 
at  the  last  Assizes  for  Suffblkj  when  the  Jury 
found  for  the  Plaintiff,  damages  25/.  9^.  Id. 

It  was  objected  in  the. course  of  the  trial,  by 
the  Counsel  for   the  Defendants,    that,  by  the 
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6Mtate  of  the  S4th  Geo.  %  ch.  44,  the  ms^istrate       1883. 
Who  convicted  the  Plamtiff  of  the  offence  ought   simpsoic 
to  have  been  joined  as  a  Defendant  with  the  De*         v. 
fendants  in  this  action;   and  that,  not  having  and  others, 
made  hiQi  a  party,   the  Plaintiff  ought  to  be 
called ;  but  the  learned  Judge  refused  to  non- 
suit, giving  the  Defendant's  Counsel  leave  to 
move. 


In  Easter  ^etm  ft  rule  was  granted,  on  the 
motion  of  JSagle^  for  setting  aside  the  Verdict 
and  ordering  a  new  trial,  on  the  ground  of  the  ob^ 
jection  taken  at  the  trial,  and  also  on  other  objec- 
tions— ^first,  that  there  was  a  discrepancy  betwe^i 
a  material  averment  in  the  declaration  and  the 
fact  proved  by  the  evidence  given  in  support  of 
it;  for  in  the  declaration  the  averment  was,  that, 
after  the  injury  of  imprisonment  and  hard  labour 
for  one  month,  to  wit,  on  the  22d  day  of' April, 
in  the  year  af6resaid,   at  the   General  Qwxrter 
Sesnans  of  the  Peace  then  holden,  the  conviction 
was  quashed;  whereas,  in  fact,  as  appeared  in 
evidence  on  the  production  of  the  order  of  Ses- 
sions, the  conviction  had  been  quashed  at  an 
adjourned  Sessions  held  on  that  day,  being  a 
day  on  which,  by  law,  the  General  Quarter  Ses- 
sions cannot  be  held ; — and,  lastly,  that  there 
was  no  ]proof  of  malice  or  falsehood,  or  of  the 
absence  of  probable  cause. 

The  learned  Baron's  report,  now  read,  stated 
that  the  evidence' before  him  was  an  admission  of 
the  examination  before  the  Justice,  Mr.  Hand^ 
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169^4      knd  the  Order  of  Sesgions.  quashing  it   Two 

SiMPsc^    witnesses'  proved  that,  the  Plaintiff  had  lived  five 

•V.        years  in  tl^^&me  house  as  he  had  ii^bited  be- 

aud  o^r^i  fore  he  bad  been  removed.  ;-^that.he  had  dupng 

that  tiiiie  sttppocted*  himself  by. his. otrn  laboori 

and  httd  iiot  applied  for  aay.palroGhflial  relief* 

Cooper  and  Robinson  now  shewed  cawe. 

As  to  the  first  pointy  that  the  magistrate 
should  baVet  been  joinedi.  it  .was  subinittedi  that 
the  answer  to  thi^t  ofagecdonwas*  that  this,  waa 
an  JBLOtioav  not  for  a  malioious  conviction  b;  a 
magistrate,  but;  for  a  malicious  proseoution  be* 
fore  k  magistrate :  the  magistrate's  conduct  wasi 
consecpifsitly^,'  notia  matter  of  complaint  in  this 
cia»e.;  the  iprorisionfli  th^efore,  of  24  Geo.  % 
c.  4^  a!^0 jJtbgether  inapplicable.  The  6t)i  sec* 
tion.of^a;frstatute.apidiescmly  where,  an  action 
is  brought  against  any  constable,  &c«  acting  in 
obedience  to .  any  warrant  under  the  hand  sod 
seal  of  a  magistrate*  In,  as  mttch  $a  these  De* 
fondants  acted  in  obedience  to  the  magistrate 
they  are  protected ;  buti  the  acts  so  done  are 
stated  only  as  consequential  injury  arising  o>it 
tte^  nullicious  prosecutiop,  not  ^  substantive 
ground  of  coinplaiut.  It  v^  not  for  any  tbiog 
done  in  obedience  to  a  warrant  <^  the  ma^ 
trate  that  the  Plaintiff  brought  this  action;,  bat 
for  that  he  was,  without  warrant,  and  without 
probable  cause,  carried  before  the  magistmteby 
the  Defendants ;  and  for  this  alone  tiie  damakges 
have  been  given. 
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Tiie  seccqnd  ob}ectioii  is  one/baviag^a  doiible      1888* 
aspect—It  is  averred  in  the  deolarakiiin,  thait    simfsok 
aftetwards,  to  ^t,  on  the  23diday:of^/m7»  at         v. 
the  Ge&eral'Qtiafter'SessioBs; of  the  Peace  then  J^otibm. 
bolden  fbr  the  said  ooanty;  the  said  convictiom 
was  duly  quashed)  xvhereaBit  appeared  in  evi- 
dence, that  the  Sessions  were  holden  on  the22d 
daj  ot  April  by  adj&urmme$it ;  and  therefore,  it  is 
said,  there  is  eilitef  a  variance^  in  whick  case  the 
Plaintiff  uniat  benonsmted  ;  or  the  avennaatt  is 
so  defective  and  fasd  that.no  judgment  can  be 
giveir  on  the  coitnto(f  which  it  is  a  necessary 
part. 

Now,  in  point  of  fact,  that  is  no  variance ; 
for,  a  General  QiiarterSessiplifi  held  fay  a4Joiini- 
ment  itr  nevertheless  a  General  Quarter  Sessions, 
and'heldr  foi^  the  county.  There  is  nocontmdio- 
tion  cnr  divendtybetween  what  is  avened  and 
what  is  proved.  More  is  proved:  than  <  was  al- 
leged ;  but  that  is  not  a  variance. 

So,  to  to  the  objection,!  tiiat  it^waa  not  Averred 
thattbe  Sessions  were  held  B^JSmrySt.  EdmmdSf 
that  b^iig  aTCiraimstancewUch  was  omitted*  it 
Waynffgedtfaat  diisi^not  an  averment  of  descrip- 
tida.  No  autliority  can  be  cited  to  shew  that 
tbe€onrt  must :"  be  minvtdy  described;  But  if 
tiierel  were  at  vaicanoe,  it  is  not  material.  Whe- 
tW  the  Coortwur  held  within  the  time  ap- 
pointed by  statute,  or  beld  by  adjourmnent,  was 
inunaterial,  the  jurisdiction  of  the  Court  being 
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1823.      i^  both  cases  the  same.    In  Pippet  v.  ITeom  (a) 

Ji-"^^^^    it  was  alleged  that  at  a  General  Sessions  holden, 
Simpson    .  .,.,,.,-  .     ^      , 

t.         &c.  without  adding. before  certain  Justices^  &c.; 

pRKNCH    ^jjj  tijjg  ^ag  jjgij  sufficient,  because  no  Court 
and  others* 

could  be  held  without  Justices.   And  in  Phillips 

Y.  Shaw  (b)  a  judgment  was  allied  to  have  been 
recovered  in  one  Term,  and  proved  to  have  been 
recovered  in  another;  and  yet,  though  a  false 
fact  was  stated,  it  was  held  to  be  immaterial, 
because  ia  one  count,  setting  out  the  judgment, 
the  words  were  omitted,  "  as  appears  by  the  re- 
cords of  the  Court;"  which  VI ords,  it  was  con- 
ceded, would  have  rendered  the  variance  fotal ; 
because,  where  a  record  or  written  instrument 
is  set  out  according  the  tenor,  there  the  minut- 
est variance  is  fatal :  and  Pnrcell  v.  Macna- 
mora  (c)  is  to  the  same  effect.  So  that  these 
cases  prove  that  the  omission  of  the  words  In/ 
adjournment  would  be  an  immaterial  variance, 
even  if  it  were  a  variance. 

But  it  is  said,  if  it  be  no  variance  the  count 
is  bad  for  the  defect  in  the  averment,  and  judg- 
ment must  be  arrested,  as,  in  fact,  the  22d  dajf 
^  April  is  a  day  on  which  no  Court  of  Quarter 
Sessions  can  legally  sit,  except  by  adjournment, 
and  that  is  not  averred.  But  this  day  is  stated 
under  a  videlicet ;  and  it  was  not  necessary  to  set 
out  the  precise  day  of  the  judgment  of  the  Court 
of  Quarter  Sessions:  all  that  was  necessary  was,  to 

(a)  5  Bfern.  &  Aid.  634.— S.  C.  1  D.  &  R.  266. 
(6)  4  Bam.  &  A  Id.  4S&.  (c)  0  East,  1&7. 
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shew  that  the  Plaintiff  was  legally  delivered      i€i23, 
from  the  charge.     Arguing  this  as  if  it  were  a    ^^'**"^ 
motion  in  arrest  of  judgment,  it  may  be  said  v. 

that  the  Jury  have  found  that  the  Plaintiff  was  ^JJJ^^ 
legally  delivered  from  the  conviction,  and  it  does 
not  appear  from  the  declaration  that  that  could 
not  have  been.  It  is  incident  to  every  Court  of 
Quarter  Sessions  that  it  may  adjourn  its  sittings; 
and  it  is  sufficient  that  the  Sessions  might  be 
held  on  the .  22d  of  April:  and  it  is  also  suf- 
ficient ify  at  any  time  after  the  conviction,  it  was 
qaashed  by  a  Court  of  Quarter  Sessions. 

On  these  grounds,  therefore,  they  submitted 
that  this  rule  ought  to  be  discharged. 

Eagle  and  Andrews,  in  support  of  the  rule« 
insisted  that  the  first  objection  had  not  been 
answered. 

On  the  second  point  they  contended,  that  the 
declaration  consisting  only  of  one  count,  the 
averments  could  not  be  separated,  but  must  all 
be  taken  together ;  and,  by  the  sound  rules  of 
pleading,  all  that  was  set  out  must  be  proved  as 
averred.  Here  the  Sessions  was  held  by  ad- 
joomment,  which  was  not  averred,  and  was  not 
a  General  Quarter  Sessions,  as  was  averred ;  and 
the  words  following  the  videlicet  were  mate- 
rial. 

On  that  point  they  cited  the  following  cases, 
as  famishing  the  rule  in  pleading  which  rendered 

VOL.  XII.  p  P 
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1833.       this  variance  fatal — Pitt  v.  Green  (a),  RastaU  v. 

^^^[^    Stratton  {b\    Myers  v,  Kent  (c),    Gaid  v.  Ben- 
9.         nett  (d)  ;  and  tiiey  particularly  pressed,  as  af- 

•nd  othew.  fo^^iog  *  close  analogy,  the  case  of  Wyvill  v. 
Shepherd  {e\  where  the  declaration  in  an  action 
for  an  amercement  in  a  Court  Leet  stated  the 
Court  to  have  been  holden  before  the  Steward 
of  the  manor,  and  the  evidence  was  that  it  was 
held  beforethe  Deputy  Steward,  and  the  variance 
was  held  material.  So  in  Gray  v,  WheatUy  (/) 
it  was  decided  to  be  a  material  variance  where 
the  averment  was,  that  the  Defendant  was  sum- 
moned to  serve  on  the  Court  Leet  and  Court 
Baron,  whilst  the  fact  proved  was,  that  he  was 
'  summoned  to  serve  on  the  Jury  of  the  Court 
Leet  only.  Even  a  variance  in  the  description 
of  the  title  of  a  magistrate  before  whom  the 
Plaintiff  in  an  action  for  a  malicious  prosecution 
had  been  charged  with  felony  was  held  fatal— 
Walters  y.Mace  {g)* 

The  variance,  therefore,  they  urged,  was  alone 
fatal  to  the  verdict ;  and  might  be  taken  advan- 
tage of,  by  means  of  motion,  for  a  new  trial. 

On.  the  merits,  they  urged  they  were  wholly 
with  the  Defendants,  for  the  conviction  had 
been  quashed,  for  that  it  did  not  state  that  the 

(a)  9  East's  T.  R.  188.  (a)  1  H.  Bl.  162. 

(b)  1  H.  Blackst.  49.  (/)  Jb.  163  (tii  wtu). 

(c)  2  New  Rop^463.  {g)  2  Barn,  &  Aid.  766.- 
(rf)  5  Price,  540.  S.  C.  1  Chitty,  607. 

*  Soe  3  Wms.'s  Saunden,  291  {in  notis),  &th  ed. 
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Vhiutiff  unlawfuily  returaed.     The  charge— the       1823i 
act  of  vagrancy — wos  not  disproved,  nor  was    simpTin 
tnalice  shewn ;  and  there  was,  in  fact,  obvious  v- 

probable  cause.    There  is  no  limited  time  within   and  others, 
which  an  act  of  vagrancy  must  be  prosecuted  or 
punished ;  and  parish  officers  are  not  bound  by 
tiie  acts  or  omissions  of  their  predecessors. 

On  these  grounds,  they  submitted,  the  rule 
should  be  made  absolute^ 

Graham,  Baron. — The  first  point  in  this 
case,  whether  the  committing  magistrate  ought 
not  to  have  been  made  a  co-^defendant,  is 
not  difficult.  It  is  well  answered  by  the  dis- 
tinction taken  in  the  argument,  that  this  action 
is  not  for  any  thing  done  by  officers  acting  un- 
der the  authority  of  a  magistrate.  The  Plain- 
tiff's complaint  is  not  of  the  conduct  of  the 
officers  acting  by  virtue  of  a  justice's  warrant, 
bat  that  he  was  subjected  to  magisterial  punish- 
ment by  means  of  a  conviction  obtained  by  the 
wilful  misrepresentation  of  the  Defendants ;  but 
he  does  not  complain  of  any  thing  done  by  the 
Justice  of  Peace.  There  is,  consequently,  no- 
thing in  this  case  to  give  the  Defendants  the 
advantage  of  the  privilege  conferred  on  officers 
acting  in  obedience  to  legal  authority.  The  re- 
sult— ^the  Plaintiff  ^s  committal  and  punishment 
by  the  Justice — ^was  merely  consequential. 

If  it  were  necessary  to  consider  whether  there 
W;is  any  act  of  vagrancy  committed  in  this  case, 

F  f2 
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1B23.       I  should  hold  there  was  not.     He  had,  since  his 
SiMPKiN    removal,  been  living  for  five  years  in  the  parish 
^'         as  an  useful  and  industrious  parishioner;  which 
aad  others,   is  sufficient,  I  should  think,  to  purge  any  pre- 
vious act  of  vagrancy.    The  intention  of  the  Le- 
gislature was  merely  the  punishment  of  idle,  dis- 
solute, and  disorderly  persons.    There  was  here 
no  probable  cause,  and  it  cannot  but  be  re- 
garded as  an  act  of  oppression. 

Then,  as  to  the  objection  of  variance  between 
the  avermentand  proof,  I  consider  that  there  is  no 
substantial  or  material  variance,  considering  it  on 
a  motion  for  new  trial :  the  facts  alleged  are 
substantially  tfoe  as  stated.  The  conviction 
^as  qliaghed,  and  by  a  competent  Court  of  Ses- 
sions: ^n  adjournment  is,  in  law,  a  continuation 
of  the  original  Quarter  Sessions ;  and  tbe  whole 
statement  is  under  a  videlicet.  Had  the  word 
"  adjourned"  been  inserted,  the  allegation  would 
have  been  precisely  proved.  There  is  nothing 
substantially  untrue  in  it.  There  are  numerous 
cases  of  mistake  in  the  setting  out  the  day  in  an 
allegation,  as  to  the  date  of  the  writ  or  the 
judgment,  which  are  not  considered  fatal  where 
there  is  no  prout  patet,  but  may  be  cured  by 
reference  to  the  sulyect-mattcr.  In  this  case  tfie 
course  of  Sessions  business  is  notorious;  and 
Judges,  who  are  cognizant  of  it,  may  take  notice 
of  it  in  support  of  such  an  allegation  as  this,  if 
it  were  on  motion  in  arrest  of  judgment ;  but 
this  is  an  application  to  set  aside  a  verdict  and 
grant  a  new  trial. 
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On  the  test  of  the  case  I  think  there  is  nothing       1633: 
to  support  the  rule.    The  only  objection  to  the  '  s^^^'^J^^in 
verdict  that  I  oan  see  is,  the  amount  of  damag^es ;         v. 
for  1  consider  it  a  case  in  which  more  should   and  oJLers 
have  been  given. 

I  am,  therefore,  dearly  of  opinion  th{tt  we 
Mre  ought  to  discharge  the  rule. 

Garrow,  JSaron,  left  the  case  to  the  Court. 


HuLLOCK,  Baron. — I  do  not  feel  myself  pre- 
pared to  give  a  clear  opinion  on  one  pf  the  points 
made  in  this  case  by  the  objection  on  the  score 
of  variance.  Under  the  ciircwnstances  of  this 
cause,  however,  where  the  Court  must  have  an 
inclination  to  sustain  the  verdict,  a  doubtful 
point  ought  not,  perhaps,  to  be  permitted  to 
disturb  it. 

My  only  difficulty  is,  whether  the  allegation 
is  supported  and  borne  out  by  the  fact.  The 
cases  which  take  the  distinction  where  the  alle- 
gation is  under  a  videlicet  do  not,  in  my  opinion, 
apply  to  this.  The  matter  set  out  is  not  alto- 
gether immaterial,  and  I  have  much  doubt  whe- 
ther it  should  not  have  been  proved.  There  are 
many  less  material  allegations  which,  although 
UDnecessaiy,  being  introduced  from  mere  inat* 
tention,  must  nevertheless  be  proved  as  made. 
No  doubt  the  Pleader  was  instructed  so  to  aver 
the  fact,  but  it  was  a  mistake ;  and,  I  must  acr 
knowledge,  I  should,  under  other  circumstances^i 
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1823. 


SiMPKIN 
». 

French 
and  others. 


where  the  question  might  be  viewed  as  matter  for 
pleading  generally,  have  very  considerable  doubt 
on  the  point.  It  does  appear  to  me  that  it  was 
an  allegation  requiring  proof,  and  that  it  hai 
not  been  sustained.  It  is,  besides,  inconsistent 
on  the  face  of  it.  The  days  of  the  General 
Quarter  Sessions  are  ined  by  law — by  act  of 
Parliament,  and  cannot  legalty  be  i^eld  on  the 
day  laid  in  the  allegation. 

On  the  other  questions  made  |  have  no  doubt. 

However,  under  all  the  circumstances  of  this 
case,  coming  before  us  as  it  does,  on  motion  to 
set  aside  a  verdict  after  trisd,  and  to  order  a  new 
trial,  where  theF!IaintiiFhad  good  cause  of  action^ 
and  where,  clearly,  justice  has  beep  done,  Icon- 
<;ur  in  the  opinioi^  that  the  present  rule  must  be 
discharged ;  but  I  wish  this,  as  the  ground  of  my 
opinion,  to  be  distinctly  understood. 

Pu|e  discharged, 


THIHITY   TRRM..  4  G£0.  IV.* 


The  Attoknst  Genseal  v.  IIojubroo^  and 

This  was  an  information,  in  the  nature  of  an  c<m^ructwnqf 
action  of  indebitatus  aasun^sit^    filed    by    his    J-ns^jduiy. 
M^esty's  Attorney  General  against  the  Pefen^  a  bequest  (or 
dants  (who  were  the  surviving  executors  of  the  wiii)inthe 

%  ,  foUoWing 

testator),  to  recover  the  amount  of  certain  legacy  words.  « i  ; 
dBty  claimed  by  the  Crown  to  be  due  from  them,  the  Umd  dM, 
to  be  calculated  at  the  rate  of  10  per  cent,  on  the  md  S^$t, 
amount  of  the  principal  and  interest  unpaid  on  entered  into 
the  bond  hereinafter  mentioned;    the  testator,  zw,  and  my  "' 
(the  obligee)  having,  by  his  will,  remitted  the  Hotb^^k'^iih 

J  I  .  and  for  him, 

aeOt  .   for  the  said 

Janua  WUUm's 
>   paying;  to  me 

Tlie  Defendants  pleaded  -  Not  guilty"  to  the  iJl^^PJ?",^^^^^ 
information,  on  which  issue  w^s  joined.  T/Jc^i****' 

being  the  ap- 
praised valae 

The  information  was  tried  at  the  Sittings  after  ^^^y,,^^® 
last  Hilary  Term,  when  a  verdict  was  taken  by  buiidingft,  and 

•f  ^  ^  ^  .  premisei 

consent  for  the  Crown,  subject  to  the  opinion  of  ^*^"^^*™' 
the  Court  upon  the  following  .  cart»,  and 

^  ntensik,  and 

stock  in  trade 
then  of  me  as  a  brewer,  of  every  description,  and  da  order  the  ^d  bond,  at  my  decease, 
to  be  delivered  op  and  cancaUed,"  is  a  legacy  within  the  meaning  of  the  7  th  section  of  the 
•t6tli  of  G#o.  3,  ch.  5f ,  and  Is  not,   as  bemg  a  mere  release  of  a  specific  debt,  taken 
out  of  the  statute  by  the  form  of  words,  or  the  jiatare  or  object  of  the  bequest 

\i  is,  consequently,  subject  to  the  duty  on  legacies  imposed  by  that  act,  and  the  55tli 
G«.  3,  ch.  194,  sched.  part  3,  as  if  it  were  in  terms  a  direct  testamentary  donation. 

IKtUis,  the  principal  debtor,  being  dead  at  the  tune  when  the  will  was  made,— held 
ftat  the  bequest  enured  as  a  legacy  to  the  brother  of  the  testator,  and  was  liable  to  the 
daty  payable  in  cases  of  legacies  bequeathed  to  a  brother,  and  not  as  a  legacy  to  a  stranger 
io  blood. 

Interest  is  not  chargeable  on  such  legacies,  by  the  Crown  demanding  it  from  the  time 
of  the  testator's  death  to  the  payment  of  or  acccounting  for  the  duty  by  the  executors. 

Wa.  whether  the  executors  of  W\iX\i  be  not  liable  over  to  J.  B.  ? 
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CASE. 

Attoe- 
NBT  «  Oae  Thomas  Holbrooke  on  orabout  the  3l8t 

^.         day  of  August,  1810,  duly  made  and  published 

^oir-      [|]g  i^gt  ^ill  and  testament  in  ivriting,  bearing 

BROOK 

andaDother.  ^^^e  the  day  and  year  aforesaid;  and  thereby, 
amongst  other  things,  said  as  follows :  '  And 

*  moreover,  I  hereby  ybr^tw  the  band  debt,  both 

*  principal  and  interest,  due  to  me,  and  entered 
'  into  by  JamesWillis,  and  my  brother  James  Hal- 
'  brook  with  and  for  him,  for  the  said  James  Wil- 

*  lis'8  paying  to  me  the  principal  sum  of  4,000/. 
'  and  interest  at  4  per  cent.,  being  the  appraised 

*  value  of  my  late  brewfaouse,  buildings,  and  pre- 
'  mises  thereon,  and  for  the  horses,  carts,  and 

*  utensils,  and  stock  in  trade  then  of  me,  as  a 

*  brewer,  of  every  description ;  and  do  order  the 
'  said  bond,  at  my  decease,  to  be  delivered  up 

*  and  cailcelled.' 

^*  And  the  said  Thomas  Holhrook,  by  his  said 
will  appointed  his  brothers  William  Holbrook  and 
James  Holbrook,  both  since  deceased,  and  the 
Defendants,  executors  thereof;  and,  on  the 
23d  o{  A%igust,  1811,  died,  without  revoking 
or  altering  his  said  will  in  respect  of  the  said 
bond  debt.  And  the  said  William  Holbrook  and 
James  Holbrooke  both  now  deceased,  and  the 
Defendants,  in  the  life-time  of  the  said  William^ 
Holbrook  and  Jam£S  Holbrookf  now  deceased, 
duly  proved  the  said  will  and  testament,  ancj 
took  the  burthen  of  the  execution  thereof. 
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<'  And  the  said  bond,  referred  to  .  in  the  said 
last  will  and  testament,  was  a  certain  bond  or 
writing  obligatoiy,   bearing  date  the  2Bth   of 
December  J  1787,  whereby  the  said  James  WiUiSj 
and  James  HoUnrooky  now  deceased,  the*  brother 
of  the  said  Thomas  Holbrook,  as  surety  for  the  juidai»othar. 
said  James  Willis^   became,  jointly  and  seve- 
rally, bound  to  the  said  Thomus  Holbrook  in 
the  sum  of  8,000/.  to  be  paid  to  the  said  Tho-- 
mas  Holbroohy  conditioned  for  the  payment  by 
the  said  James  Willis  and  James  Holbrooke  now 
deceased,  or  either  of  them,  their  or  either  of  their 
executors  or  administrators,  unto  the  said  Tho- 
mas Holbrook,  his  executors,  administrators,  or 
assigns,  of  the  sum  of  4,000/.  of  lawful  money  of 
Great  Britain,  on  the  Istday  of  Janttaiy,  1704, 
with  interest  for  the  same  fron^  the  date  thereof,  ' 
9fter  the  rate  of  4/.  for  100/.  by  the  year.    And 
interest  on  the  said  4,000/.  was  paid  by  the  said 
James  Willis  to  the  said .  Thomas  Holbrook  in 
bis  life^time,  to  the  time  of  the  death  of  the  said 
James  Willis^  which  happeqed  in  the  year  1807, 
and  from  that  time  by  his  executors,  to  the  Ist 
Jamuay^  1811 ;  and  the  principal,  and  all  inte- 
rest since  due,  remains  unpaid :    and  the  said 
Pefendants  retain  the  said  bond  in  their  posses 
sion  for  the  person  ^entitled  thereto  under  the 
said  will." 

The  question  for  the  opinion  of  the  Court  was, 
whether,  or  not,  the  principal  sum  secured  by 
the  said  bo^d  be  liable  to  the  s^id  duty  on 
legacies; 
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IBSk         ^'And,   if  60,  whether,  or  iibt»   the  mterest 
^^^Lf^    Drhkb  has  accrued  doe  thereon  be  ako  subject 
NBY       to  the  duty»  and  for  ivfaat  period. 

€^BlfB]IAi 

g^*i^  *'  If  the  Court  shall  be  of  opinion  that»  under 

Bftook     the  circunuBtances  of  the  caae,  the  Grown  is  en- 

'  titled  to  recover^  the  verdict  dwU 'Stand  for  such 

som  as  the  Cowtt  shall  think  is  payable  by  the 

Defendants;  if  otherwise,  a  verdict  shall  be  en 

twed  for  the  Defendants." 

Sh^pherd^  who  argued  the  case  on  the  part  of 
the  Crown,  contended — first,  that  the  bequest 
in  the  testator's  will  was,  in  fact  and  in  con- 
struction of  law,  a  legacy,  to  all  intents  and 
purposes: 

Secondly,  that,  as  a  legacy,  it  was  subject, 
under  the  7th  section  of  the  36th  of  Geo.  3,  ch. 
52,  to  the  duty  imposed  on  legacies  by  the  55 
Geo.  3,  ch.  184,  sched.  part  3:  and  that  after  the 
rate  of  amount  chargeaMe  against  a  Mranger  in 
blood  to  the  testator  :^ 

*  *^  Tha^t  any  gift  by  aoy  will,  or  testameatsury  instnun^iit, 
of  any  person  dying  after  the  passing  of  this  act,  which  shall, 
by  virtue  of  such  will  or  testamentary  instrument,  have  effect 
or  be  satisfied  but  of  the  personal  estate  of  such  person  so 
dying,  or  out  of  any  persomal  estate  which  s4ch  person  ahair 
have  power  to  dispose  of,  as  he  or  they  shall  think  fit,  shall 
be  deemed  and  taken  to  be  a  legacy  within  the  intent  and 
meaning  of  this  aet,  whether  the  same  shall  be  given  by  way 
of  annuity,  or  in  any  other  form,  and  whether  the  same  (&  c.) : 
---and  every  gift  which  shall  have  effect  as  a  donation  mortis 
caU$d,  shall  also  be  deemed  a  legacy  within  the  intent  and 
meaning  of  this  act" 


Tftivitv  Tb9M>  4  ^Eo.iv;  41  f 

AikI  further,  that  the  t!rown  was  eiititled  to      1^95, 
finch  interest  on  the  a:motnit  of  the  duty  payable 
on  the  legacy,  as  had  accrued  in  the  interval 
which  elapsed  between  the  time  of  the  death  of  ^^^^^^^^t 
the  legtator  and  the  payment  of  the  duty.  Hol- 

BROOK 

and  ftftodher; 
On  the  first  point  it  was  urged,  that  all  the 

cases  had  determined,  unequiTocally,  that  this 

species  of  bounty,  by  way  of  bequest,  was,  in 

law,  a  legacy — a  personal  legacy,  liable  to  all 

the  incidents  of  legacies,  as  lapse,  &c.    That 

point  was  decided  originally  in  this  Court  (in 

Equity)  in  the  case  of  TopUs  v.  Baker  (a).     So 

in  Elliott  V.  X)avenport  (i),    and  Sibthorp  v. 

Moxom  (c),  in  the  Court  of  Chancery,  and  more 

recently  in  Izon  v.  Duller  (d)^  in  this  Court,  an<i 

the  question  has  been  now  unanswerably  settled 

by  those  accordant  decisions. 

In  Wankfard  v.  Wankfard  {e)  it  was  held  that 
the  appointment  of  a  debtw  as  executor  of  his 
creditor  was  an  extinguishment  of  the  debt ;  and 
in  Rider' V.  Wager  (/)  it  was  decided  that  a  vo- 
luntary payment  of  the  debt  which  had  been 
bequeathed  by  the  creditor  to  the  debtor  would 
be  an  ademption  of  the  legacy.  In  Ashbumer  y. 
ilfac^^'^Cj")  also,  and  other  cases,  ^^^^  species 
of  gift  by  will  is  treated  and  discussed  as  if  it 
were  simply  and  merely  a  legacy. 

(o)  2  Cok's  Rep.  lai.  {d)  Ante,  vol.  p.  a4. 

(A)   2  Vera.  522.— S.  C,  1  (e)  1  Salk.  29«. 

P.  Wms.  83.  ( /)  2  P.  Wma.  330. 

{c)  g-  Atk.  5«0.  (9)  2  Bro.  €h.  Ca.  108. 
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1823.  It  was  submitted,  however,  that  in  the  con- 

struction of  t;he  Htatttte  under  which  the  doty  on 
the  pecuniary  advantage  derived  to  the  Defen- 
dant under  this  will  was  demanded  by  the  pre- 
sent information,  with  reference  to  the  object  of 

BROOK 

and  another.  ^^^  ^^'  *^^  *^®  words  of  the  section,  any  testa- 
mentary extinguishment  of  the  debt  would  be 
sufficient  to  subject  the  benefit  deduced  from  the 
bequest  to  a  duty  proportionate  to  its  actual 
amount. 

The  bequest,  it  was  urged,  which  gave  this 
debt  to  the  debtors,  constituted  a  specific  le- 
gacy, which  would  not  abate  even  in  case  of 
deficiency  of  assets ;  but  it  was  not  a  gift  to  take 
effect  in  the  testator's  life-time,  and  could  only 
operate  by  enuring  as  a  release  at  the  death  of 
the  testator,  when  (and  not  till  then)  it  would 
be  a  discharge,  and  therefore  within  the  very 
words  of  the  7th  section  of  the  act. 

In  this  case,  the  debtor— ^the  substantial  lega- 
tee— was  a  stranger  in  blood  to  the  testator,  but 
being  dead,  the  bequest  operated  beneficially,  as 
a  discharge  to  his  personal  representatives  of  this 
debt,  atid  was,  in  efffect,  a  legacy  to  them.  The 
debt  was  FFt7/i^'s;  and  his  estate  in  their  bands 
was  beneficially  augmented  by  the  remission  of 
it  on  the  part  of  the  testator. 

He  therefore  submitted,  that  the  benefit  de* 
rived  by  virtue  of  this  bequest  was  a  l^;acy  lia- 
ble to  the  legacy  duty,  as  being,  within  the 
words  of  the  7th  section  of  the  act,  a  gift  by 
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will,  ivhich^  by  virtue  of  such  will,  is  to  have      1828. 
effect  and  be  satisfied  out  of  the  personal  estate 
of  the  testator  after  his  death « 


On  the  other  point,  the  demand  by  the  Crown 
of  interest  on  the  amount  of  the  duty  from  the  and  another. 
death  of  the  testator  to  the  time  when  it  should 
be  paid  or  accounted  for,  it  was  urged  that  the 
decision  of  that  question  was  one  of  great  im- 
portance to  the  revenue. 

The  Commissioners  of  the  stamp  duties  (it  was 
said)  had  found  considerable  difficulty  on  the 
matter  of  the  demand  of  interest  accruing  upon 
the  capital  of  legacies ;  and  the  practice  at  the 
Stamp^Qffice,  both  previously  and  subsequently 
to  the  decision  of  this  Court  in  the  case  of  The 
Attorney  General  v.  Lord  George  Cavendish  (a\ 
has  been  generally  (but  not  uniformly)  to  re- 
quire the  duty  upon  *  the  interest  and  dividends 
which  have  accrued  upon  specific  legacies^  and 
not  to  require  it  in  cases  of  general  legacies.  It 
may  be  somewhat  difficult  to  state  any  sufficient 
grounds  for  such  distinction  in  the  cases  of  spe- 
cific and  general  legacies ;  but  the  grounds 
(whether  sufficient  or  not)  seem  to  be,  that  the 
interest  and  dividends  are  accumulations  arising 
from  the  legacy  itself  in  the  case  of  a  specific 
legacy  (as  they  are  in  respect  of  residue)  ;  but 
that,  in  the  case  of  a  general  legacy,  they  are 
not.  The  interest  and  dividends  arising  from 
the  legacy  itself,  as  an  ascertained  and  separate 

(o)  Wightwick^s  Exch.  Rep.  89. 


CASB8   INtHB   EXCHCQCEIf, 

iund  may  be  accurately  and  preciaeiy  calctt<< 
lated ;  but  the  int^regt  and  dividaids  arising 
from  the  general  property  of  the  deceased*  and 
paid  thereout  in  respect  of  such  general  legacy, 
cannot.  However,  it  wBl  be  sufficient,  ia  the 
•ndaootlier^  present  case»  to  confine  the  question  to  a  specific 

In  considering  the  question^  it  is  important  to 
bear  in  mind  the  grounds  of  the  decision  in  the 
case  of  The  Attorney  General  v.  Lord  George 
Caioendish  above  referred  to;  and  they  clearly 
are  th^se,---that,  by  collating  all  the  clauses  of 
the  act,  it  seems  to  be  the  intention  of  the  Le- 
gislature, that  the  duty  shall  be  computed  on  the 
value  at  the  time  of  computing;  Car  that  the  law 
could  not  fibc  a  time  for  the  payment  of  the  duty^ 
as  many  circumstances  might  embarrass  and  de^ 
lay,  and,  in  the  mean  time,  the  legacy  might  in-'' 
crease  or  decrease  in  value.  In  the  latter  case, 
if  the  Grown  should  be  entided  to  duty  upon  the 
value  at  the  death  of  the  deceased,  and  there 
should  be  any  great  diminution  in  value  before 
the  legacy  should  be  satisfied,  it  would  be  consi* 
dered  a  hardship  on  the  legatee  that  the  duty 
should  be  calculated  on  the  original  value ;  and 
the  Attorney  General,  in  such  a  case,  would  be 
told  that  the  act  did  not  warrant  such  a  denudid. 
If  therefore,  the  legacy,  on  the  contrary,  faav^ 
increased  in  value,  the  duty  should  be  accounted 
for  accordingly. 

In  either  case,  it  would  be  quite  indifferent  to 
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the  legatee  whether  the  duty  be  taken  at  the  tee*       1823. 
tators  death  or  ten  years  afterwards — he  still 
pay&  the  same:   for  instance^  if  taken  immer 
diately  10/.  only  is  paid;  if  he  waits  ten  years, 
that  would  give  5/.  inter|»9t,  and  then  15/.  is  de- 
manded for  the  duty,  yet  he  still  pays  only  the  aod^otbeu 
10/.  which  he  should  have  paid  originally :  the 
poblic  had  a  right  to  the  10/.  at  first,  and  so  they 
had  to  the  profit  made  of  that  10/.  This  was  the 
reasoning  which  influenced  the  decision  in  the 
case  of  The  Attorney  General  v.  Lord  George 
Caxfendishy  as  to  the  duty  upon  the  accumulations 
of  residue;  and  it  applies,  in  all  its  force,  to  the 
case  df  accumulations,  or  in  other  words^  the  in<- 
terest  and  dividends  upon  a  specific  legacy.    In 
&ct,  the  particular  ctanses  of  the  act  cited  by 
tile  Court  are  more  strictly  applicable^  and  it  waa 
80  admitted  by  the  Court,  to  specific  legacies 
than  to  residue. 

Having  referred  to  the  case  of  The  Attorney 
V.  Lord  George  Cmemiisk  as  in  favour  oi  the. 
Crovn,  it  becomes  necessary  to  notice  the  case 
of  Green  ▼.  Crqft  («),  in  which  it  was  decided 
that  duty  was  not  payable  upon  the  intercMBt  o£ 
a  general  l^acy.  Admitting  that  some  of  the 
expressions  which  fell  from  the  Court  in  that 
case  are  hostile  to  the  claim  of  duty  upon  the 
interest  on  legacies^  the  difiwence  of  circum* 
itancea,  and  qf  the  state  pf  the  law,  under 
which  the  question  now  presents  itself»  rrader 

(fty  2  H.  Blaekst.  30. 
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1823.  the  two  cases  obviously  distinguishable.    The 

^^]^^:^^  Crown  was  not  a  party  in  the  case  of  Greets  v, 

N K Y  Crofty  but  two  interested  individuals,  by  indirect 

^  means,  brought  into  question  the  right  of  the 

Hoii-  Crown.    That  case  was  decided  upon  the  act  of 

BROOK 

and  another.  ^^^  ^^th  Geo.  3,  which  imposed  the  duty  upon 
the  receipt,  whereas  the  present  case  is  to  be  de« 
cided'upon  the  36th  Geo.  3,  which  imposes  the 
duty  upon  the  legacy  itself.  It  would  be  a  fallacy 
to  s{iy  that  the  two  acts  are  in  pari  materii ;  for, 
in  the  case  of  Crreen  and  Croft  the  interest  was 
directed  to  be  paid  to  the  legatee  de  anno  in  an- 
Mtfm,  during  the  life  of  the  l^atee;  and  after 
his  death,  the  principal  was  directed  to  be  paid 
to  another  person.     There  the   question  was, 
whether  the  duty  was  payable  upon  the  annual 
sums  80  paid  from  time  to  time  to  the  legatee  for 
life ;  whereas,  in  the  present  case,  the  capital, 
or  principal  sum  itself,  is  given  to  the  legatee; 
and  the  question  is,  whether  the  interest  and  di- 
vidends upon  such  principal  sum,  up  to  the  time 
of  paying  the  duty  thereon,  is  to  be  considered 
as  part  of  the  benefit  which  the  legatee  takes 
under  the  will,  and  whether  it  be,  as  such,  lia- 
ble to   duty:    The  circumstances  of  the  case 
of  Green  v.  Croft  certainly  was  >  not  provided  for 
by  the  act  of  the  29th  Geo.  3 ;  but  partial  inte- 
rests in  legacies  are  specially  provided  fur  by  the 
act  of  the  36th  Cfeo.  3 ;  and  the  duty  would, 
most  undoubtedly,  be  payable  now  in  a  case 
of  that  kind,  upon  the  value  of  the  life-inte- 
rest of  the  legatee,  according  to  the  tables  an- 
nexed to  the  act.    The  case  of  Green  v.  Croft 
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cannot  be  considered  as  any  aathority  at  the  pre- 
sent time,    the  acts  having  undergone  a  total     Attor^ 
change  since  that  case  was  decided;  and  the    q  ^^^ 
facts  of  that  case  being  quite  different,  as  has  v. 

been  shewn,    from  those  which  present  them-      brook 
selves  in  the  present  case.  and  another. 

Having  considered  the  point  with  reference  to 
decided  cases  upon  the  subject,  it  is  not  very 
difficult  to  shew  that  in  principle,  as  well  as 
by  the  terms  of  the  act  itself,  the  duty  is  pay- 
able upon  the  interest  which  shall  have  accrued 
due  upon  those  specific  legacies  to'  the  period  of 
payment.     In  regard  to  the  principle,  it  was  well 
observed  by  the  Lord  Chief  Baron  in  Tlie  Attor- 
ney General  r.  Lord  George  Cavendish,  that  it 
was  indifferent  to  the  legatee  whether  the  duty 
was  paid  immediately  after'the  death  of  the  tes- 
tator upon  the  principal  sum  only,  or  whether 
the  duty  was  paid  ten  years  afterwards  upon  the 
accumulations  of  principal  and  interest    That 
proposition  is  proved  by  this,  that   the  duty 
upon  the   interest  which  shall  accrue  upon  a 
legacy  amounts,  in  every  case,  precisely  to  the 
interest  which  would  have  been  made  from  'the 
duty  itself,  if  it  had  been  paid  at  the  proper 
time.     For  example ;  suppose  the  legacy  to  have 
been  1,000/.,  the  duty  thereon,  at  the  rate  of  10 
fer  cent.y  would  be  100/.,  and  that  sum  only,  of 
course,  is  demanded  for  the  duty,  if  it  be  paid 
immediately;  but  if  it  should  not  be  paid  for  ten 
years,  the  Crown  loses  the  interest  of  the  100/. 
which  ought  to  have  been  paid  for  duty,  and  the 

VOL.  XII.  o  o 
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1823.      legatee  receives  it ;  and,  in  the  course  of  ten 
^^XttoR'    years  it  amounts,  at  the  rate  of  51. per  cent,  per 

NBY       annum y   to  50/. ;    therefore  it  follows,  that  the 
^^         CroM'n  loses  50/.,  and  the  legatee  gains  50/.  in 

HoL-  the  shape  of  interest,  by  the  delay  of  payment  of 
and  another,  duty.  Suppose,  next,  the  legacy  to  be  1,000/., 
and  the  duty  not  to  be  accounted  for  till  ten 
years  :  the  interest  upon  the  1,000/.  at  the  rate 
of  5/.  per  cent,  per  annum j  will  be  500/.,  which, 
added  to  the  principal,  will  make  1,500/,,  the 
duty  on  which,  at  10/.  per^  tent.j  will  be  150/. 
Hence  it  appears,  that  the  interest  upon  the 
duty  and  the  duty  upon  the  interest  of  the  legacy 
Is  precisely  the  same  thing ;  and  that,  in  prind" 
phy  the  Crown  is  clearly  entitled  to  the  duty 
upon  the  interest  which  shall  accrue  due  upon 
legacies  to  the  time  of  payment. 

In  regard  to  the  terms  of  the  act  relating  to 
the  duty  on  legacies,  it  certainly  cannot  be  said 
that  there  is  any  clear  or  positive  enactment 
upon  the  subject ;  and  it  is  only  by  considering 
the  tax,  and  by  collating  the  different  clauses 
which  may  be  profitably  referred  to,  that  its 
spirit  and  meaning  can  be  interpreted,  as  appli- 
cable to  the  present  question.  The  Chief  Baron, 
in  delivering  the  judgment  of  the  Court  in  The 
Attorney  General  v.  Lord  George  Cavendish^  has 
referred  to  the  most  material  clauses  of  the  act, 
and  has  therein  anticipated  every  argument 
which  might  otherwise  have  been  used  on  the 
subject. 


TRINITY  TtVLM,  4  dBO.  IV.  419 

On  both  points,  therefore,  it  was  contended      1823. 
that  the  claim  of  the  Crown  was  well  founded,     attor- 

and   bnght    to    receive    the    sanction    of  this       ^^^ 
n    _x  i  General 

Court.  *  V. 

Hoi- 
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Pe&kis,  cantrd,  on  the  pkrt  of  the  Defen-  and  another, 
dants,  contended,  on  the  first  point  made  by 
the  case,  that  the  bequest  in  question  was  not 
a  legacy,  in  the  proper  sense  of  that  word, 
but  was  merely  a  release  of  the  debt,  and,  there* 
fore^  not  subject  to  the  duty  imposed  by  any  of 
the  statutes  fay  which  testamentary  bequests  are 
made  liable  to  the  tax  on  legacies ;  atid  particu- 
larly, that  the  words  of  the  7th  section  of  the 
S6  Geo.  3,  ch.  52,  did  not  embrace  the  mere  for-^ 
giveness  of  a  debt^  as  expressed  in  the  terms  of 
this  will. 

On  that  part  of  the  case  he  urged,  that  there 
was  nothing  in  the  act  of  Parliament  on  which 
the  information  was  founded,  applying  to  this 
sort  of  disposition  by  will ; — that  it  was  not,  in 
the  words  of  the  statute,  a  gift  by  will,  which 
should,  by  virtue  of  such  will,  have  effect^  or  he 
satisfied  &ut  of  the  personal  estate  of  the  person 
dying ;  nof  was  it  a  donation  mortis  causA;  and, 
therefore,  not  within  the  definition  of  what  the 
act  declared  should  be  deemed  a  legacy  within 
its  meaning. 

Thebeq\iest,  it  was  urged,  gave  no  benefit  to 
Ttillis^  the  principal  obligor,  because  he  was 
dead  wbeil  the  will  was  made :    nor  was  it  a 

o  o  2 
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1823.  benefit  to  James  Holbrooke  the  brother  of  the  U^ 
tator,  because  the  debt  was  that  of  Willis^  and  he 
(J.  Holbrook)  was  only  surety  to  his  brother  in 
the  bond,  for  the  due  payment  of  the  debt  by 
Willis.    Had  the  testator  given  to  his  brother 
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and  another.  ^^^"^  the  debt  due  to  him  from  fFtV^t^,  it  would 
then  have  been  a  legacy  to  James  Holbrook 
within  the  meaning  of  the  statutes.  As  the 
matter  stood,  it  was  a  mere  disarming  of  his  own 
executors  of  the  power  to  sue  for  the  debt« 

It  was  submitted^  that  there  might  be  many 
reasons  for  a  similar  declaration  by  will  that  a 
bond  debt  should  be  foi^iven  to  the  debtor,  be- 
sides that  of  intending  a  bounty  to  the  obligors. 
It  might  be  (as  the  fact  was  in  this  case)  that  the 
testator  kniew  the  principal  obligor  (Willis)  to 
have  been  insolvent ;  and  his  object  might  have 
been,  and  perhaps  was,  to  neilieve  his  oii^  exe- 
cutors from  the  unavailable  duty  of  suing  where 
nothing  was  to  be  got;  tod  to  guard  his  own 
estate  against  the  consequent  ex  pence  which 
would  have  fallen  on  it  by  an  ineffectual  attempt 
to  recover  the  debt.  In  that  case  it  wojald  be 
absurd  to  require  the  duty>  on  such  a  remission 
of  a  debt,  to  be  paid  by  his  executors,  as  for  a 
benefit  conferred  by  his  will  on  his  debtor,  when 
it  was,  in  fact,  only  an  advantage  to  his  own 
estate,  and  so  intended  to  be. 

The  manner  of  satisfying  the  duty  wa$  an  ar- 
gument against  this  claim.  The  act  requires  the 
duty  to  be  deducted  by  retainer  of  the  amount: 
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how  can  that  be  in  such  a  case  as  this  ?  The  debt      1823, 
may  be  worth,  and  might  produce,  its  full  amount; 
or  it  might  be  worthless,  and  produce  nothing ; 
and  had  the  debt  been  given  specifically  to  a  third 
person,  the  duty  which  then  would  be  payable 
OR  it  must  have  been  calculated  on  what  it  was  andaw^ker* 
really  worth,  or  should  actually  produce.  Other- 
wise, a  man  might  bequeath  in  legacies  a  very 
krge  sum  in  book-debta  from  which  not  one 
shilling  might  be  derived;   and  his  executf^rs 
would  have  to  pay  a  considerable  sum,  in  the 
shape  of  duty,  on  a  nominal  amount  which  might 
never  be  realized  to  the  estate,  or  '<  benefit"  the 
I^tees,  which  would  create  a  case  of  obvious 
hardship  and  injustice. 

Such,  it  was  pressed,  were  amongst  the  ab-^ 
surdities  and  inconveniencies  of  holding  this 
bequest  to  be  a  legacy,  and  liable,  as  such,  to 
the  legacy  duty.  But,  it  was  insisted  as  the 
main  point  in  the  case,  that,  by  the  existing  law 
no  duty  is  payable  on  ^uch  a  bequest,  or  rather 
testamentary  release  of  debt.  In  order  to  un* 
derstand  the  nature  of  the  duty  on  l^acies  as 
subsisting  at  the  present  day,  with  reference  to 
this  question,  it  would  be  necessary  to  take 
a  cursory  view  of  the  acts  on  the  subject  of 
that  imposition  ;  which,  being  all  in  pari  mate- 
ridj  each  might  be  used  to  explain  the  law  as  it 
aflected  the  liability  of  legacies  to  the  payment 
of  the  duty.  By  all  the  statutes  which  first  cre- 
ated, or  subsequently  increased,  the  impost  on 
legacies,  it  is  invariably  made  payable  through 
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18S3*      the  medium  of  the  stamp  attached  to  the  receipt 
^.J^.    which  is  given  in  ackn^owledgment  of  the  pay- 
^BY       ment  of  the  duty  chai^eable  on  the  legacy ;  every 
I,.         statute  containing  a  clause,  in  wrads,  that  the 
HoL-      duties  thereby  granted  shall  be  under  the  care 
fwd  aAotbtr.  of  the  Commissioners  for  managing  the  duties  on 
stamped  vellum,  parchment,  or  paper,  who  are 
thereby  empowered  or  required  ^^  to  make  proper 
stamps  or  dies,  for  expressing  or  denoting  the 
several  duties  thereby  granted  upon  the  vellum 
(&c.)  thereby  chargeable  therewith  ;  and  for  ex- 
pressing or  denoting  the  rate  of  the  legacy  duties 
upon  the  receipts  and  discharges  to  be  given  for 
legacies  (&c.),  and  for  otherwise  denoting  or 
testifying  the  payment  of  any  dqty  or  duties''  by 
the  particular  act  granted,  where  necessary.^ 

Until  the  S6th  of  Geo.  3,  ch.  62,  there  was  no 
declaration  of  what  should  be  deemed  to  be  a 
legacy :  that  is  supplied  by  the  7th  section  of 
the  actt  The  words  of  that  section,  strong  as 
they  are  said  to  be,  however,  do.  not  embrace 
the  case  before  the  Court ;  and  cannot,  by  any 
construction  or  implication,  be  extended  so  &n 
The  45th  of  Geo.  3,  ch.  28,  re-enacts  the  clause 
in  the  7th  section  of  the  36th  Geo.  3,  c.  52^ 
in  the  same  words,  omitting  only  the  donation 

*  Those  wer^  the  20  Oeo.  2,  cap.  28 ;  23  Geo.  a»  ci^.^; 
20  Geo.  6,  ch.51 ;  36  Geo.  3,  ch.  52  (the  act  furnishing  tbt 
rules  and  regulations  for  retaining,  paying,  or  satisfying  the 
legacy  and  the  duty)  ;  44  Geo.  3,  cap.  98 ;  45  Geo.  3,  cap.  28; 
ftind  55  Geo.  3,  cap.  184. 
•    t  See  the  words  in  the  note  to  page  410. 
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cdud  mortis^  but  eKtending  the  section  to  lega- 
cies chargeable  on»  or  payable  out  of,  money  to 
arise  by  sale  of  real  estate  directed  to  be  sold  for 
the  satisfying  of  legaciw.  Upon  the  words  of 
the  7th  section  of  the  3dtb  Geo,  3,  ch.  52,  there- 
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fore,  it  was  contended  on  the  part  of  the  Defen*  MdaootlMi. 
dants,  the>  duty  cQuld  not  be  demanded  oi}  thif 
testamentary  forgiveness  of  a  collateral  pbliga* 
tion  on  the  part  of  a  brother  of  a  testator  to  pay 
him  a  debt  due  to  him  frofn  another  person, 
whose  surety  the  brother  had  become  by  joining 
in  the  bond  given  for  securing  its  payment,  the 
principal  obligor,  a  stranger  to  the  testator,  hav- 
ing died  before  the  will  was  made,  and  in  insol- 
vent circumstances.  It  was,  therefore,  in  no 
sense  of  the  word  (which  over-rode  the  whole 
clause)  ^gift  to  the  testator's  brother /ame^,  still 
less  a  gift  to  ie  satisfied  out  of  the  testator^s  per-* 
soncU  estate. 

But  admitting,  for  the  sake  of  argument,  that 
it  was  a  gift  within  the  clause  in  question,  on 
which  the  information  was  founded,  still  the  va- 
nous  other  sections  of  the  act,  which  provide  for 
the  mode  of  charging  and  satisfying  the  duty  by 
means  of  the  stamp  on  the  receipt,  and  requiring 
the  time  of  deducting  the  duty,  by  the  executors 
of  the  will,  to  be  before  the  retainer  or  payment 
of  the  legacy  by  the  executors  to  or  on  behalf  of 
the  legatee  or  person  entitled  to  receive  it  from 
them,  rendered  it  unchangeable  in  a  case  where 
there  was  no  receipt  to  be  given,  and  where  none 
could  be  required.    In  this  case  no  money  is  to 
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be  paid  by  the  executors,  nor  is  any  act  to  be 
performed  by  them,  except  that  of  delivering  up 
the  bond  to  be  cancelled — an  act  not  absolutely 
necessary,  and  might  well  be  dispensed  with, 
and,  in  fact,  not  yet  performed, — there  was,  there^ 
•udimother.  fore,  no  opportunity,  nor  means,  nor  time,  of 
making  any  such  deduction,  or  any  such  re- 
tainer. 

In  fine,  it  was  urged  on  this  principal  point, 
that  the  Hubject-matter  of  the  remission  by  the 
will,  being  a  mere  demand  consigned  to  obli- 
vion, and  rendered  irrecoverable  by  operation  of 
the  words  upon  the  right  of  the  executors  to  sue 
for  it;  and  that  not  against  the  person  from 
whom  it  was  really  due,  but  a  person  who  was 
collaterally  liable,  it  was  casus  omissus  from  the 
statute,  and,  consequently,  not  subject  to  any 
duiy  as  a  legacy  within  the  meaning  of  the 
clause  on  the  strength  of  which  it  was  claimed. 

[HuLLOCK,  Baron, — I  wish  to  know  if  it  is  a 
part  of  the  argument  for  the  Defendants,  as  I 
think  it  must  be,  that  this  is  a  case  requiring 
nothing  to  pass  in  the  way  of  receipt ;  and  that, 
if  an  action  had  been  brought  by  the  executors 
on  the  bond,  the  obligor  might  plead  the  release, 
and  give  the  will  in  evidence.  I  do  not  say  that  he 
might  not  do  so ;  but  it  must  be  a  necessary  con- 
sequence, if  the  principal. argument  on  the  part 
of  the  Defendants  be  right,  and  well  founded.] 

It  was  said,   that  there  was  no  necessity  that 
be  bond  should  be  delivered  up  to  be  cancelled, 
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to  effectuate  the  release  hy  operatioo  of  the  will       182S. 
in  law — on  which  the  learned  Baron  observed, 


[That  may  be  so ;  but,  with  reference  to  this 
point,  as  to  the  liability  of  the  benefit  derived 
from  such  a  release  to  the  duty,  the  delivering  up  anSwM^fir. 
of  the  instrument  to  be  cancelled  is  part  of  the 
express  direction  contained  in  the  words  of  the 
wiU.] 

It  was  next  urged  on  the  part  of  the  Defen- 
dants, that  if  this  were  a  legacy  within  the  7th 
section  of  the  statute,  and,  consiequently,  subject 
to  a  duty,  that,  being  a  bequest  to  a  brother  of 
the  testator,  it  would  be  chargeable  after  the 
rate  of  2}/.  percent.,  under  the  55  Oeo.S,  ch«  164, 
sched.  part  3,  and  not  to  the  higher  duty  of  10/. 
per  cent.,  imposed  by  the  last-mentioned  statute 
on  legacies  to  strangers  in  blood  to  the  testator. 
Though  the  debt  was  originally  the  debt  of  Wilr 
lis  who  was  a  stranger  in  blood;  yet  it  was 
given,  or  rather  forgiven  to  him  jointly,  byname 
at  least,  w  itb  James  Holbrook,  the  testator's  bro.- 
ther :  but,  Willis  being  dead,  the  whole  benefit 
of  the  bequest  survived  to  James  Holhrook,  as 
surviving  obligor,  and  to  him  only ;  as  if  the  name 
oUVillis  had  not  been  mentioned  in  the  bequest; 
for  there  was  no  other  person  capable  of  taking 
it,  or  who  could  have  had  the  most  remote 
interest  in  it ;  and  it  is  quite  clear  that  the  tes- 
tator could  only  have  contemplated  benefiting 
his  brother,  to  protect  him  from  his  liability  to 
the  executors  of  the  will,  withiout  regard  to  per- 
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sons  who  might  be  incidentally  interested  in 
the  result. 

On  the  point  of  the  claim  made  for  interest,  it 
was  contended  that  it  was  without  foundation  or 
reasonable  preteqce. 

It  was  urged,  that  there  was  nothing  in  any  of 
the  various  statutes  which  authorized  the  de- 
mand. It  was  also  pressed,  that  the  inconveni- 
«nces  of  whatever  cause  operated  to  delay  the 
payment  of  legacies,  must  be  sustained  alike  by 
the  public  and  the  party ;  and,  if  interest  were 
demandable  in  such  cases  on  the  part  of  the 
Crown,  there  could  be  no  reason  why  it  should 
not  also  be  claimed  on  the  part  of  the  legatee. 

It  was,  conse^ently,  a  sufficient  answer  to 
such  a  demand  to  say,  that  it  was  inconsistent 
^ith  the  nature  of  the  thing,  and  could  not  be 
effected ;  and  that,  to  attempt  it,  would  only  lead 
to  the  embarrassment  of  the  distribution  and  ad- 
ministration of  the  property  of  deceaBed  persons, 
and  the  general  duties  of  executors. 

The  casef  of  The  Attorney  General  v.  Lord 
George  Cavendish^  which  had  been  cited  in  sup- 
port of  the  claim,  it  was  submitted,  was  in  no 
respect  applicable  to  the  present ;  nor  could  any 
case  be  found  in  which  it  had  been  determined 
that  interest  was  chargeable  on  such  legacies 
against  the  legatee  or  the  estate  of  the  testator. 
Whatever  interest  should  accrue  nJost  necessa- 
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rily  form  part  of  general  residue  of  the  testator's      1889. 
estate.    The  gift  to  a  legatee  is,  in  ite  nature,    ^^ 
precise  and  determined;  and  so  must,  conse*       mbt 
que»tly,  be  the  duty  demandable  upon  it  from  ®™J»^' 
the  executors  by.  the  Grown.  Ho'l^ 
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«iid«s#thefb 
The  Defendants'  Counsel,  therefore,  submit*- 

ted  that  they  were  entitled  to  a  verdict  on  the 

whole  case,  under  the  judgment  of  the  Court. 

In  reply  it  was  insisted,  that  the  topics  of 
hardship  and  inconvenience,  or  the  suggestion  g( 
possible  Gases,  or  of  surmised  features  in  the 
present  case,  not  amongst  those  specially  stated 
on  the  record  for  discussion  and  the  opinion  of 
the  Court,  could  not  be  now  considered:  as 
the  questions  which  were  of  great  importance  to 
the  revenue,  and  to  the  due  and  clear  adminift*- 
tration  of  this  branch  of  it,  from  which  the  inforr 
mation  had  proceeded  for.  the  pi|rp06e  of  having 
the  points  determined  were  mstd«  matter  of  law* 

Admitting  the  first  and  main  question  to  be» 
whether  this  bequest,  assuming  the  su^jeotniosit* 
ter  to  be  a  legacy,  was,  from  its  peculiar  nature, 
within  the  7th  section  of  the  36  Ge^.  3,  cb.  62 ; 
and  having  enforced  the  arguments  already  wed 
in  support  of  the  claim  of  the  revenue  founded 
thereon,  the  CounseLfor  the  Crawmnow  fllrth^r 
contended,  that  the  general  forgiv.e^iiesa  of  an 
existing  bond  debt,  demandable  when  iit  wa^,  re- 
leased by  the  will,  not  only  from  the  surviving 
obligor,  the  brother  of  the  obligee,  but  ali^o  Uq» 
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182B.      the  representatives  of  the  obligor,  who  was  dead 
^j^y^^    ^t  the  time  of  making  the  will, — a  fact  of  which 
NBY       the  testator  no  doubt  was,  or  must  be  supposed 
^^9^^^  to  ha?e  been  cognizant, — ^was,  in  effect,   sub- 
Hoi;.      stantially  a  legacy  not  to  his  brother  only,  but 
ud^^fa»r«  lil^^wise  partly,  if  not  wholly,  to  the  represen- 
tatives of  the  deceased  obligor.    Had  the  testa- 
tor meant  that  his  brother  should  have  the  sole 
benefit,  he  might  have  framed  the  bequest  ac- 
cordingly, and  might  so  have  expressed  his  will 
in  the  matter :  not  having  done  so,  he  must  be 
presumed  to  have  intended  that  the  will  should 
have  the  effect  which  it  would  deme  firom  the 
operation  of  law.     If  that  effect  was  not  to  dis* 
charge  the  heirs  and  executors  of  WilUst  they 
would  still  be  liable  to  be  sued  on  the  bond,  and 
must  pay  it  if  called  upon  to  do  so.    Whatever 
proportion  of  benefit  was  conferred  on  them  by 
the  bequest  would  be  chargeable  widi  the  high* 
est  rate  of  duty,  payable  by  a  stranger  to  the 
testator  in  blood,  which  is  10/.  per^aU.  upon 
the  full  amount  of  the  legacy ;  whereas,  if  it  be 
a  bequest  to  his  brother,  2iper  omt:  only  would 
in  that  case  be  the  rate  of  duty. 

On  the  question  of  the  interest  claimed  the 
Counsel  for  the  Crown  professed  to  have  nothing 
more  to  add,  and  therefore  left  it  to  be  disponed 
of  by  the  Court  on  the  aiguments  which  had 
been  already  urged;  repeating  that  it  was  a 
matter  of  grave  importance,  as  regarding  the 
duty  of  the  Officers  of  the  Grown  reventie;  who 
were  therefore  most  anxious  to  have  it  deter« 
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mified  by  the  Exchequer,  for  their  future  guidance      1893. 
as  acting  between  the  public  and  private  indivi-     atkor^ 

duak  NET 

Okhsral 

The  caso  which  had  been  cited,  it  was  mid,       Bol- 
had  not  been  cited  ad  a  case  in  point — thmie  was  and  another* 
none  to  be  foiind  ;  but  it  was  brought  before  the 
Court  for  the  principle  which  it  furnishes  with 
reference  to  the  nature  and  the  propriety  ^  the 
deoiMd. 

Grahamv  Bafym. — I  cannot^see  that  any  very 
great  difficulties  are  to  be  found  in  this  case,  as  . 
it  is  presented  to  my  mind  on  the  questions  toised 
by  the  present  information,  however  proper  it 
may  be  thaty  as  iieing  questions  which  may^  and 
rou8t,  very  frequently  arise  in  the  administration 
of  the  revenue,  they  should  be  inally  determined 
by  the  judicial  decision  of  this  Court. 

The  main  point  appoars  to  me  to  consist  in 
tbig, — ^whether,  as  it  is  now  contended  on  the 
part  of  the  Defendants  in  this  information,  the 
bequest  is  so  worded  as  to  take  it  out  of  the 
statutes  imposing  what  is  popularly  termed  the 
duty  on  legacies^  on  the  ground'  that  it  is  not 
within  the  terms  of  the  7th  section  of  the  act  of 
the  36tfa  of  Geo.  8,  ch.  &%  such  a  disposal  of 
personal  estate  by  will  as  it  is  thereby  declared 
^all  be  deemed  and  .taken  to  be  a4legaiey  accord- 
iagto  its  intent  and  meanuig;  or,  whether  such 
a  declaration  by  will  be  necea^airilQr  to  ,bfe  consi- 
dered a  legacy  within  that  section. 
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1899.  For  that  pilrplose  we  have  first  to  consider, 

whether  the  benefit  conferred  by  the  will  in 
question  be  a  legacy  in  any  sense;  and,  se^ 
condly,  whether  it  be  such  a  gift  by  will,  to 
have  effect  and  be  satisfied  out  of  the  personal 
aadanothtr.  ^tate  of  a  person  dying  after  t)aS8ing  of  the  act, 
whether  the  same  shall  be  given  bj  way  of  an- 
litiity  ct  in  any  other  faria^  as  that  it  must  be 
tak6n  to  be  within  the  intent  and  meaning  of  the 
act  I  have  mentioned. 

Now,  on  the  first  point,  I  cannot  bring  my- 
self to  doubt  that  it  is,  ais  it  has  been  contended 
to  be^  a  legacy — d  gift  within  the  words  1  have 
idready  stated — a  benefficial  te^cy  to  all  intents 
tod  p^rpo^s.  That  the  words  of  remission  and 
forgiveness  6f  debt  stmotint  to  a  legacy,  the  de- 
tided  casei  which,  have  been  cited,  in  my  mind, 
fully  establish.  [His  Lordshi|>  having  stated 
the  words  of  the  bequest] — Now,  to  apply  the 
facts  of  this  rase,  and  the  words  of  the  will,  to 
thf^  words  of  the  act.  The  testator  must  have 
kAowB:  that  Willis  was  dead :  the  words  which 
h^  rises,  therefore,  as  fai"  sis  they  respect  the 
d^bt  doe  to  him  from  Willis,  are  only  meant  to 
be  descriptive  of  the  natdre  of  the  bond  the  con- 
dition and  amount  of  which  was  to  be  forgiven; 
and  he  c6uld  only  at  that  time  have .  contem- 
plated a  benefit  to  the  person  in  whose  favour 
the  bequest  was  intended  and  calculated  to  ope- 
rate,— ^itiat  was  his  brother  James:  for  he  surely 
could  have  had  no  other  object,  the  principal 
debtor  being  dead  when  the  will  was  made. 
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Tben^  considering  the  legacy,  as  I  will  term  1838. 

it,  with  reference  to  the  duty,  the  value  of  the  ^^^^^ 

bond,  as  to  the  legatee,  was  tes  alienum^  as  much  n^y^ 

as  if  the  money  due  on  it  had  been  retained  by  ^^ 

the  executors  of  the  testator,  and  paid  over  as  a  T3.oh- 

BROOK 

legacy  to  the  precis^  amount  in  cash.    The  re?  andanothett 
mission  of  the  debt  on  the  death  of  the  testator 
would  be  a  diminution  of  assets  with  regard  to 
the  probate,  by  a  proportional  amount  of  benefit 
to  the  legatee. 

The  ability  of  the  party,  to  pay  the  debt,  or  his 
ioability  to  pay  even  the  duty,  at  the  time  of  the 
testator's  death,. which  was  urged  in  the  ai^Ur 
menti  is  too  speculative  a  consideration  ]to  fomi 
the  ground-work  of  any  solid  reasoning  in  the 
discussion  of  the  present  case;  whi<ih  raises  a  . 
geneml  question  of  law  on  the  construction  of 
an  act  of  Parliament,  with  reference  to  a  Ic^gal 
point — whether  the  subject-matter  of  this  bequest 
be  a  legacy  within  the  terms  and  meaning  of  this 
particular  statute^  and  liable,  as  such,  to  the 
duty  imposed  on  legacies  by  a  subsequent  act. 

On  the  first  point,  I  repeat,  I  have  no  doubt 
that  this  bequest  was  a  legacy,  and  that  it. was  a 
portion  of  the  personal  estate  of  the  testator^ 
disposeable  and  disposed  of  at  his  death,  vnthii9L 
the  words  of  the  statute;  and  that  it  is,  conse- 
quently, subject  to  the  payment  pf  duty  as  a  le; 
gacy,  within  its  plain  intent  and  meaning* 

Then,  the  question  of  the  amount  of  the  duty 
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1823.      payable  arises.    That  depends  on  the  result  of 
Atto^-     *^®  inquiry,  for  whose  benefit  the  bequest  ulti- 
NBY        mately  enured.    It  certainly  appears  to  me  that, 
^^"^^   under  tie  particular  circumstances  of  this  case, 
HoL-       the  whol«  benefit  of  the  legacy  was  derived  by 
andaaotber.  Jo!''^^  Bolhrook^  the  testator^s  brother.    lean- 
not  myself  conceive  how  the  representatires  of 
Willis  could  have  been  called  on  to  pay  th^^bt 
in  this  case.    James  Holbrook  was  the  only  per- 
son deriving  benefit  from  the  will ;  and  he  was 
released  to  the  extent  to  which,   by  becoming 
surety  for  Willis^  the  principal  obligor,  he  bad 
made  himself  chargeable  to  the  testator.     He 
has,  therefore,  been  benefited  to  the  amount  ol 
4,000/.,  and  on  that  sum  the  legacy  duty  is  pay- 
able on  his  account :  but,  being  a  brother  of  the 
testator,  the  duty  must  be  calculated  accoid- 
ingly  on  the  rate  of  amount  in  cases  of  legacy  to 
persons  standing  in  that  degree  of  relationship 
to  the  deceased. 


On  the  question  of  interest,  also,  I  have  no 
doubt — I  am  of  opinion  that  the  claim  now 
made  cannot  be  supported.  The  case  wiiicfataa 
been  cited  on  the  part  of  the  Crovnai  does  not 
bear  out  the  proposition  on  that  point  The 
general  residue  of  a  testator's  estate  is,  altoge- 
ther, a  very  different  matter  from  the  particular 
legacies  given  by  his  will.  What  the  general 
I'esidue  may  be  cannot  be  known  till  all  the 
charges  upon  the  estate  are  satisfied  ;  and,  when 
that  is  done,  the  interest  and  dividends,  and  all 
accretions  which  may  in  the  mean  time  have 
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accumulated,  then  become,  and  must  be  consi-      182S. 
dered  as  part  of  the  general  residuum  of  the  tes-     attor- 
tator's  estate,   forming,   in  fact,  a  part  of  the       nky 
corpus   of    the  final  legacy    to   the   residuary         v. 
legatee.    On  the  contrary,  particular  bequests      ^^^ 
must    be    taken  to    come   into    operation   at  and  aDother. 
the  time  of  the  testator's  death,. and  to  take 
effect  from  that  moment,  subject  only  to  such 
necessary  delay  in  their  satisfaction  as  circum- 
stances render  unavoidable.     On  such  legacies 
neither  the  interest,  nor  any  other  accretion,  can 
fiMrm  part  of  the  corpus  subject  to  duty.     But,  in 
this  case,  all  interest  due  on  the  bond  had  been 
paid  up  to  the  testator's  death ;    and,  after  his 
decease,    the  debt,    by  force  of  the  will,   was 
destroyed  and  gone. 

Gar  ROW,  Baron. — ^The  question  comes  before 
the  Court  on  an  information  filed  against  the 
Defendants  for  the  duty  claimed  by  the  CroMm 
on  the  sum  of  4,000/.,  which,  it  is  contended^ 
was  the  amount  of  a  legacy  in  effect  given  by 
the  will  in  question,  whereby  a  bond  debt  for 
that  principal  sum  had  been  forgiven  to  the  ob^  y 
ligors.  The  special  case  has  undergone  much 
discussion,  enabling  us  to  form  a  mature  opi- 
nion. For  my  own  part,  after  all  we.have  heard, 
I  can  entertain  no  doubt  that  the  Crown  is  enti^ 
tied  to  receive  a  duty  on  the  aniount,  on  the 
footing  of  the  bequest  being  a  legacy  within 
the  intent  and  meaning  of  the  act. 

[Having  read  the  terms  of  the  bequest,  his 
Lordship  continued] — Now,  I  consider  this  dis- 

VOL.  XII.  H  H 
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1828.  posal  of  the  bond  debt  doe  to  the  testataroo 
less  a  gift  of  4,000/.  to  the  testator  8  brothei 
Jam€$y  than  if  he  had  directed  so  much  money  in 
Exchequer  bills,  deposited  in  the  house  of  a 
banker,  to  be  handed  over  to  him  at  the  testa- 

BROOK 

and  another*  *^^'s  death,  which  would,  M'ithout  doubt,  have 
been  a  legacy. 

^  The  dirck^tioh^that  the  bond  should  bedeli-^ 
vered  tip  knd  cancelled,  is  notA^iChout  its'efeet 
hi  (Considering  whether  this  bequest  is  or'iis  not 
A  legacy  liable  to  dtity.  The  legatee  for  whose 
lilenefit  it  was  medirt*  would  bav^  b^een  Iwbietd 
be  called  upon  to  discharge  this' debt  at  the  death 
df  the  testator,  and  by  th<e  cancelling  the  bond  he 
was  made  4,000/.  better  in  the  world.  Under 
many  circumstances,  a  right  to  possession  of  the 
bond  might  have  been  a  real  and  considerable 
advantage  to  a  legatee,  in  the  shape  of  arrears  of 
interest  or  otherwise ;  and,  upon  that  advantage, 
whatever  it  might  be,  over  and  above  the  amount 
of  the  principal  sum  due  on  the  bond,  there 
would  be  necessarily  chargeable  an  increase  of 
duty  in  proportion  to  the  augmented  value  of 
the  legacy  by  reason  of  the  accumulation.  That 
appears  to  me  to  be  conclusive  of  the  proposi' 
tion  that  this  vvas  a  beneficial  legacy  within  the 
words,  intent,  and  meaning  of  this  act  of  Par- 
liament. 

As  to  the  question  of  the  rate  or  amount  of 
duty,  payable  on  the  legacy,  1  think  that,  as  the 
p£ffson  who  alpiiA  was  benefited  by  the  b^qussti 
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ml  wha  aloiie  could  be  benefited  by  it  under      1828; 
tMe  peculiar  circumstances  of  this  tiase,  was  brtK 
tbertothe  testator,  the  amount  of  daty  should 
be  (bat  required  by  the  statute  from  legatees 
standing  in  that  degree  of  relationship  to  the 

testator. 

.    i 

Then  the  demand  of  interest  remains  to  be 
dbposed  of :  -and,  on  that  part  of  the  case,  1 
Myconciur  in  tlie  opmion  of  my  Bi:9ther  Gm« 
ham,  viho  has  very  clearly  distinguished  [the 
claim  set. up  hj  the  Crown  in  this  case  from  that 
madeiaithe  cAse  which  has  been  <ited  insoppor^ 
of  it|'  ftpmrwbieh  I  think  this  is  manifestly  dis-^ 
tiagaishable^r-  Incases  of  the  ultimate  re^idne 
(^f  a  testator's  estate,  it.  constitutes  on^aggre-- 
gate  fupdf.  and .  is  chargeable. as  such.  In  ordi« 
nary  casea  of  legacy  no  interest  is  received  as 
resulting  if  om  the  tes^tor's  estate.  Jn  thi&  case 
no  interest  could  be  made  by  the  executorjs  .for 
the  es^ti^. 

'  HvLLocK,  Saron. — Concurring,  as  I  do,  in 
ihe  opinion  which  has  been  delivered  by  my  Bro^ 
there,  it  is  not  necessary  that  I  should  occupy 
much  of  the  time  of  the  Court  in  delivering  the 
reasons  of  my  concurrence ;  but  I  will  briefly 
state  some  of  the  grounds  on  which  I  form  my 

jndgfaietit  ih  this  cfe   '''  '  ^  '  ' 

'     -  >  .  .    .  -..       .  *    • 

*  The  main  object  of  the  discussion  has  finally 
tt^MeA  itsilf  mto  thVee  question^,  fii^t,  whefiier 
the  subject-matter  of  the  bequest  which  has 
giwn  rise  to  it  is  a  legacy  or  not :  secondly^ 
^  ir2 
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1823.       whether,  if  it  be  a  legacy,  it  is  subject  to  any 
^j^^!^:^!^,    duty  under  the  statutes  which  have  imposed  the 
NBY        duty  on  legacies :  and,  lastly,  if  it  be  subject  to 
such  duty,  what  amount  of  duty  is  payable  in 


General 


HoL-      this  particular  case. 

BROOK 


and  another. 


Another  question  has  been  raised,  of  much 
importance,  certainly,  in  this,  and  msiny  otlier 
passible  cases, — that  is,  \yhet)ier  iqterest  is  due 
on.  the  legacy  duty,  and  may  .^e^fi^naoided  by 
the  Crown,  for  the  interv^  of  tiqi^  el^^psing  be-, 
twoen.  the  death  .of  th^  iests^lQr  and  payment  of 
the  legacy,  superadding  it  to  the  principal  sum 
chapTgeable  on  the  amount  of  the  libgacy  to  be 
paid  by  the  executors  to  the  legatee..  , 

The  first  question,  it  is  conceded,  is  disposed 
of  by  the  cases  on  thai  point;  and  particularly  by 
tlie  late  case  of  Izon  v.  Sutler. '  It  was  much 
considered  there ;  and,  as  1  conceive,  it  was  then 
rightly  determined :  I  have,  therefore,  no  doubt 
that  the  matter  of  this  bequest  was  a  legacy. 
There  ate,  perhaps,  some  few  cases  which  in- 
cline against  the  proposition ;  but  they  were  all 
brought  under  consideration  in  that  of  Izamf. 
Butler,  and  were  overruled  by  the  result  of  the 
decision  there* 

Being  a  legacy,  the  entire  ben^t  of  it,  with* 
out  doubt,  under  the  circumstances,  enured  to 
the  benefit  of  James  Holbrooke  the  eorviving  ob* 
ligbr,  Vri7/f>,  the  principal  in  the  bond,,  bdng 
dead  in  the  testator's  life-time^— in  fact>  before 
the  will  was  made ;  tliough  that  is  not  very  wa- 
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terial ;  for,  in  either  case  it  was  a  legacy  the  bene-  ^    1833i. 
fit  of  which  accrued  wholly  to  James  Holbrook.        ^Ttqh^ 

NEY 

Then  arises  the  question,  whether  this  be  a    ^^^^eral 
legacy  within  the  statutes  imposing  a  duty  on      Hol- 
legacies.    The  two  acts  which  have  described  apdauother, 
what  shall  be  considered  a  legacy  within  their 
intent  and  meamng»  that  is,  subject  to  duty,  are 
the  36th  of  Geo.^,  ch.  52.  and  the  45th  o(  Geo^ 
3,  ch.  28 ;  and  that  is  done  by  the  7tb  section  of 
the  former,  and  the  4th  of  the  latter.  The  words 
at  the  contmencement  of  both  those   sections 
(the  words  on  which  this  claim  is  founded)  are 
the  same.     Having  read  those  words  attentively, 
1  am  clearly  of  opinion  that  they  (fomprehend 
the  sort  of  testamentary  disposition  which  has 
given  ris^  to   thp  present  case;   and,    conse- 
quently, that  this  is  a  bequest  which  is  liable  to 
be  charged  with  the  duty  imposed  on  legacies  by 
the  55  of  Geo.  the  3d,   according  to   the  rate 
which,  in  the  scale  of  duties  furnished  by  the 
schedule,  is  applicable  to  the  circumstances  be- 
fore the  Court.  .  The  words  of  the  statutes  are, 
that  any  gift  bjf  ann  will  of  any  person  dying 
after  th^  passing  of  the  act,  which  shall y  by  virtue 
ofsueh  will^  have  effect  or  be  satisfied  out  of  the 
per^arud  estate^   or  out  of  any  personal   estate 
which  such  person  shall  have  power  to  dispose 
ofas  be  sjiallthink  fit.     Now,  this  is  clearly  a 
l^cy--a  gift  by  will,  having  effect  and  to  be 
satisfied,  by  virtue  of  such  will,  out  of  the  per- 
sooal  estate,  or  some  part  of  the  personal  estate 
of  the  testator,  which  he  had  power  to  dispose 
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1828.  of.  A  bond  debt  is  surely  a  part  of  the  dispose* 
able  property  of  the  obligee,  ivithin  the  literal 
sense  of  the  words  of  those  clauses.  The  for- 
giveness of  such  a  debt  by  will  is  a  disposal  cf 
so  much  of  the  testator's  personal  property,  to 
and  another.  ^^^  effect  or  be  satisfied  thereout  by  virtiie  of 
such  will,  as  if  he  had  directed  the  debt  to  be 
recovered  and  paid  over  to  a  third  person.  If 
that  be  so,  there  can  be  no  doubt  that  it  is,  as  a 
legacy,  within  the  meaning  of  the  act^  and,  con* 
sequently,  subject  to  the  duty  imposed  on  lega- 
cies by  the  former  part  of  the  statute* 

It  was  pressed  that  this  declaratidn  bt  will,  as 
it  is  termed,  being  obviously  meant  to  relieve 
the  brother  of  the  testator  firom  a  bare  responsi- 
bility for  another's  debt,  which  he  might  newr 
have  been  called  upon  to  make  good,  it  wooid 
be  a  hardship  to  make  him  pay  a  hieavy  legacy 
duty  on  account  of  a  mere  discharge  from  a  pos- 
sible and  remote  liability  Which  might  never 
arise,  without  deriving' any  positive  advgntage  to 
himself  personally  from  the  will.  If  there  weve 
any  hardship  in  the  case,  the  Court  have  'nothing 
to  do  with  that.  They  cannot  be  called  upon  to 
obviate  it :  their  duty  is  merely  to  construe  the 
statute  with  reference  to  the  facts.  But,  in 
truth,  the  supposed  hardship  is  all  ideal ;  for,  if 
the  testator  meant  what  it  is  suggested  he  in- 
tended, he  might  have  done  it  in  an  effiectoal 
manner,  so  as  to  have  avoided  this  consequence: 
not  having  done  so,  the  Consequence  muit  M* 
low.    After  all,. where  is  the  hardship?    The 
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le;;alee  is  required  to  pay  2k  per  cent,  insteaa  of  ^^^j 

the  whole  sum— no    very  great  hardship  car-  attor- 

tainly.    The  reasoa.  of  so  releasing  the  debt  by  ^^j^JJ^^^^ 

the  tesUtor  by  will,  instea^of  delivering  up  the  ^     * 

bond  in  his  life-dme,  was,  no  duiubt,  to  retain  ^oj-^ 

thedebt  till  his  death.    Having  done  so,  he  has  wrfMiodier. 
Mbjected  the  debt  to  the  legacy  duty  by  remit- 
ting! it  to:  the  party  in  that  form. 

I  am  not  prepared  to  say,  that  an  action'might 
not  have  been  maintained  by  Ifottroo*.  .^nst 
the  other  party,  to  .recupe  himself  for  the  money  . 
which  he  would  be  called  upon  to  pay  in  this 
way.  I  certainly  have  an  opinioi^  on  that,  bi^t 
it  is  not  necessaiy  that  I  should  now  «tate  it. 
Thae  can  be  but  very  little  doubt,  that  the 
iorety  for  a  principal  in  a  bond  m«iy  recover  over 
against  the  principal  obligor,  in  respect  of  every 
GOBsequent  damnification  which  he  may  sustain 
by  reason.of  hift  suretyship  in  the  obligation.  I, 
however, .  menti<m  this  r»ther  for  the  purpose  of 
observing  that  it  is  a  point  \^l>ich  the  Court  is 
sot  called  on  to,  determine  on  the  p.re8e^t  occa- 
sion,, than  «8  giving  any.  opinion  on  it  unneces- 
tarily^  and  so  {would  be  understood. 

The  amount  of  the  duty  to  be  paid  on  the  le- 
gacy t  neaed  not  say,,  after  the  opinion  I  have 
already  expressed  on  the  subject  of  the  party 
entitled  under  the  will  to  the  sole  beneficial  in> 
terestin  it,  must  be  that  on  a  legacy  giv^n  to  a 
brother  of  the  testator. 
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1823.  The  claim  of  interest,  in  the  present  instance, 

^]^  '^^'    is  clearly  founded  on  a  misapprehension  of  the 

NEY       state  of  things  here.    Where  interest  is  charge- 

General   ^y^Ye  on  an  undue  retainer  of  the  subject-inat- 

HoL-      ter,  it  applies  to  the  general  assets,  all  interest 

and  another,  accruing  in  the  mean  time,  during  a  course  of 

administration  and  distribution  of  assets,  forms 

part  of  the  final  residue:  but  this  case  is  quite 

different — it  is  the  case  of  a  debt  remitted  and 

forgiven,  which  could  bear  no  interest  afker  the 

testator's  death ;  nor  could  any  be  made  upon 

it,  because,  by  the  effect  and  operation  of  the 

will,  it  ceased  to  exist,  eo  iit^tonfi,  wlieh  the 

testator  died, 

1  am,  tlierefore,  clearly  of  opinion  that  the 
amount  of  duty  demandable  by  the  Crown  in  this 
case  must  be  calculated  after  the  rate  of  the  duty 
payable  on  legacies  by  the  brother  of  a  testator, 
upon  such  a  sum  as  shall  consist  of  the  amount 
of  the  money  due  on  the  bond  at  the  time  of  the 
testator's  death ;  and  <yf  i^ch  Interest  then  due 
on  it  as  would  constitute  part  of  the  Bebt  then 
due  to  the  testator,  if  he  had  been  living.  So 
qualified,  the  Cr6wn  is  entitled  to  enter  up  a 
verdict  for  that  sum. 

Verdict  to  be  entered  for  the  Crown 
to  the  extent  of  the  duty  aristo^ 
upon  a  legacy  to  a.brother, — ^witb^ 
out  interjest  after  the  death  of  the 
testator. 
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Barrap  v.  Armitaoe  and  another,  Execu-      .  Xunit^^ 
tors  (&€.)•  S«i^.^-«^ 

[Demurrer.] 

Scire  facias  [on  judgment],  reciting  that  the  CimatrwAkmrf 
Plaintiff,  by  the  judgment  of  the  .Court,  in  Trir        — 
11%  Term,   2d  Geo.  4^^    recovered  against  the  ch.s,$8,en/ 
Defendants  [executors,  .&c.]  a  certain  debt,  and  aniriMi^e'^' 
also  a  certain  sum  for  damages,  as  well  by  rea-  action  on  bo^ 
son  of  the  detention  thereof,  as  for  his  costs  and  brJI^,  ex- 
charges:  which  judgment  was  obtained  upon  4  Mu<vcrelted 
tiondof  indemnity  of  the  1st  of  iS<^/emifir,  1815,  o?an!^S? 
whereby  the  Defendants'  testator  became  bound  wSJd^the 
to  the  Plaintiff  in  900/,,  conditioned  to  indem-  f"^^^ified 
nify  the  Plaintiff,  acting  as  messeuger  under  a  JJreJuirlTto 
commission  of  bankruptcy,  from  all  coi^sequences  STi^iae*^ 
of  his  taking  possession  of  the  bankrupt's  estate  i^ttwA  the*' 
and  effects ;  and  reciting  that  the  Plaintiff  then-  SbuJi^^^y 
tofore  assigned  a  certain  breach  of  the  condition  Jj,|^2er«i 
of  the  said  writing  obligatory,  according  to  the  J^^^'^^'^JJJ 
form  of  the  statute:  to  wit,  that  after,  the  making  «^«iiamni. 
of  the  said  writing  obligatory,  to  wit,  o;ithe  1st  notenwed. 
oi  Octobety  1815,   the  Plaintiff  did  enter  into    Tho»,  where 
and  take  possession  of  all  and  singular  the  pre-  nifiedbybond 
mises  in  the  said  condition  of  the  said  writing  dum«es  in 

respect  of  the 

^  matter  of  the 

uideiiiDity,  and  the  Plaintiff  recoTers,  if  the  Defendant  in  t|iat  action  recover  over  against 

tke  iodemnlfier,  be  mmt  assign  aa  breach  not  only  tlie  damages  and  costs  recovered 

funsthim,  bot  also  his  own  costs,  sustained  in  defending  the  soit,  althongh  he  have,  as 

Jet,  in  fact,  paid  Botfalngln  respect  or  on  account  4>fsach  costs:  or,  if  he  do  not  so  assign, 
e  will  be  estopped  by  die  statute  from  recovering,  by  Scire  facias  on  the  judgment  ob- 
^iiined  09  tlse  MudA,  what  he  may  aftenvards  be  compelled  to  pay  on  that  account. 

Bemwrer  xa  a  plea  in  iSn./a.^<^that  the  Plaintiff  might  have  suggested  and  assigned  tlie 
plages  as  further  breach  of  a  bond  already  recovered  on  under  the  judgment  obtained 
ia  die  actaon  on  the  bond  on  which  the  set.  /a.  was  founded-  -overruled. 
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.1689.      obligatory  mentioned ;  and  did  dispossess,  turn 
^jj^JJ^p   out,  and  expel  the  liaukrupt  and  bis   family 
^-        tbereout:  and  that,  by  reason  and  means  of  his 
TAOB      having  so  entered,  &c.,  the  Plaintiff  JETarra/i  was 
sodaaoam.  afterwards,  to  wit,  on  tike  1st  pf  TSoYemher,  1820, 
farced  and  obliged  /o,  and  did  then  and  there  pay 
divers  large  ^ums  of  money,  to  wit,  the  sum  of 
300/.,  unto  and  to  the  use  of  the  said  bankrupt, 
atnd  as  and  for  the  damages  and  costs  recovered 
by  him  in  a  certain  action  at  law  before  that  time 
brought  by  the  bankrupt  against  the  Plaintiff, 
for  such  entry  and  dispossession  as  aforesaid^ 
and  also  the  further  sum  of  100/.  as  and  for  the 
costs,  charges,    and  expeuces  necessarily  paid 
and  incurred  by  the  Plaintiff  in  and  about  de- 
fending such  action  ad  aforesaid ;  said  that,  by 
reason  and  means  of  such'  payments   he,   the 
Plaintiff  ThanMs  Harrap,   did  then  and  there 
suffer  and   sustain  a  damage,    by   reason  and 
means  of  the  causes,  matted,  and  tilings  in  the 
said   condition  of  the  said  writing  obligatory 
*  mentioned,  to  the'amount  of  400f:,  whereof  the 
said  testator,  and  the  Defendants  after  his  death, 
had  notice;  yet  had  not,  nor  had  any  or  either 
of  them,    at  any  time    whatsoever    heretofore 
saved,   defended,  kept  harmless,  and  iudemoi- 
fied  the  Plaintiff,  &c.  of,  and  from  and  i^inst 
the  said  damage  so  by  him  sustained  and  suf^ 
fered  by  reason,  &c.  contrary  to  the  tenor,  &c. : 
and  damages  were  thereupon  assessed,  for  and 
by  reason  of  the- breach  assigned,  to  a- ceitam 
amount^  to^wit,  to  the  amoHnt  o£  loa^^; 
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•  lle^re^iictiw  then  stated,  that^whereu  it  bad      1838. 
been  and  was  duly  suggested  by  the  Plaintiff  in    ^TaitAF 
the  «tid  Coark,  before  the  said  Barans,*  as^ano--        -t. 
tker  and  farther  .breach,  of  >  the  said  >  condition  of      ^ aok 
the  said  writing  obligatory  than  the  said  hKocb  awlvaodier. 
80  nsiigmed  as  aforesaid ;  to  wit^  that  by  reason 
and  means  of  1ms  having  so  entered,  ice,    the 
Pkintiff  afterwards,  and  after  the  ceramence-* 
meat  of  his'  said  action  against  the  said  Defon^ 
daats,  on  the   lOth  dsij .  oi  October,  I«a0««*wa8 
forced  and  obliged  to^  and  <Ud 'then  add  there 
make  and  deliver  his  certain  pronariseory  notein 
writing,  bearing  date- a  certain  day  aoid  year 
therein  in  that  behalf^  mentioned,   to  wit;  4he 
day  and  year  last  afonsaid,  to  onei  John  ffep^ 
kmsam,  the  Attorney  employed  and  retaraed  for 
and  by  him  the  said  Plaintiff^  inand'abontthe 
defending  of  the  said  action  so  brought  against 
faim  by  the  bankrupt  for  snob  entry  amd  dispose 
session  as  aforesaid;  by  which  said 'promissory 
note,  the  Plaintiff  promised  to  pay  on  demand,-  to 
the  said  Jokn  H&pkimom  or  order  the  soin  of '2941;; 
with  legal  interest  for  thd  same  from  'the  day  of 
the  date  thereof }  and  which  said  promissory  note 
was  then  and  tbetd  so  made  and  deUrwed  ait 
aforesaid,  to  secure  the  payment  of  the  said  9342. 
therein  specified ;  which  said  sum  6t  2841.'  had 
become  and  was  then  and  there  dn<e  and  owing 
from  him  to  the  said  John  Hopkinson  solely*  on 
account  of^  andasand  for  his  necessary  and*  rea-^ 
Boaable  costs  and  ofaarges  of,  in,  and  about  the 
defending  of  the  said  last'-mentioned  clction,  for 
and  as  his  Attorney;  and  that  the  Plaintiff  tf/'ter- 
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^2f^    *'«•*'  ^  wit.  on  the  1st  of  November,  I82I,  teas 
Bakrbv  M^  ^**^  obliged  to,  and  did  then  neceesarify  pay 
Akmit    *^*^  *"*^  ^  occoMW^  of  the  said  promissory  note,  a 
TAOB      **''?e  sum  of  money,  to  wit,  the  sum  of  200/. 
Maaoother,  part  of  the  said  stun  of2S4l.  therein  specified,  to 
the  said  Ji»*n  Hopkinson;  and  that,  by  reason 
snd  means  of  the  last-mentioned  premises,  the 
Plaintiff  did,  then  and  there,  to  wit,  on  the  day 
and  year  last  aforesaid,  ^on  the  said  writing  obli- 
gatory, a«ffer  and  mijtaina  damage-^  reason  and 
nteans  qf  the  causes,  matters,  and  things  in  the 
said  condition  of  the  said  writing  obligatory  men- 
tioned, to  the  amoqnt  of  200;.  (averring  notice) : 
yet,  that  neither  the  testator  iii  his  life-time, 
norhis.heir,  nor  the  Defendants,  Bxecutore  as 
aforesaid,  since  his  death,  liad  not,  nor  had  any 
oreitherof  them,  at  any  time  whatsoever  thi- 
therto, saved,  defended,   kept  harmless  or  in- 
demnified the  Plaintiff,  his  lands  and  tenements* 
goods  ^od  chattels,  of,  frOm,  or  against  the  said 
damages  so  by  him  sustained  and  snflfered,  as  was 
in  that  breach  mentioned,  by  reason 'and  means 
of  bis.  so  taking  posseSsioA,  &c.  acdording  to 
the  tenor,    &c.      But    (&f:.)-^gfeneral    breach, 
Seirefqciasquareei'ecutioHemmm,  ^'c. 

The  Defendants  having  appeared,  the  Plain- 
tiff prayed^tbat  execution  might  be  adjudged  fo 
him  against  them,  updn  the  judgment  so  ob- 
tained as  aforesaid,  for  the  damages  to  be  as- 
sessed by  reason. of  the  said  further  and  last- 
mentioned  breach  of  the  said  condition  of  the 
writing  obligatory,  to  be  levied  of  the  goods  and 
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chattels  which  were  of  the  testator,   &c.,  ac-      1823. 
cording  to  the  force,  form,  and  eflfect  of  the  said    ^^"^"""^^ 
recovery,  &c.  v. 

^ftMI' 
TAGB 

The  Defendants  pleaded  JExecutioHem  non  ^ft^anotlier; 
against  them,  as  executors  as  aforesaid,  apon 
the  said  judgment  so  obtained,  for  ^nyfurthtr 
damages  to  be  assessed  by  reason  of  any  further 
breach  of  the  said  condition  of  the  said  writing; 
obligatory,  to  be  levied  of  the  goods'  and  chat- 
tels which  were  of  the  «aid  testator,  deceased,  at 
the  time  of  his  death  in  the  hands  of  the  said 
Defaidants,  to  be  administered  according  to  the 
force,  form,  and  eflfect  of  the  said  recovery : 
because  (they  averred)  that  the  said  supposed 
costs  and  charges  of,  in»  and  about  the  leaid 
action  at  the  suit  of  the  bankrupt,  by  the  Plain-^ 
tiff  above  alleged  to  afmount  to  the  said  sum  of 
234/.,  and  for  the  securing  of  wliich  the-saicF 
promissory  npte  was  by  the  said  Plaintiff  abovci 
alleged  to  have  been  given,  were  incarred  by' 
the  said  Plaintiff-  (if  any  stieh  were'  incuirred^i 
long  before  his,  the  said  Plaintiff's  action  against 
the  said  Defendants,  as  executors  as  afbiiesaid,' 
to  wit,  on  the  1st  of  October^  183il  •;  and  that  the 
damages  sustained  by  the  said  Plaintiff,  if  any 
such  were  snstained,  in  respect  of  the  same  sup^ 
posed  costs  and  charges,  might  have  heen  $ug^ 
gested  and  assigned  in  the  same  aclum^  before 
the  said  recovery ^  for  a  breach  of  the  said  condi- 
tion of  the  said  writing  obligatory,—- without 
this  that  the  Defendants,  as  executors  as  afore- 
said, had  been  guilty  of  any  further  breach  of 
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18S8«      the  sakl  condition  of  tbe  said  writii^obligatorfy' 

j[^^J(^^   at  any  time  sinde  the  commenceoient  of  *  the 

V-         Plaintiff'8  said  action  aeainst  the  Defendants;—^ 

TAOB      R«Miy  to  certify — ^Wherefore,  &c, 
and  another. 

To  that  plea  the  Plaintiff  put^  in  thefoUowing 
demurrer :  And  the  said  Plaintiff  saitk^  that  the 
said  plea  of  the  said  Defendants^  and  the  mat- 
ters therein  contained,  in  manner  and  form'  as 
the  same  are  above  pleaded;  and  set  forth,  are 
not  sufficient  in^law  ta  bar  or  predude  him»  the 
Plaintiff,  from  havings  execnttoni  against  thd  said 
Defendants,  as  executinrs  as  aCoiesaid,  np<m  th» 
said  judgment  so  obtained,  as  alwesaid,'  for -Uie 
dlamages  to  be  assessed  by  ^reason  ^ef  the  said 
fttfther  and  last-mentioned  ^  tvreadb'  ^f  the  said 
Itrithig  obligatory,  to  bis  lerrted  of  the  goods  ttid 
chattels  which  ^ wok  ;of  the  said'  Defendants'  tes« 
tator,  at  the  time  of  his  deatii*  in  thethaiMhi  of 
the  said  Defendants  tOibe^administeied,  accocd* 
ing  to  thff  S^Tc^f^  foTpHf  ^d  eflfectr  of  the  recb^ 
Tery:  afid  -t^t  *hQ^  ^  said  Ptaiatlff, -ie  viot 
houpd  by  the  iaw  of' the  land  to-'ansM'er  the 
sftme ;  aqd:thishe thesaid  Plaintiff  «  iieady  to 
Teiify«  M^herefore,  fo^  want>of^snjficient  pies 
m  this  behalf,  the  said '  Plaintiff  pmys^  that  exe* 
cation  may  be  adjudged,  U^  him  against  the  said 
DefeAdaAtSy  as  executors  as  aforesaid,  npcm  the 
said  judgment  so  obtakied  as  aforesaid,  for  the 
danuiges  to  be  assessed^  by  reason  of  the  said 
farther  and  last^mentioned  breach  of  the  said 
condition  of  the  said  writing  obligatory,  to  be 
levied  of  the  goods  and  cluritds  which  were  of 
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tim  Defettdanto'  tcptetor  at  the  time.of  Un  deatk      laSB: 

i&  thQ  heoida  of  tkesaid  Defiradants 'to  ^>ad-    vT^^^' 

tmUsi/tredy  according  to  the  foroet  form^  and         v. 

effect  of  the  recowerj^  &c*    And  the  mid  PlaiA-r      x a oiT 

tiff,  aocording  tothefonn  of  the  statute  in  aueh  aiid«BoilMr« 

case  made  4md  provided,  states  and  shews  to 

the  Court  beretlie  following  canstsiof  deoini^rer 

to  the  said  plea ;  that  is  to  say,  For  that  in  the 

^miaencemf  nt  Mid  *conGluti«ii  tif  tha  Miid  plea 

the  said.Oefondaiits^say  thatith^  #aid  Plawtif 

Migfati  not  !to' haye-^eiicacutionf gainst >th^, 9aid 

BfefenAa]its,;.aa€acMiit0fdasraffw98aa     opon.thg 

md  judgment  4io '  bbteivied  as  «for«|aidf  for  any 

ktAM dauu^gMTtoheiaMOtmflii  Vy reaflvn of  Mgr 

farther  irmch.a£  tthe  aaid  ^condition  «f  the.  ^^id 

wiitin^obligiaiterjF  ^  whereat.  tfM  said  l>efe]»dAiit9 

eoght  to  h»ve  Aid  that  the  eaid  :Plaiiitii£^(Piight 

lot  to  haiie.«iitcutioob  for  aiiy  fiiVth<^ridaiM^s^.to 

beasssfloed  tjf^pemon  qfiikenfut^^treMk  sag- 

gesteiL    j^ndiako^t  iar  that* lalthough  AithMr 

ssid  pleaithe  said  Dofandaiitafia^  that  .the  ^4|4 

sHppa$ed  tuts  and  ekargeo  of,  in,  and  about  dtt 

fending  the  said  action^  were  i$ieurred  hmg  brfwe 

ttc  emmMmiemmt  i  ^  f Ae  $  sM  Plmnt^'s  acium 

^aikst  tike  said  DtfendanU^^  yet*  -the  said  Defen^ 

dmOi  admit  J .  astalleged  w  ^the  declaration,  that 

the  said  profmswry  note  w€^  imdfi  and  deliveredf 

and  the  said  pagfiaemt  qf.  n  lai^e  sum  of  m&nqf  aif 

aceount  thereof ^  was  made  afterwards^  aud^er 

the  commencement  of  the  said  action.    And  ^soy 

for  that,   although  m  their  said  pltoa  the  said 

Defendants  say,  that  the  damages  sustained  by 

the  said  Plaintiff  in  respect  of  the  said  costs  and 
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cliMges  might  have  bien  suggested  oAd  assigned 
in  the  satne  action  before  the  said  recovery  for  a 
br^ch  of  the  said  condition  of  the:s^d  writing 
obli^tory ;  yet  the  said  Defendants  do /not,  in 
md  another.  t)ieir  said  plea,  say  that  the  said  Plaintiff  was 
bound  to  have  assigned  or  suggested  in  that  action 
the  said  damages  so  as  aforesaid  sustained. 

And  also,  for  that,  in  their  said  plea  the  said 
Defendants  have  not  allied  that  the  said  costs 
and  charges,  so  as  last  aforesaid  incurred  in  and 
about  the  defending  the  said  action  9t  the  suit 
of  the  said  Danid  Ai*m%tag€>  by  the.  said  Plain- 
tiff,' northedaid  promissory. note  so.as.aferresaid 
given  to  secure  the  same;  nor  the  said  sum  of 
money  paid  by  the  saad  Plaintiff  in  part  satisfac'- 
tioii  of  the  said  promissory  note;  were  or  was 
recovered  by  the  said  Plaintiff  under  the  said 
judgment  so  obtain^  as  aforesaid,  ht  were  or 
was  include  in  the  damages  issessed  by  the 
Jury  upon  the  breach  or  breaches  hereteibre  as* 
signed.  * 

And  also,  for  that  the  said  plea  of  the  said 
Dc^ndants  concludes  with  an  averment,  where- 
as, it  ought  to  have  concluded  to  the  country. 
And  also,  for  that  the  said  plea  is  in  other  re- 
spects uncertain,  infot-mal,  and .  insufficient, 
'&c* 

*  When  this  case  w.as  first  tried  at  the  Forib  Assizer,  .the 
breach  assigned  in  respect  of  the  costs  now  in  question  was 
the  same  as  that  recited  in'  the  ^ire  facias  to  have  been  then 
Assigned  (qvad  vide,  ante,  pp.  441,442). 
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Alexander  ^argued    in    support   of    the  de-      1883. 
nmrrer. 


After  stating  the  pleadings,  be  observed,  that 
the  question  raised  upon  the  record  was,  in  sub-  I^^Jn^ 
stance,  whether  the  Plaintiff  could,  and,  if  so, 
whether  he  ought  not  to  have  assigned  as  a  breach 
in  the  original  action  on  the  bond,  the  liability 
under  which  he  lay  to  his  Attorney  for  the  costs 
of  defending  the  suit  brought  against  him  by 
the  bankrupt,  those  costs  being  at  tlie  time 
unpaid. 

He  contended  thiEtt  the  PlaintUTcoiild  not,  for 
the  following  reasons :  - 

First,  because,  the  mere  incuri^ag  pf  a  liabj-; 
lity  cannot  bejumgned  as  damage. 

Secondly,  that  if,  as  a^general  proposition,  it 
may  be  90,  still  this  particular  case,  forms  an 
exception  to  the  rule. 

In  order  to  prove  that  assigniiieiity  the  Plaintiff  called  the 
Attorney  who  had  conducted  his  defence  on  the  former  ^tion 
of  tiespaaSy  and  he  proved  the  incurring  of  the  bill ;  but  stated 
that  it  had  not  been  paid,  either  wholly  oi*  in  part,  otherwise 
flian  by  a  promissory  note  for  the  amount,  payable  on-  de- 
mand. 

•  Upon  his  OTidence,  Mr.  Justice  ^i^fey  held  that  the  breach 
was  not  proved  as  assigned ;  and  the  Jury,  therefore,  under 
his  direction,  assessed  damages  upon  that  part  of  the  breach 
only  which  related  to  the  sum  recovered  by  the  th^n  Plaintiff 
in  ihe  action  of  trespass* 

For  that  lattefpart  of  the  breach  it  is  that  the  Scire  facias 
has  now  been  brought. 

VOL.  XII.  I  I 
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Thirdly,  tbat  tlxe  non-asi^igiiinent  of  aoiy  one 
breach  existing  at  the  commencement  of  the  on*- 
ginal  action,  is  no  bar  to  the  same  breach  being 
suggested  under  a  Scire  facias  upon  the  judg- 
imdwiatber,  ment. 

Fourthly,  that  even  if  it  were,  the  breach  now 
miggested  is  different  from  that  which  existed  at 
the  commencement  of  the  original  action,  and 
therefore  does  not  fall  within  such  rule. 

To  establish  the  iSrst  proposition,  he  adverted 
lo  Com.  Dig.  title  Pleader,  (C.  40>-M:itingiSHMr 
Tier,  397  {Griffin  y.  Harrison  (a) ),  where  it  is 
said,  '*  In  covenant  to  save  harmless  from  ar- 
rears of  rent,  breach  that  he  did  not  pay  is 
not  sufficient  vB^thont  danofiificatton;*'  Cmn^Dig. 
title  Condition  (I.)  citing  1  RoL  430,  L  15,  as 
cihelriBg  that  Qctnal  damage  tenst  have  beea  in- 
<nfrf^'to  aoBOutit  to  a  breach  of  a  ccmdttion  to 
save  harmless.  It  is  there  laid  down  thaliy  ^tndar 
a  condtttott  ta  save  withont  4amag€  4kofl^  all 
pri^r  fEGilmbmBcies;  a  p#ior  ateignfiaeat  is  not  a 
breach,  if  the  assigniie  do  ntft  enter  and  ^tntb 
the  possession.  He  then  cited  the  cases  of 
j^|parA:e«  and  another  v.  Martindaie  (&),  MaxtoeO 
V.  Jameson  (c),  and  the  remark  of  BuUer  J.  iu 
DuffieUt  V.  Sdott  (cf),  who  sa^,  ''  To  entitle  a 
person  to  recoirer  on  a  bond  of  tndenmiCy,  he 
must  shew  that  he  was  compelled  by  law  tofog 
the  debt,"  as  strong  authorities  in  support  of  the 

(a)  Skiuner»  397.  (p)  8  iSast,  5^. 

(b)  3  Tenn  Rep.  377.  (d)  2  fiLffl.  ^  Aid.  61. 
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pindple  contended  for, — that  actual  and  posi*      188& 
tife damnification,  by  being  obliged  to  pay,  was    hareap 
necessary  to  constitute  a  breach  of  an  indemnity         «- 
bond ;  and  that,  until  the  obligee  could  prbve      tags 
wcfa  poeiti  ve  damnification,  a  mere  liability  would  ■"*  «Motliet 
not  give  him  a  rig^t  to  sue.    He  also  much 
pressed,  by  way  of  illustration,  the  disability 
tinder  which  the  surety  of  a  bankrupt  principal 
lies  to  prove  under  the  commnaion  until  actual 
payment,  although  confessedly  liable  to  the  foil 
amount  of  the  debt ;  which,  he  urged,  furnished, 
by  analogy,  another  powerfal  argument  in  sup- 
port of  tiie  first  point;  referring  to  the  ease  of 
Pmdv.J&ues  (•),  and  the  statute  49  Geo.  3,  c 
lai,  4«. 

9d«  Sat,  in  its. more  limited  point  of  view  the 
doctrine  beoDmes  aiill  leas  tenable.  The  bond 
fKOvideB  against  '^  aU.aiad  all  manner  of  actions, 
suits,  losses,  costs,  damages^  and  expences 
whatsoever,"  which  the  Plaintiff  might  '*  duffec, 
sustain,  expend,  or  be  put  unto."  Ulileaa,  there- 
foie»  some  damage  (the  only  word  upcm  which 
the  quaalion  ctm.  stand  for  aQK>ment)  had  been 
auatained  hy  the  Plaintiff  respecting  bia  Atton- 
Jiey's  costs,  the  case  is  not  within  the  scope  of 
the  proposed  indwanity.  But,  construing  the 
word  dther  in  its  technical  or  popular  sensio, 
where  or  what  is  the  damage  occasioned  by  this 
liability?  No  money  had»  at  the  time  of  the 
original  action  being  brought,  <  come  out  of  the 
Plaintiff's  pocket,  and  perhaps  never  might.  Had 

(a)  1  Term.  Rep.  599. 
Il2 
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iSS&      the  word  '*  incur/'  as  was  the  case  in  Sparkes  ai^d 
kj'jiirftAp   ai^otber  v.  Martindale  (&),  or  the  phrase  "  become 

<>•         liable  to  pay/'  as  existed  in  Pearsall  v.  Summer' 
ArmV" 
TAOK      *^'*  (^)>  t^^'S^  introduced  into  the  provision  of 

andMotbcvi  ^his  bond,  the  question  would  have  assumed  a 
different  aspect.     It  must  be  remembered,  also, 
that  the  subject  of  this  breach  is  art  Attorney's 
bill.     Suppose  that  the  PiaintiiT  had  assigned 
the  liability  in  question  as  a  breach,  and  proved 
by  the  Attorney  himself  that  his  bill  of  cort^ 
amounted  to  a  particular  sum,  the  Jury  would 
have  been  bound  to  give  the  whole  amount  Of 
tbe  Attorney's  bill,  for  (as  was  holden  in  WiU 
Home  V.  Frith  (c),)  they  would  have  no  power  to 
tax  it.     But  the  Plaintiff  himself  might  after* 
wards  have  got  the  bill  taxed  ;  and,  after  reco- 
vering from  the  obligor  one  sum,  he  might  be 
compellable  to  pay  his  Attotaey  not  more  than 
perhaps  three  fourths  of  it,  thus  pocketing  the 
difference.     Suppose,  again,  the  fact  of  coUu* 
sion  between  the  Plaintiff  and  his  Attorney,  in 
the  one  making  out  and  the  other  assenting  to 
an  exorbitant  bill  of  costs, — ^the  whole  amount  of 
which  would  be  recovered  as  against  the  obligor 
upon  the  trial,  when  half  might  suffice  to  satisfy 
any  just  demand  of  the  Attorney.     Or,  suppose 
again,  that,  after  the  recovery  of  this  bill  from 
the  obligor  upon    the    assigned   liability,    the 
Plaintiff  should  ^  either  from  insolvency  or  any 
other  cause,  never  pay  it  over  to  his  Attorney. 
These  and  other  inconveniences  would    result 

(a)  8  East's  Rep.  690.  (c)  Doug:!.  198. 

(6)  4  Taunt.  693. 
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from  a  decision  that  the  incurring  sucii  a  liabi-      1^3, 

lityas  the  one  in  question  might  be  of  gpeat    jJ^^T^p 

damage.  v. 

Armi- 

TAGS 

3d.  This  branch  of  the  argument  depends  ftnd«aotbeN 
upon  the  question,  whether  a  party,  having  se- 
veral distinct  demands  upon  another,  is  bound 
to  induce  them  all  in  one  action ;  or  may,  aftei^^^ 
recovering  one  of  them,  bring  another  action  for 
the  rest ;  and  that  he  may  do  it  has  been  ex- 
pressly decided  in  the  case  of  JSkdtUm  v.  Tu- 
top{a), 

4th.  But,  evenif  the  Plaintiff  could  have  been 
estopped  from  suggesting  the  identically  same^ 
breach  which  he  might  have  before  assigned,  yet 
the  present;  is  not  such  a  case.  The  (supposed) 
breach  existing  at  the  commencement  of  the  ori- 
ginal action  was  a  mere  liability  to  pay  his  At- 
torney certain  costs ;  but  the  breach  now  sugr 
gested  is.  an  actual  payment.  Unless,  therefore^ 
a  liability  to  pay  and  actual  payment  be,  undec 
the  circumatances.  of  this  case,  the  same  thing, 
the  Plaintiff  must  succeed ;  and  that  they  are  nojt 
80  appears  from  the  principle  of  the  decisions  in 
Maddock  v.  Hammett  (b)  and  Tajfhr  v.  Hig-^ 
gins  (c). 

Upon  the  justice  of  the  case  (it  was  submitted) 
diere  could  not  be  two  opinions.  The  Defen- 
dants, admitting  the  existence  of  the  Plaintiff 'lil 

(a)  6  T.  R.  607-  (c)  7  T.  R.  184. 

(i^)  3  East,  169. 
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d^msind,  seek  to  shelter  themsdves  under  tiie 
mere  technical  objection,  that,  because  the 
Plaintiff  might  have  recovered  it  in  the  action 
on  the  bond,  and  did  not,  he  shall  not  recover  it 
^d  another,  in  the  Sci.fai  upon  the  judgment. 

JLittledalCf  contrdy  in  support  of  the  plea, — 
admitting  that  the  criterion  of  its  validity  would 
be  the  determination  of  the  questiou  of  law  whe- 
the  subjects-matter  of  the  Scire  facias  viras  assign- 
able as  further  breach, — contended  that  the  ob- 
ject of  this  Scire  facias  was  matter  of  damage 
sustained  by  the  breach  of  the  bond,  which  might 
have  beeu  suggested  and  assigned  as  such 
amongst  the  breaches  already  properly  adsigned; 
and  the  Plaintiff  not  having  done  so,  wa3  now 
precluded  by  the  statute  (8  &  d  Wil.  3.  ch.  11). 

He  distinguished  the  present  ca3e  from  those 
of  Tayhr  v.  JSiggins,  Sparkps  an4  an<^er  v. 
Mo^tindak,  and  Maafw^Uy.  Jamesom  wbickbad 
been  cited  in  support  of  the  .den^urter,  by  the 
fact  that  in  those  the  bond  of  indemnity  was 
given  after  the  liability  had- been  incurred;  and, 
in  such  cases,  there  could  be  no  actioa  main* 
tained.  by  the  surety  until  he  should  have  been 
called  on  to  pay  money  on  account  of  bis  obli^ 
gatJon. 

In  answer  to  the  analogous  case  put  of  the 
disability  of  the  surety,  by  the  49&do.  3,  of  a 
bankrupt  to. prove  under  the  commi^sioti  before 
he  shall  have  actually  paid,  notwithstandjug  bis 
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liability,  he  submitted,  that,  ia  cage  of  the  con-       1823. 
dition  of  the  bond  broken  before,  it  might  be    hT^'^^ 
proved  without  any  actual  payment — Toiusaint         v. 
r.Martinant  (a),  Martin  y.  Court  (b).     In  Alsop      ^JJJ" 
y.  Price  (c)  it  was  held  that  the  Plaintiff,  on  a  andanothet^ 
general  plea  of  bankruptcy,  might  give  in  evi- 
dence the  condition  of  the  bond  on  which  the 
action  was  brought,  to  shew  he  is  not  barred  by 
the  certificate. 

He  then  submitted,  that  the  Plaintiff's  liabi- 
lity on  the  bond  of  indemnity  was  a  sufficient 
breach  to  enable  him  to  assign  it  as  damage 
under  the  statute ;  and  if  he  could  have  done  so, 
was  bound  to  do  it,  or  would  be  shut  out  by  the 
act,  as  the  statute  was  imperative.  In  the  case 
of  Abbots  V.  Johnson  (rf),  where,  on  a  plea  of  non 
damnificatus  in  an  action  of  debt  on  bond, 
wherein  the  question  was,  on  demurrer,  whether 
the  Plaintiff,  who  was  the  Defendant's  ^rety, 
and  sued  him  on  a  counter-bond  of  indeitinity, 
had  a  right  of  action,  without  having  sustained 
any  actual  damage  beyond  the  mere  nonpayment 
of  the  original  bond  to  the  Defendant  at  the  day, 
the  Court  held,  after  much  argument,  that  the 
condition  being  to  save  the  Plaintiff  harmless, 
the  putting  him,  by  nonpayment,  in  danger  of 
being  arrested,  was  a  damnification;  and  so, 
consequently,  a/ireseii<  breach  of  the  condition, 
and  a  forfeiture  of  the  counter-bond ;  and  that, 

(a)  2  Term  Rep.  100.  (rf)  3  Bul8t.233.— 1  Ventf. 

(6)  lb.  640.  S.C. 

(c)  1  DodgL  160. 
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1^^* .  ^y  reason  of  the  Defendant's  nonpayment  of  the 
money  at  the  ()ay,  the  Plaintiff  had  just  cause  of 
action,  and  judgojent  was  given  for  the  Plaintiff 
accordingly. 

Those  cases  shew,  that  nonpayment  forfeits  a 
bond  to  save  harmless,  and  that  liability  incur^ 
red  is  a  damnification. 

The  distinction,  it  was  subifiitted,  was,  where 
the  bond  is  given  before  or  after  the  liability  has 
arisen.  In  ail  the  cases  cited  in  support  of  the 
demurrer,  the  bond  was  given  afi;er  the  liability 
had  been  incurred  ;  in  which  case  it  would  be 
necessary,  to  enable  the  party  to  sue,  that  some 
actual  damnification  should  be  sustained,  as  an 
actual  payment  of  money. 

He  also  cited  a  case  of  Tebbutt  v.  Burgess  (a), 
recently  determined  at  Nisi  Prius  by  Mr.  Jus* 
tice  Holrayd,  as  being  much  in  point  to  shew 
that  a  liability  incurred  on  an  indemnity  bond 
would  be  sufficient  to  give  the  obligor  a  good 
ground  of  action  against  the  surety,  upon  which 
damages  might  be  assessed.  In  that  case  a  bond 
had  been  given  to  certain  persons,  householders 
in  the  parish,  by  the  collector  of  the  parish 
rates  and  his  sureties,  with  the  usual  condition 
that  the  principal  should  duly  account  for  and 
pay  over  all  money  received  by  him  in  virtue  of 
his  office.     The  breach  assigned  was,  the  coUec- 

(a)  Cor.  Ilolroyd,  Lane,  Spr.  Ass.  1823. 
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tor  had  hot  accounted  ;  and  that  the  Plaintifik,      1833, 
by  the  collector's  default,  had  become  liable  to    hTbraf 
be  called  on  to  pay  the  deficiency.    He  (Little-^         v. 
dak),   for  the  Defendants,    objected  that  the      tagb* 
mere  liability  was  not  such  a  damnification  as  wdanoUier. 
would  constitute  an  assignable  breach;  but  that 
objection  was  overruled  by  the  learned  Judge ; 
who  held  that  the  breach  had  been  well  as* 
signed,   and   that  it  was  sufiicient  to  support 
the  action  on  the  bond  that  the  Plaintiffs  were 
liable,  and  had  been  called  on  to  pay,  although 
nothing  should  have  been  paid.     In  this  case  the 
Plaintiff  was  liable,  and  might  have  been  called ; 
and,  if  necessary,  he  should  have  procured  the 
bill  of  costs  to  be  delivered  before  he  brought  his 
onginal  action  on  the  bond. 

On  the  principle  furnished  by  the  true  con** 
8tniction  of  the  statute  of  the  8  &  9  IFi7.,  it  was 
urged,  that  the  mischief  meant  to  be  prevented 
by  that  act,  namely,  the  multiplying  suits  and 
protracting  litigation,  would  be  largely  let  in  by 
such  a  doctrine  as  would  sustain  this  demurrer, 
and  much  of  the  beneficial  effect  of  the  opera- 
tion of  thai  act  would  be  frustrated. 

The  object  of  the  8  &  9  WiL  ch.  11,  §  8,  was 
expressly  thait,  notwithstanding  the  discharge 
from  execution,  the  judgment  shall  remain,  con- 
tinue, and  be  as  a  further  security  to  answer  to 
the  Plaintiff  such  damages  as  shall  or  may  be 
sustained  for  further  breach  of  any  covenant  or 
covenants  (&c.);   on  which  the  Plaintiffs   may 
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1838,  Hve  R  Scif^e  fa^u^  upda  tfce  said  judgment 
BAft&iiF  ^^o^t  the  Defendant,  suggesting  other  breaches 
Aiit-  ofthesaid  co?eifcau;t8,  &c.,  a&d  to  suiumdii  him 
TAQ*  *o  dhew  Cfiuise  why  e;recutioii  should  not  be 
vi4im(4er.  awarded  oft  the  judgment;  and,  upon  payment 
9f  smh^/ntw^  damages^  costs,  and  charges,  to 
be  a£fse39ed  v^Qn  trial  of  issuas  joined  upoasoch 
breaches,  further  proceedings  to  be  stayed,  and 
the  Defendant  /discharged  as  before.  Now,  if 
this  demurrer  be  right,  thanecesi^ty  of  assign- 
ing biPeach  will  be  in  very  many  cases  obyiated, 
and  a  Plaintiff  may  still  litigate  matters  which 
It  was  meant  that  the  judgment  recovered  should 
conclude.  Thus,  in  an  action  <m  an  amenity 
bond  for  arrears,  .a  naintiff,  after  having  recoi* 
vered^  and  assigned  as  a  breach  nonpayment  for 
a  given  year,  as  1822,  may,  after  satisfaction  of 
the  arrears  for  that  year,  if  thid  demurrer  be 
good,  sue  out  a  Scmjimw  on  the  judgment  for 
an  arrear  which  had  occurred  in  the  year  1821 ; 
or  he  .may  harrass  the  Defendant  by  Scire  facia$ 
ud  if^finitum.  This  it  was  that  the  statute  was 
passed  to  remedy ;  and  the  true  construction  of 
it,  both  in  title,  spirit,  and  letter,  is  diat  vexa- 
tious suits  should  be  prevented.  The  words 
^^ further  breach,"  and  "  future  damages,"  obvi- 
4)U8ly  refer  to  all  breaches,  and  damages  conse- 
quent theremi,  happening  after  the  action  on 
the  bond  and  the  judgment  thereon* 

Upon  the  case  of  Seddoti  v.  TWop,  which  had 
been  cited  to  support  the  proposition  that  a 
party  having  two  caubes  of  action  is  not  bound  to 
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proceed  for  the  recoY^ry  of  both  by  the  same      18SS. 
action,  it  was  obaened  diat  it  was  wholly  inapr    jJI^^ 
plicable  to  this  case,  not  ouly  in  that  here  the         «• 
cause  and  foundation  of  action  was  the  same**-'      t^q« 
the  single  bond  of  indemnity ;   bnt,  if  it  were  •adsaother. 
not,  the  words  of  the  statute  of  Wil.  had  made 
it  peremptory  on  the  Plaintiff  to  proceed  by 
suggesting  all  possible  breaches  of  which  he 
could  complain  at  the  time  of  the  judgmei\t  reco- 
vered,  on  peril  of  being  ousted  of  further,  or 
other  remedy  if  he   do  not,  as  he  would  be 
estopped  by  his  own  laches. 

Akxander,  in  reply,  distinguished  the  cases 
cited  from  the  present;  and  denied  any  distinc- 
tion in  principle  between  the  cases  where  the 
bonds  of  indemnity  had  been  given  before,  and 
those  where  they  had  been  given  after  the  origi- 
aal  liability  arose. 

He  also  contended,  that  the  words  **  paid  and 
mcurred,''  as  used  in  the  breach  assigned,  were 
sufficient  to  admit  evidence  to  be  given  of  the 
incorring  of  a  liability,  if  such  could  have  been 
made  the  subject  of  a  breach;  and  cited  the 
words  of  BnOer  J.  in  DuJleU  v.  ScoU(a),  as  to 
the  rule  of  pleading  in  that  respect. 

He  further  argued,  that  the  words  **  further 
breaches,''  used  in  the  stat.  .8&9  TF.a,  c.  11, 
^8,  did  not  necessarily  imply,  as  conteodedt 
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19S8^      contri  '<  future'  breaches,"  but  might  be  read 

j^^^^    **  other  breaches:"  and  that  would  be  a  con* 

v.         struction  which  would  support  this  Scire f ados  \ 

TAOB      ^°^>  consequently,  the  Defendant's  plea  would 

audanother.  be  demurrable  to.  ^ 


He  therefore  submitted;  that  the  PlaintifF  was 
entitled  to  judgment. 

Per  Curiam — 

Judgment  for  the  Defends^!. 


^"5*JJ;  ViNTEB  i).  BiCKLEY. 

^«nSot  WAKEFIELD,  on  the  part  of  the  Defe«. 
h^  tiiimf^  dant,  moved  to  enlarge  publication  in  this  cause 
S  TeiS^'"'''  until  the  first  day  of  next  Term. 

pvbUcatian  '  •  .     •         ' 

may  be  fiir- 

If^'c^nd^       ^^^S^  opposing,  on  behalf  of  the  Plaintiff, 

CO  motion.  objected  that  this  being  the  second  application, 

Mgninc  any  the  motiou  could  not,  according  to  the  rules  of 

■on,  nntu  the  the  Court,  be  granted,  without  some  special  rea- 

first  liny  of 

thenextTeim.  SOU  Stated,  and  on  payment  of  costs. 

In  Equity, 

cmirt  in  re-         It  being  Stated  in  reply,  that  the  cause  coiild 
^m  to'bT  not  oome  on  to  be  heard  till  after  Michdebmui 

•tiictlyob-         nn^^i^ 

•erfedonly        ICltn, 

where  the  oe- 

casiont  which 

rendered 

them  requisite  are  present,  and  require  tbetr  observanee. 


,  TRINITY  TERM,  .4  GEO.  LV«  401 

The  Lord  Chief  Baton  thereupon  observed^ 
tbat|  in  such  a  case,  there  needed  no  other 
ground ; — that  the  rules  of  Courts  in  this  respect, 
had  for  object  the  preventing  vexatious  delays ; 
but  wherever  that  objection  did  not  apply,  as  in 
such  a  case  as  the  present,  the  convenience  of 
parties  might  be  consulted,;  without  reference  to 
rules.  The  rules  of  practice  Qught  always,  in 
matters  of  equitable  proceedings,  to  be  consi* 
dered  as  applicable,  in  strictness^  only  where 
the  occasion  which  gave  rise  to  them  required 
that  thegr  shoiild  be  observ^.  Where  that  is 
not  so,  they  are  subject  to  the  discretion  of  the 
Court,  which  will  guide  itself  for  the  accommo- 
dation of  suitors. 

In  this  case  there  can  be  no  solid  objection* 
and  no  inconvenience  or  delay  in  granting  the 
application,  but  it  mn|A  be ,  on  .tl^ep  pafy^ent  of 
costs. 

The  motion  was  accordingly 

Ordered — the  Defendant 
paying  the  costs  of  the 
application. 
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Tkm^off,       ,  CoOP^t,  V.  HaTTON. 

xttk  «/.ime. 

A  RULE  had  beefn  g^mated  by  the  Ccmrt  in  fiiis 
ease,  on  radCkm  made  on  behalf  of  the  Plamtiff^t 
lory  motion  SolicKors,  Mesfirs.  Gknfe  fmd  Th&n^ffiam^  on 
C  ftl^^r  Madiiig  a  rale  of  the  HOth  of  May  laaft,  requiring 
incaBe^ofnmi-  the  Defendant  to  shew  cause  why  the  nwsk  of 
solute  witii  10/.  9s.y  allowed  for  costs,  pursuant  to  tile  Bfes^ 
FbS^^on  tet^B^Mooatur^  should  Hot  be  paid  to  them  %  /A« 
^el^ti^ttt  Defendant^  upon  notice  of  that  rale  bdng  girea 


lefthbh^^e,  te^Wm. 


and  being  nt 
where  to  be 

mw  tSL  a  '^*^®  novelty  of  this  motion,  as  matter  of  pwM!-' 
Xmit^^x  *^^®»  **^  caused  much  difficulty  in  respect  of  the 
forwSSI?     "*^^  ^^  obtaining  the  object  of  it. 

reqoiring  tjie 

pay  the  ootts       The  rule.allttded  to  in  the  present  •order  was  a 

totheniyiinder  .     . 

the  eircDm-  rulc  for  discharging  an  order  made  for  jndgmeirt 
dosed  by  affi.  as  in  case  of  a  nonsuit,  which  was  made  abso- 
graatedand  lute,  with  costs,  uo  cause  being  dhewn  by  the 
Defendantt  who  did  not  appear. 

ine^?hi^'  Since  that  time  the  Pkiintiff  had  not  been  at 
case  refitted,  jj^m^  qj,  heard  of;  and  his  Solicitors,  the  present 
eoits2k![r^   applicants,  in  order  to  obtain  the  costs  of  that 

on  taxation, 

beincforalet- 

terofattonieytodeaiaad  theaaMmnt,  tbedocaneatnotbeiiigezeeatad,  thatteM  w» 

disallowed. 

The  Court,  on  making  the  role  absolate,  gave  no  oasts  on  either  side  in  respect  of  the 
appUcatioii. 

Service  of  the  rale  and  dShoahtt  a  saffident  denand. 

Service  of  the  present  mie  on  the  Defendants  Clerk  in  Cmirt  made  part  of  the  onlet. 


rule  80  diftdiatged  in  Maj^   IBSt^  had  recourte      1898. 
to  this  moticm  for  that  paq[>a8«.  c"^^^*^ 


It  was  origiaally  made  on  an  affidavit  by 
jTSbsyRMi,  atatiBg  liie  abfldnte  of  the  PtaKntiiF; 
and  ftat,  oo*8eqa€flEitiy,  the  necessary  poivtr  of 
attorney  could  not  be  obtained  from  him  to  en*- 
ble  the  SoUcitDrs  to  demand  the  money  froui  tie 
Defendants 

The  affidavit  also  stated,  that  the  deponent  had 
been  informed  foy  the  Phmitiff -a  wife  that  ahe 
did  not  knove  where  ber  hosband  was,  and  thatshfe 
hoA  great  donbt  whether  be  woald  return  ;-^4ier- 
vice  of  the  tale  and  uUMatur\; — and  asi  allegation 
that  the  coata  named  in  the  aUocdhitr  weie  lirhoily 
dae  to  deponent  atid'bia  paotner*  .     i 

On  these  grounds  an  application  was  first 
Diade  to  tiie  Court  far.aa'aFttMhmont9;bnt  ttiey 
tlien  reiaaed  tbe  motion^  a^itheyconaidnMid  ttatt 
the Belmdtfnt iftts not li«ble  tiUl^e moaey had 
been  prc^tly  demanded^  nnder  the  atitbwity  of 
a  Icftter  of  attorney ;  obfior^ing,  at  the  same  time, 
tiiat  the  dilfoiilt«f  made  it  a  oase  of  hard- 
ship. 

The  motion  was  afterwards  renewed  in  its 
pneseht  i^pe|  b^ing  further  tiupported  by  an 
affidavit  made  by  the  Plaintiff's  wife,  stating  the 
fact  of  her  husband's  absence,  aa  alleged  in  the 
affidavit  of  3^&omp^oa»,  and  her  ignorance  of. his 
place  of  residence ;  concluding  with  an  aUegatioft 


HATtOV, 
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1823.  ^^^  ^^^  qosts^had  not;  been  paid  to  herx>r  anj 
other  person  on  the  part  of  her  husband,  to  her 
knowledge  ;  and  the  Court  granted  the  rule. 


Ooopfitt 
Hatton. 


It  having  been  stated,  in  some  of  the  affidarits, 
that  the  applicants  had,  had  great  difficulty  in 
serving  the  Defendant  vi^ith  the  former  order, 
the  Court  made  it  part  of  the  pres^it  rule  that 
notice  should  be  given  to  the  Defendant,  his 
Attorney,  or  Clerk  in  Court,  in  the  mean  time. 

And  now,  npon  an  aflhiavit  that  the  rule  had 
been  served  (according  to  the  course  of  the 
Exchequer  in  such  cases)  ''  by  placing  a  true 
copy  in  the  seat  of  the  Defendant's  Clerk  in 
Court,  in  the  Office  of  the  Exchequer  of  Fleas 
of  this  Court,"  Adams  moved  that  the  rule  be 
made  absolute. 

Jones  shewed  cause.  He  contended  diat  the 
application  was  altogether  without  precedent, 
and  was  one  which  could  not  be  entertained  by 
the  Court.  The  party  liable  to  the  Attorney 
.was  his  own  client — in  this  case  the  Plaintiff; 
and  he,  the  Plaintiff,  was  entitled  to  draiand 
the  costs  from  the  Defendant,  according  to  the 
terms  of  the  rule ;  but  the  Solicitors  or  Attomies 
in  the  cause  could  have  no  right,  independently 
of  their  own  client,  to  demand  the  costs  them- 
selves from  the  opposite  party — ^the  Defendant, 
as  costs  payable  to  them  from  him ;  aiid  that  he 
was,  therefore,  brought  improperly  before  the 
.Court  by  the  present  motion. 
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[Mr*  Baron  HulIock  here  observed,  that,  by      .1989- 

the  terms  of  the  process  of  this  Court,  the  rao-     Coopbr 

neyto  be  made  is  directed   to  be  paid  to  the    ^    ^' 

Hatxton 
Vhiatiff  or  his  Attorney .] 

The  lien  of  an  Attorney  qn  costs,  itinras  sub- 
mitted, attached  only  on  the, costs  which  were  the 
result  of  the  cause  generally,  and  not  on  costs 
arising  out  of  a  mere  interlocutory  proceeding 
like  the  preeenL 

It  wis  further  objected  against  the  applica^ 
tion^  that  no  demand  had  been  as  yet  made  of 
the  costs  from  the  Defendant,  which  was  in  all 
cases  necessary  to  entitle  the  party  to  apply  to 
the  Court. 

If,  on  the  other  hand,  the  Coitit  should  beof 
opinion  that  this  motion  might  be  granted,  and 
the  rule  made  absolute,  it  was  contended  that 
at  least  a  part  of  tl^  chaise  for  costs  could  not 
be  suistained.  It  appeared,  by  an  affidavit  made 
in  the  matter  m  opposition  to  this  rule,  that  one 
of  the  it^ns  of  charge  of  the  costs  of  the  rule,  of 
the  20th  Ma^t  1821,  which  amounted  altogether 
to  10/.  9*.  8rf*,  was  3/.  for  a  letter  of  attorney  to 
demand  the  costs;  and  that  that  sum  had  been 
allowed  by  the  Master  on  taxation,  although  it 
appearcfd  that  no  such  instrument  was  executed 
by  the  Plaintiff:  that  part  of  the  demand,  there- 
fore, it  was  urged,  could  not,  in  any  event,  be 
allowed  to  be  included  in  the  rule.  If,  in- 
'  deed,  there  had  been  a  letter  of  attorney  exe- 

VOL.  XII.  K  K 
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Ciitedy  thb  motion  would  have  been  nnneties- 
8ary. 

It  was  finally  urged,  that  Whatever  shoold  be 
the  result  of  this  application,  the  Defendant, 
who  was  in  no  respect  irregular  or  in  fault, 
oiight  to  be  allowed  his  costs  of  the  present 
appKcation. 

Adamsy  in  support  of  the  rule,  ineripted  tliai, 
under  the  circumstances  of  this  case,  the  Plain- 
tifTs  Attomies  were  compelled  to  adopt  the 
cotirse  of  apt>Iying  to  the  Cottrt  in  oider  to  ob- 
tain the  costs  due  to  them  froin  the  Defendant, 
as  they  certainly,  were.  Payment  of  such  costs 
to  the  Plaintiff's  Attorney,  he  submitted,  would 
be  a  good  discharge  to  the  Defendant,  who 
iKiuld  not  afterwards  be  called  otL  to  pay 
them* 

With  respect  to  the  demand  for  a  letter  of  at- 
torney, he  j^ubmitted,  that  the  a|>plicaBt8t  having 
prepared  6uch  a  document,  were  entitled  to 
ohaige  it,  although  they  could  not  procure  it  to 
be  exectttbd  by  the  party. 

[The  Master  here  stdted,  that  the  charge  for 
a  letter  of  attoiney  was  altrayn  allowed  onjttx- 
ing  the  c^osts,  if  the  party  firom  whoih  it  was  to 
be  demanded  resided  at  a  distance.] 

On  the  Matter  of  codts  of  the  present  motion 
it  Was  urged  that,  as  the  Defendant  had  refased 
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to  pay  them  mritbont  a  letter  of  attorney,  and  kad      1883. 
not  even  tendered  the  leaser  sum,*  as  he  might    coopbr 
and  ought  to  have  done,   when  the  costs  were         v. 
deinaQded  (the  service  of  the  role  ef  Court  and    **^T'''^''' 
^MoMiwr  99  hifn  b^ing  a  legal  demand),  he  had 
vexatiously  compelled  the  Plaintiff^s  Solicitors 
to  make  this  motion,  and  ^erefore  ought  tp 
pay  the  Of^sts  which  he  had  been  the  cause  of 
ittqurriag.     Whether  the  Plaintiff's    SolicitoiB 
^re  entitled  to  the  wholc^  or  were  not  entitled  ' 
to  the  S/.,  the  objection  to  pay  was  made  to  the 
whole  demand,  and  on  that  objection  the  costs 
bf  applying  to  -(he  Court  had  been  incun^d; 
and  the  D^C^ndant  having  thus  been  the  occa- 
mn  of  the  fipplication,  ought  to  bemade  toliear 
theexpence  of  it  by  the  rule  being  piade  abso- 
lute with  costs*  • 
'»  * 

Gr AHUM,  Bofcn. — l^m  is  an  application 
wfaidi  iA  certainly  altogether  new ;  but,  under 
the  circumstances,  it  is  one  which,  in  justice, 
ought  to  be  granted.  Although  it  is  the  com- 
laon  coarse,  in  such  cases,  that  such  costs  should 
be  paid  to  the  Plaintiff,,  or  some  one  properiy 
authorized  by  him  to  demand  and  receive  them,; 
that,  it  appears,  in  the  present  case,  could  not  be 
doner;  luad,  unless  the  Court  should  assist  the 
fiMickors  <m  the  present  occasion,  in  the  way  in 
ivbich  we  have  been  asked,  they  must  lose  the 
costs  which  are  clearly  due  to  them.  That  would 
be  hard  and  unjust ;  and  it  is  but  reasonable  that 
the  Plaintiff 's  Solicitoxs  should  be  reimbursed  : 

K  K  2 
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I82d.      I  have,  therefore,  no  hesitation  in  saying*  thli^ 
*C^^^^    rol^  should  be  made  absolute. 

My  only  doubt  is,  'whether  th6  PfeintiflTs  At- 
tomies  can  properly  demand  the  3/.  charged  for 
the  letter  t)f  attorney.  It  'was  tnade  out  in  the 
expectation  that  it  would  be  Executed,  and  th^ 
Master  has  allowed  it  on  taxation ;  when,  from 
all  that  appears,  no  available  objection  was  made 
by  the  Defendant* to  the  charge;  but^  upon  th^ 
whole,  I  think  we  cannot  allow  it. 

T)n  the  question  of  cOsts  6(  Ihfe  ^application,  I 
think  there  should  be  no  costs  on  either  side. 
The  Plaintiff's  Solicitors  hav^  been  compelled, 
tinder  the  circumstances,  to  apply  to  the  Couft; 
but  then  there  does  not  appear  to  have  been  any 
culpable  conduct  on  the  part  of  the  Defendant ; 
land,  pierhaps,  if  he  had  made  a  tendet  he  might 
have  saved  th'e  costs;  bathe  has  lost  his  oppor- 
tunity. 

I  ain  of  opinion  that  the  rule  should  be  made 
absolute  for  ?/•  8*.,  disallowing  the  3/.,  and 
without  costs  on  either  sid6. 

GARftow,  Baron. — 1  am  also  of  opinioft  that 
this  rule  should  be  made  absolute  to  the  iextent 
only  of  7/.  &. ;  fof,  und6r  the  circumstances,  I 
think  we  should  not  allow  the  charge  for  the 
power  of  attorney.  In  this  Court,  the  Attorney 
of  the  party  is  recognized,  in  its  process,  as 
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entitled  to  receive  his  client's  money,  damages,      1888. 
and  costs,  by  the  form  of  the  writ ;  and  there    c^^er^ 
appears  to  me  to  he  much  good  sense,  in  intro-         v. 
ducing  the  Attorney,  expressly  so  to  entitle  him.    **atxon, 
I  see  no  objection,  therefore,  to  the  present  ap^ 
plication,  as  made  on  the  part  of  ^.e.Piaintj£f  s 
Attomies,  under  the  circumstances^ 

As  to  the  costs  of  this  application,  I  think 
there  should  be  none  given  on  either  side.  If 
the  Defendant  had  made  a  tender  of  72. 8^.,  as. 
he  might  have  done  when  the  rule  was  served  on 
him,  I  should  have  Gonsidered  that  he  ought  to 
have  had  bis  costs.  The  Plaintiff's  Attomies,^ 
of  course,  must  pay  the  costs  of  the.  former  ap- 
plication, v^hich  the  Court  tliought  improper. 

HuLLocK,  J^oroift. — I  am  of  the.  san\e  opi« 
aion. 

The  rule  was  made  absolute  in  the  following^ 
terms ; 

Ordered  that  the  Defendant  pay^ 
to  Messrs.  Ckye  and  Thompson 
71.  8$.,  parcel  of  10/.  85.  in  the 
rule  mentioned,  without  costs  of 
this  application* 
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[IN  TttE  HOUSE  OF  LORDS.l 


Wedfutday, 
nth  J«Mp 


APPEAL  FROM  TH8  COURT  OF  CHANOBBY, 


Appellant; 


)  RespondentBi 


BBTWBBK 

Thomas  Jon£8  Wilkinson.     - 

AND 

James  AdAih,  Anu  Wilkinson 
(fomeiiy  Aim  Lewis),  William 
Vanghcaij  SatiMdFereday^  and 
Wiiliam  Smitk^  and  iifey^  Ann 
Wilkinson^  Jdmna  WHkinson^ 
^audJohn  WiikiMon^  Infants, 
by  Samuel  Smith,  their  Guar- 
dian,  and  Manf  Ann  Wilkinr 
son  and  Eliza  Wilkinson,  In- 
fants, by  James  Watt,  the 
youngar,  fisq*.  tkfiir  Gmtrdioau^ 

underftdevite  iHIS  was  an  appeal  from  a  decretal  Order  of 
rildS'tfi^'  the  High  Court  of  Chancery ,  of  the   13th  of 

time  of  mak- 

inghltwUl,  '  '  » 

and  having  a  wife  then  lining,  bat  never  having  had  any  legitimate  children  Qthe  will  being) 
reptMiihed  by  him  ijUr  heriedthf  gHring  part  or  his'  freehold,  eafates  of  inheritanee,  ex- 
cept (&c.)-'(<l^fr  dnishig  hu  mantion  koute  to  hit  wife/or  Ufe^  and  dving  to  her  an  an- 
nnity  for  life  tn  lien  of  doWer,  and  KhringtheMid  nataion4ieate,  after  her  deoeaae,  to 

'  >  tnutees,  for  the  term 

€11    which   I   HAT 

i  within  six  wumiki 
I  Eafleml  and  WtJit^ 

^^tothemaiandbehe^qfthcchUdirchiidnm  which  1  mat  Aoee  fry  <A«  Muf  Ann  Lewis,  at 
above  mentioned/'  real  property  may  be  paiMMi  to  snch  natnrai  children  so  described, 
bom  before  the  date  of  the  will,  snch  a  description  of  natnrai  children  as  the  objects  of  a 
devise^  where  they  hove  acquired  a  repntation  of  being  the  children  of  the  testator,  as  will 
distinctly  and  certainly  point  them  oat,  being  a  sufficient  detiigiiatieperstaamM. 

The  eapacity  of  illegitimate  offirorins  to  take  real  property  nnder  a  ^1,  when  termed 
children^,  depends  wholly  on  the  due  description  of  the  devisees  bw  o^er  menna  of  de- 
signation ;  and  whether  it  appear,  from  the  general  tenor  of  the  wiu,  that  nch  olbpriog 
were  meant  by  the  testator. 
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April,  1813,  in  a  suit  by  bill,  wherein  th^.^p^      1823. 
peUant  was  cdmplainaat,  apd  the  respondents 
were  Defendants,*  for  dismifping  the  appellants 
bill,  nnd  dissoliring  tb^   injunQtion  which  b^ 
been  gmnteid  in  the  tfau^e* 

Tb/e^  subject;  of  the  9|iit  was  the  estate  of  Jphn 
Wilkmfionf  on  tbe  construction  pf  whose  will  tbe 
qqfstfoiw  in  tkp  caus^  ^r^se- 

The  testator,  by  his  will,  bearing  date  the  MaterWfmrti 
29th  day  of  November,  1 806,  after  devising  to  J^hn  wwum^ 
his  wife,  Mary  Wilkinson,  since  deceased,  for 
life,  his  mansion-house  at  Castlehead,  and  de- 
claring that  such  devise,  together  with  an  annu- 
ity of  500/.  given  thereby  to  her,  charged  on  his 
real  estates  and  iron-works  thereinafter  de- 
vised. ;  and  also  bequeathing  to  her  the  use  of  his 
household  goods,  plate,  furniture,  and  other 
chattels,  at  his  mansion-house  at  Castlehead, 
made  the  folio  wing  bequest :  **And  from  and 
**  after  the  decease  of  my  said  wife,  I  give  and 
"  devise  unto  Ann  Lewis  (the  respondent  Ann 
"  Wilkinson),  who  now  lives  with  me,  during  the 

^  8eo  the  case  vary  fnUy  aad'clewrly  r«porM  ii)  I  Yest  ^ 
Peames' Clu  Rep,  422  to  409. 

'     '  H     -y^    IF   ■  -I-    ^        w     II    til  IfV  .UV     ^  '    t     f'.'ff   *  [       ""y —I    ilii  . 

Ai|;iuDent  foanded  on  the  partu:iil»r  terms  9f  the  description  of  the  devjsees  as  children 
^  wUch  /mat  leotv,"  that  tne  words  of  the  wSI  should  bo  oonstmed  as  having  reference  to 
fntare  lentimate.  children  of  the  testator  by  tiie  same  woman — the  will  bcSng  sabmittsd 
fo  be  made  in  contemplation  of  a  pomible  maniace— rejected,  us  inconsistent  witii  the 
general  tenor  of  the  devise,  whicn  ynm  held  to  be  too  plain  ta  be  open  to  such  a  con- 
strucfiim. 

If  the  testator  had  married  Ann  LewU  after  the  death  of  hb  wile,  and  had  had  other 
dddiea  (§emhle)  alHer. 

k  hook  in  the  tettator^s  haod-writinff.  not  attested  so  as  to  pass  real  estate,  expressed  to 
he  the  hoA  referred  to  in  his  will,  not  admsssible  in  exphumtion  or  aid  of  the  will,  althoogb 
proved  u  the  Ecdesigstiaa  Court. 
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182S.  '*  term  of  her  natural  life,  prodded  she  so.-kmg 
'*  continues  single  cmd  unmarried^  but  not  otker^ 
'<  wise^  all  that  my  mansion  at  Castleheady  with 
*'  the '-  appurtenances :  And  I  give  and  devise  to 
''  the  said  Ann  Letvis  (subject  to  the  proviso 
^^  aforesaid)  the  use  of  all  my  household  goods, 
*^  plate,  furniture,  apd  other  chattels,  of  what 
<^  kind  soever,  being  at  my  mansion-house  at 
'^  Castkhead  aforesaid,  for  her  life;  which  de- 
**  vises  are  for  the  separate  and  peculiar  use,  be- 
'^  nefit,  and  enjoyment  of  the  said  Ann  JLewis^ 
**  during  the  term,  and  on  the  proviso  aforesaid ; 
**  and  are  to  be  looked  upon  a^  entirely  distinct 
"  from,  and  having  no  reference  to  the  joint 
'*  trust  wherewith  she  is  hereinafter  intei^ded  tQ 
**  be  invested  by  this  my  wil|," 

Then,  after  devising  part  of  his  real  and  his 
personal  estate  (except  what  be  had  before  givea 
to  his  said  wife  and  the  said  Ann  Lewis  for  their 
respective  lives)  to  the  said  Ann  JLewis^  Jamen 
Adam^    William  Vauglian^   Cornelius  Reynolds^ 
and  Samuel  Feredayj  tor  thirty-one  years,    to 
commence  from  his  decease,  upon  the  several 
trusts  in  his  said  will  mentioned,  the  last  of 
M  hich  is  to  purchase  lands  of  inheritante,  to  be 
limited  for  the  term  of  ^il  years,  to  such  and 
the  same  uses,  and  upon  the  same  trusts,  as  the 
said  testator^s  estates  of  inheritance,  thereby  de- 
vised to  them  in  trusty  were  limited,  he,  the  said 
testator,    expressed   himself  in    the  following 
words  : — **  And,  from  and  after  the  expiration 
^'  pf  sMch  term,  to  the  children  which  Iniay  hat^ 
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'*  fy  ike  qfcresaid  Ann  Lewis,  and  living  at  my      1823. 

'^deeeasej  or  bom  within  six  months  after ^  and 

''eqiKiliy  to  be  divided  between  such  children 

''and their  heirs,  share  and  share  alike;  and  if 

*'bat  one  such  child,  then  to  such  only  child, 

"  and  hiis  or  her  heirs  for  ever :  and  if  no  such 

"  cliild  or  children  be  living  at  my  death,  or  bom 

'^  within  six  months  after  my  deceSise  as  afore* 

"  said,  tomjf  nephew,  Thomas  Janes  (meaning  the 

'^  appellant),  and  his  heirs  for  ever :  and  if  the 

'^  said  Thomas  Jones  shall,  at  the  time  of  such 

*'  purchase,  be  de;ad,  in  that  case  to  such  person 

"^  heir  of  the  said  Thon/ias  Jones,  and  to  his,  her, 

•*  or  their  heirs  for  ever." 

He  next  directs  that  his  said  trustees,  and  the 
survivors  or  survivor  of  them,  and  their  successon^ 
as  aforesaid,  should  jointly  (if  they,  or  the  major 
part  of  them,  should  judge  it  for  the  advantage 
of  his  estate)  surrender  or  assign  any  part  of  the 
leasehold  interests  in  any  of  his  said  works,  for 
the  remainder  of  the  respective  terms  and  ihte^" 
rests,  at  the  time  of  such  assignment  and  sur- 
render, the  said  testator  used  the  foUowi 
words : — <'  And  after  the  expiration  of  the  said 
'*  term  of  thirty<>onJ9  years,  1  give  and  devise  all 
'^  other  my  estates,  lands,  tenements^  and  here- 
'*  ditaments  whatsoever,  which  I  may  be  pos-^ 
"  sessed  or  entitled  unto,  in  the  several  coun* 
''  ties  of  Stafford,  Denbigh,  Flint,  Surrey,  Mid^ 
''  diesex,  Lancaster,  Westmoreland,  or  elsewhere, 
''  to  the  use  and  behoof  of  the  child  or  chil-* 
'-  DREN  wluch  I  MAY  HAVE  by  the  said  Ani) 
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l^HBi  '<  Lewifiy  a^  above-nu9nti<Hidd,  to  ba  (tiridfed 
'«  e(|uaUy  b^tweegt  tji^m,  pbare  and  #haipe  alike/ 
'^  an4  bi^y  b^r*  or  tb#ir  beirs  for  ever :  And  in 
'^  4efBkuftqfwQn  cmhP  oa  cai^PitEK  bam  to  we 
**  as  ,qfai^emi4f  tbea.  to  th(e.U9e  and  behoof  of  mj- 
**  mid  nepbflw  a%www  Jone^f  and  bis  beiiB  for 
**  ever, ,  prpvided  be  or  tbey  do  take  tbe  name  of 
^f  Wilkinson;  And  m  caae  /  kaw  any  ebibi  or 
''  cbildren  by  tbe^wid  Ann  Lemt,  tbM  I  give 
''  imd  bequeath  to  my^eaid  tmeteea,  for  each  aadh 
M  eveiy  snob  child  per  year,  during  the  eoAtiou*' 
^  wMve  of  the  «aid  term  of  Uijlfty-ome  years,  such 
'^  a  finm  of  mon^  as  they,  or  the  major  part  of 
<'  them,  in  their  discretion,  shall  think  adeqnate 
<'  and  sufficient  for  the  support,  maintenance, 
^  education,  axol  bfinging  i&pof  eneh  dnld  or 
f^  chiUlrea  vbicb  I^ay  have  by  the  miA  Atm 
**  ^jtwifi  M  afoiretAi4,  during  so  IcHig  ioif  the  nid 
<'  tarn  aa  be^  she,  or  they  "laair  Imppen  to  live, 
^'  but  not  to  exceed  tbeama  of  3001.  in  each  year 
^  for  each  and:  every  wch  child  At  Obildf en ; 
^^  ijknd  it  ifi  my  will,  apd  I  4o  lier^y  expressly 
^>  limit,  grve,  and  appoint  the^eaid  antn  lOf  JSO/. 
^^  per  iyear  to  the  said  Ann  LmdU^  for  her  own 
^  peculiar  and  separate  «»,  for  hier  care,  ma^ 
1^  nagemenJt,  and  guardianship  of  the  said  cfail- 
^*  dren,  during  snob  time  as  she  continoes  auch 
«<  giyardis^iship:  ^and  I  charge  my  estates  with 
^^  the  payment  tbeoeof  acoanlingly.'V 

Then,  after  directing  that  his  trustees  should, 

'  at  the  expiration  of  the  said  term  of  thirty^one 

year^^  render  a^  aooount  to  the  pemons  then 
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endtied  in  refersioii  or  ramaindep  to  the  sevecal 

estates  of  inheritance  «a  devised  or  purchased,   Wiwu^ 

and  assigii  «uad  deliver  hia  leasehold  and  per^^       son 

sonal  estates,  he  further  expressed  himself  ;~*     AmbI 

''  And  it  is  my  wiU,  and  I  do  hereby  direct,  that 

**  immediatdy  after  the  expiration  of  the  said 

^  term  of  thirty-one  years,  all  my  real  and  per- 

^  sonal  estate,  not  hereinbefolre  by  this  my  will 

^  otherwise  disposed  of,  shall  be  vested  in  the* 

^  child  or  children  which  I  may  have  by  the 

^^  said  Ann  Lewis  as  above*m^ioniad,  ecscept 

^  8«ch  pait  thereof  as  is  before  devised  to  the 

^  said  Ann  Lewis  for  her  own  uM,  during  her 

^  natarcd  Ufe,  and  continuing  single  and  unm^r- 

^ried,   and. his,   her,  or  their  hem  for  ever, 

^  share  and  share  alike :  And  in  default  jofmch 

'^  chiU  enr  chUdsfeu  ham  to  me  as  ^oresaidj  then 

^  the  same  4^  vmt  in  the  mlU  Thomas  Jones,  his 

'*Anr9,  essemUare.'SulmiiiAtrMcrsjCnd'MsigmSf  to 

<'his  and  their  own  4ise,  upon  the  condition 

^^  aforesaid:  Afid  it  is  my  will,  and  I 'do  hereby 

^  farther  direct,  that  immediately  on  the  decease 

*^-  or  maniage'  of  the  said  AnnLeuns  (wliicfa  ahatt 

'*  first  hi^pen),  the  mansion^houseat  Cmstlehead, 

**  and  alflo  the  bousdiold  furniture  so  devised  to 

"(her  as  afovesadd,  skMveUin  my  stud  child  -or 

'*  children  bam  to  me  by,  her  as  4rferesaidy  eqmdly 

'*  between  them, :  and  in  default  of  such  issue,  then 

"^  <o  Me  MtflWnas  Jones,  kishurSj  eMCufarsi 

**  admimstraiarsy  wi4  assigns,  lipon  the  condition 

''foresaid:' 

The  testator  nominated  and  appoiafi^   tHe 


4mi 
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daid  Ann  Lewis  execatrix,  and  hia  said  trustees 

J^anes  Adamy  JVilluam  Vayghan,  Cornelius  Reg- 

noUsy .  and  Samuel  Fered^fi  ^xecntorsi  of  his  said 

willy  and. directed  Ms  executors  tp  pay  unto  the 

dever^l  and  respective  persopota  named  in  the 

schedale  to  this  wiU  annexed,  th^  several  and  re^ 

spective  legacies  set  opposite  tp  their  respective 

naaie$$,  oiit  of  his  personal  estate :  And  then, 

after  suob  direction,  the  said  testator  concludes 

his, said  will  in  the  following  words: — ^^"^  And  it 

«>  is  my  particnlar  request  and  direcUon,  that, 

^'  wherever  I  die^  my  body  may  be  interred  as 

<<  privately  as  possible,  without  any  parade  os 

<^  pomp,  either  in  my  garden  at  Castlehend  a/ore* 

\*  said,  within  9  plaqe  I  have  there  prepared  for 

<^  that  ppipose,  pr  within  a  building  called  the 

*'  C/hi^pel,  ^t  JityvtbQy  or  in  my  garden  at  Brad^ 

^<  kgi  in  such  manner  as  is  directed  in  the  books 

^*  faereinaAer  referred  to»  and  at  the  neaicAt  of 

<'  the  said  places  wheje  I  «ball  buppect  tadie. 

*\  Lastlyi  it  is  my  earnee^  wi^h  aod  4^ret  that 

<'  the  observations  i(Qd  directions  wbteH  1  fihidl 

*'  leave  (in  a  written  book),  Ibr  the  bettor  inn 

</  pirovement  of  my.estates,  and  carrying  on.^e 

^^  different  works,  w  well  as  other  mattery,  be 

<^  followed  and  attended  to  ^s  mu^h  9s  if  they 

\^  we^c  inserted  in  tbi«  my  will."    . 


Peatboftes- 
talor*B  wife. 


.  In  the  month  of  jPfcember^  1806,  tilie  said  tes- 
tatar'e  w\ff  Mary  Wilkinson  4ie^>  withontt  ha^ 
ing  ever  had  any  children. 


Re-pnbllea- 
tlMiofhUwiU. 


After  her  deaths  and  on  or  about  the  26<^  da^ 
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^Maiich,  180!7;  the  testator  f'^-published  hH  mid      IMB. 
wU;  and  on  the  &th  o/* January,   1808,  he  agmk   yf[^^[ 
rt-paitishei  the  same ;  and  such  re-^publications       lon 
loth  toolc  place  id  the  presence  of  three  wit^     Aiwlm 
ne^ses;  vht)  duly  subscribed  their  names  there-   aadothen. 
ta:  and  by  o  codicil  yftiic\i  the  said'  testator  pintcodicu, 
added  to  his  said  will  at  the  time  of  the  said  lastr  *^  •'«»•  ^^^ 
iiimtionedre-pmhUcidiony  he  directed  th&t  the  term 
.  of  Iira8t  infais  said  will  mentioised  should  be  for 
twmtf-me  years  onhf:  frbm-  the  time  of  his  de-  tAuttermtta 
cease,  instead  of  tl^y-one  years,  as  in  the  siaid    ^  ^^^^ 
ifffl  also  mentioned.    The  said  testatiM*,  .whikt 
he  was tif  sound  mind;  duly  made  and  pobliahed 
vndtker codicil  to  his isaid. will,  andwhiqhcodi-  seeond codi- 
cil ^as  also  executed  and  attested  in  such  man'-  i8os!ar^t- 
ner  as  by  law  is  required,  in  devisesxif  vealr  es"  SiS^Srf"*** 
tates;'  and  such  codicil'bearsdeAe*the0t]iiday>f 
Jmcj  1808:  and  he  by  the'sJud^codicil.reYofcdd 
the  appointment  of  the  said!  OomeUusResfnolds^ 
and  in  his  stead  nominated  and  appointed  WiU 
Uam  Smithy  therein  described^  to  be  one  of  his 
trustees  and  executors :  and  the  said  testatw  at 
the  same  time  dufy  re-publishedy  by  a  .writing  and  win  re- 
signed by  him,  his  said  hust  will  and  teMMueot ;  ^ 
and  such  last-mentioned  re^ publication  was' at- 
tested as  by  law  is  required  in  cases  of  devises  of 
real  eistates ;  and,  in  each  instance  whai  the,«(iid 
testator  re-published  his  said  will  as  aforesaid, 
the  several  ipaper  writings,  signed  by .  him  for 
the  purpose,    expressed   that   he  re-published 
''the  contents  of  this  and  the  preceding  eight  or 
nine  sheets,  as  and  for  his  last  will  and  te$ta- 
meat." 


4W  CA8B8  m  TJttB  BatOHKtVBBf 

The  tesiatoV  made  divets  entries,  in  his  o^m 
iiand-vriting,  ia  a  certain  manuscript  book  ^hkh 
"Was  foiiiid  after  his  death,  and  which  was  enti- 
tled, **  The  book  referred  to  in  mj  vnBJ'  And 
4be  said  book  contained,  dmongst  other  matter, 
eight  ebtHes;  w6t  atteited  so  as  to  pass  real  estaU^ 
but  wkieh  have  been  proved  in  the  Prerogatwe 
Court  of  Canterbury  ai  testamentarjf ;  and  suck 
-entrifeii  as  fei*  as  ihey  are  applicable  tx>  or  b^air 
BatflMiiite  upon  this  case,  are  as  follows:  ^<  Register  of  my 
book!  In  his    cfafldnh  b]f  AmiJjewiSf  which,  for  more  cer- 


refemdtob  tsinty,  M  dnt^rdd  hj  John.  WUkinsan.  Miay 
^  ^'  j^aii;  bom  jr«^  37tb,  IfiOS,  about  eleven  o'clock. 
Jbntna,  b«^m  Angmt'  atli^  I180&,  about  feur 
o^dock.  Jokn^  bom  Oetdbeir  «th^  11906,  half 
psBtiaght^'eldck  in  the  raonung."  '^Bradley, 
Maroh^O^  1M7;  Whfereas  in  my  kst  will  and 
bestamebt^  i^-puUTslntt  «h»  day,  it  is  limited 
that  thei  child  or  diildren  which  siionM  be  enti- 
tled to  co-shares  4tf  my  estate,  real  and  personal, 
w  is  moM  fiilly^  explained  there,  should  be  bom 
to  me  of  the  body  of  .^mii  Lewis,  within  sit 
mbntiis  of  my  decease,  now  I  do  hereby  declare 
that  such  limitation  as  to  time  should  not  operate 
ab^dlMdy  to  the  deprivation  bf  any  child  or  chil- 
AY&n  which  may  be  bom  of  the  body  of  the  said 
Atun  Lewis  irithin  the  utmost  bounds  (after  my 
decease)  pt^scribed  by  law  for  gestaticm ;  and  I 
therefore  hereby  authorize  my  said  trastees  to 
make  such  provision  for  such  child  or  children, 
if  any  such  there  be,  as  they,  or  the  major  part 
of  them,  may  think  right,,  accoidii^  to  the  cir* 
cumstances  of  the  case  :  and  farther,  lest  doubts 
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fkoM  arii^  ds  Co  tibit^  ekpreiftfikm  '  children  botii      lesS. 
•  to  tnc  by  the  Mid  Ahu^  Jtmois'  I  hereby  declai^   y^rvKvH" 
that  my  hicffiitiiig  ie^  to  includes  dfiitig'hter  of  the      *  gem 
mi  AM^Lemhsj  cAU^  Mary  Anrn^  BKliv  about     .^^^^ 
five  yeai«  Qld ;  another  daughter  of  the  sajd  Jbm  and  othen* 
Imr,  €aUed/MMd»  Adv  aboiit  tiro  years  oM| 
wd  a  MB  of  the  mid  Ami  Lewte^  called  ./b/iA) 
ahoatdXfiHHithsoldi  And  fairther,  \f here  in  my 
laM  Waiittis  expressed  that  the  said  Ann  Lewis 
AotM  hasfe  for  he§  own  peculiar  and  proper  use 
ML  daring  the  time  of  bef«  guardianship  of  my 
Add  child  dr  ohildre£u  vay  intention  ^as  and  is» 
ttat  ttutb  anhtiity  should  oontinue  to  faer  during 
her  DAtUfal  life,  presided  she  nemaiiifil  so  lofag 
tmniaitied,  in  tiie  same  ihannet  as  my  be^iieftt  t6 
iie^  of  my  mansion-house  and  appurtenances  at 
Cauhheadf  and  on  precisely  the  same  condl' 
tiofi;  my  Idea  beiilg,  at  the  time,  of  making  my 
will^  tiiat  irfie  dionld  be  considered  the  naturdl 
guinywtt  <tf  bsr  cbildi^n  during  life :  this  e^pkn 
totion  is  therefore-given  to  prevent  a  different 
legal  conatruction  being  put  on  that  term  or  et^ 
prasfton*^ 

''  Bf^adky,  4th  June,  1008..  Memorandum.-— 
Wherena  in  my  last  trill  and  testament,  duly  pub- 
lished, mention  is  made  of  Ann  Leiwia  as  the 
gaardian  of  my  children  by  her  the  said  Ann 
Lemis^  which  ekpression .  is  only  to  be  under-  .     . 

stood  as  ^  mark  Of  my  regard  for  her,  and  wish 
that  such  children  should  not  be  taken  from  hdr 
during  their  tender  age  for  any  purpose  but  that 
of  educcition ;  nevertheless  my  intention  and  will 
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1928.      is,  that  in  aU  things  of  importaaci^  andpWtied' 
tTiLKiN^  Jariy  in  the  education  of  such' children  described 
80N       by  the  names  ofMcary  Ann^  Jindna^  and  Joihn^  or 
Adam     ^^^  other  children  which  may  be  born  of  the 
and  othet9«  body  Df  the  said  Ann  Lewis^  as  in  my  will  parlir 
Cttlarlydescribedy  the  diKctioaand  management 
should  be  in  my  said  trustees^  or  the  survifor  o( 
them,  and  of  such  new  trusteed  as  may  be  ap- 
pointed *  pursuant  to '  my  said  will,   and  vtaj 
choose  to  act,  any  thing  in  my  said  will  to  the 
contrary  in  anywise  notwithstanding:  And  for- 
,theri  I  hereby  express  my  will  and  desire  that 
my  said  children  inay.  assume  and  take  tha  name 
of  WilJkinfian^  in  addition  to  their  presookt  name 
of  Xeti;^, rand  that  my  trustees:  should  take  such 
steps  for  that  purpose  as  may  b^  requisite^    And 
.whereas  in  my  will  I  have  mentioned,  that  after 
my  deeeaaemy  body  should  be  buried  at  Casth- 
head,  Bradley,    or  Brymbo,   or  such  of  those 
.places  as  1-  should  happ^i  to  be  at  ornearest  to 
at  the  time  of  my  decease,  it  is  not  fo  be  ander- 
.stood  that  1  hereby  determine  the  final  place  of 
depositing  my  corpse ;  but  if  I  do  not  die  at 
Castlehead,  my  body,  in  one  of  the  iron  cases 
provided  for  that  purpose,  diall  be  removed  thi- 
ther by  the  first  convenient  opportunity,  there  to 
.remain.    (Signed)  John  Wilkifisan.'' 

Do^aftet.        On  the  Uth  day  of  July,   1808,  the  testator 

diedy  without  having  revoked  his  said  will  and 

codicils,  except  as  fiur  as  they  revoked  or  altered 

the  said  will  or.  any  other  of  the  codicila,  leaving 

'the  respondents   Mary  Ann  Wilkins^n^  Joum 
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WUkinsan,  anoUbAn  Wilkinson^  his  children  by  the     .  1033. ' 

respondent  ^9m  Lewis^  all  of  whom  subsequently    ^Jf^tKiN-" 

took  the  surname  of  Wilkinson'^  Mary  Ann  WiU       son 

itiMon,  and  Eliza  Wilkinson^  of  Chester  (the  only      Adab^' 

children  of  his  late  brother  WiUiam  Wilkinson)^   apd  others.* 

Ins  nieces,  his  cd-heir^  at  law,  and  the  appellant 

Thomas  Jcnes J  his  nephew  (who  has  since  taken 

upon  hiinself  the  further  name  of  Wilkinson)^ 

him  surviving.    The  respondents  James  Adam^ 

Ann  Wilkinson  (formerly  Ann  Lewis)^  William 

Fatighanf  Samud  Pereday,  and    WiUiam  Smithy 

doly  proved  the  said  will  and  codicils;  and,  as  Prabnteofiiis 

devisees  in  trust,  entered  into  and  continued  in  ^^' 

the  possession  and  receipt  of  the  rents  and  [nro- 

fits  of  the  testator's  real  estates ;  and  possessed 

themselves  of  his  personal  estates  and  effects^  to 

an  amount  much  more  than  sufficient  to  pay.  his 

debts,  funeral  expences,  and  the  legacies. 

The  appellant  filed  liis  bill  in  MiehMlmasT&m^  Binby  appei- 

1810,  against  the  respondents  James  Adam  (&c.)| 

(the  testator's  trustees  and  executors),    Mary 

Ann  Wilkinson^   Jonina  Wilkinson^    and  Ji^n 

Wilkinson  (the  testator's  natural  children  by  Ann 

Wilkinsan)t  and  against  Mary  Ann  Wilkinson 

and  Eliza  Wilkinson,  the  said  testator's  co-heirs 

at  law,  stating  the  will  of  the  said  testator  John 

Wilkinson,  and  the  other  matters  aforesaid,  and 

insisting  that  the  respupdents  Mary  Ann  Wilkin^  * 

son,  Jonina  Wilkinson,  sndJohn  Wilkinson,  ^6re 

not  the  children  of  the  said  Ann  Lewis  by  t(ie 

8ud.  testator,  but  were  the  illegitimate  children 

of  the  said  Ann  Lewis,  and  did  not  therefore 

VOL.  XII.  L  L 
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1099.       angwer  the  descrq^ion   in  the  said  will  obi%^ 
WELKIN-    ^^^^^^  *  ^^^  ^^  ^^  appellant  by  bia  said  bill 
SON        prayed  that  the  said  will,  and  the  said  two  codi- 
Abam      ^^^'  of  the  Ath  day  of  January,  and  the  Gth  day 
Mulotkeffs.  of  June,  1808,    might  be  established,  and  the 
trusts  thereof  carf  led  into  execoiion  under  a  de* 
cree  of  the  Couf  t,  and  that  tbe  ri^ta  and  inte- 
rest of  the  appellant  ftiight  be  ascertaiBed,  and 
that  tbe  trustees  named  in  the  will  of  the  testator 
might  be  decreed  to  convey  to  the  appellant ««m1 
hie  heirs  tbe  real  estate  of  the  testator^  or  saeh 
interest  sis  tbey  bad  kt  the  same,  subject  to  the 
estate  aind  interest  of  tbe  said  Ann.  Wilknuomy 
form^Iy  Ami  Lmhs^  or  such  part  thereof  as  she 
had  an  estate  and  interest  in ;  and  that  an  ac« 
count  might  be  taken  of  the  personal  estate  and 
eflkits,  and  of  the  renla  and  pfofits  of  the  real 
estates  of  tbe  said  testator,  which  bad  been  poa- 
sessed,  got  in,  and  received  by  the  said  James 
Admk  (Ice.  the  executors  and  truitteeB),  or  any 
of  thcM^  or  by  their  or  any  of  tbeir  orders,  or 
tot  their  or  any  of  theii*  ute  (except  as  td  tbe  teal 
estates  wbieh  the  res{iondfent  Ann   WHkingm 
was  ebtitled  to  for  her  life) ;  and  that  sueb  pei^ 
sonal  estate  and  e0^ts  might  be  applied  in  a  due 
course  of  administration,  and  that  the  clear  sur- 
plus thereof  might  be  ascertained,  and  that  what 
should  be  found  due  on  taking  such  accocmt  of 
the  renta  and  profits  of  the  real  estates  of  tbe 
said  testator,  might  be  paid  to  tbe  appelkucit,  ttd 
for  g^meral  relief. 

wS^ente^"^      The  respondents  (the  trustees^  by  their  an- 
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9wm»,  (in  mbstatiee)  admitted  all  the  facts  as 
before  stated  ;  and  farCher  stated,  that  the  testa* 
tator  acknowledged  the  respondents  Mary  Ann 
Wilkimsony  Jemima  fVilttinmrn^  and  John  JVilkin- 
iMT  to  be  his  children,  and  frequently  declared 
that  he  bad  provided  lor  them  by  his  will  as 
soch.    The  responcient  Ann  Wilhim^m  stated^ 
that  sbe  cohabited  with  the  testator  for  many 
years  previoast^,  aad  at  the  time  of  his  death^ 
md  tfaeif  cohabitation  was  well  known  to  the 
testator's  wile  inrhile  she  livefd,  the  testator  being 
▼ery  desirous  of  hsivimg  children  of  hii^own  to 
whom  he  might  km^e  bi&  projpierly,  and  not  ex- 
pecting any  from- his  wife:  that  dnrii^suoh  cor 
faabitatien  tbe.  testator  haii  three  children  by  her 
(Ann  Wilkimtm),  nwt,  living  namely,  the  said 
respondents.   Maty  Ann  Wilkinwn,    boilf  the 
27th  o£July,  1802,  at  the  testator's  dwelling- 
haase  at  Br^ktt^f  Jonina  Wilkms&n^  bom  on 
the  (Hb  ofAmgusiy  1803,  at  the  testator's  sauie 
dweUing<»lH>iise  ;  Mid  John  Wilkinson^  bem  the 
8lk  of  October f  ISOQi  ^  the  same  house.    And 
Ibe  said-  respondent  Amm  WUkm$4m^  formerly 
Ann  JLtwiSy  by  her  said  answer  admitted  that  she 
a^er  wae  jpaaarried  to  ^he  said  testator ;  that  be 
always  acknowledged  the  said  respondents  Mary 
Ann    Wilkinson^    Jonina   Wilkinson^  and  John 
WUkmscn,  aahia  children  by  her,  and  usually 
eaUed.tha3Ci  by  hia  svraame^  by  which  they  went ; 
and  they  weire  looked  upon  by  all  persons  ac^ 
qoainted  with  them  as  the  testator's  children  by 
her;  that  they  were  brought  to  and  placed  at  his 

L  1.2 
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16SB. 


table ;  and  were  always  maintained  and  educated 
at  his  expence,  as  being  his  children. 

She  theni  by  her  answer,  submitted,  that  the 
said  three  children  (all  of  whom  were  bom  be* 
fore  the  date  of  the  will)  had,  when  his  will  and 
codicils  were  made,  acquired  names  of  reputa- 
tion, and  also  the  reputation  of  being  the  chil- 
dren  of  him  the  said  testator  by  her  the  said 
Ann  Lewis;  that  having  acquired  such  names, 
and  reputation,  aiid  being  also  sufficiently  de- 
signated in  his  will  and  codicils,  they  fell 
within  the  description  therein,  or  were  to  be 
considered  as  the  persons  thereby  intended,  and 
that  they  were  entitled  to  all  his  real  and  per- 
sonal estates,  except  what  he  specifically  dis- 
posed of*   »  ^ 


The  respondents,  the  three  cfaaldfen  of  Ann 
JLetviSf  put  in  their  answ^s  to  the  same  effect, 
and  submitted  their  interests  to  the  protection  of 
the  Court.  And  the  respondents,  the  testator's 
co-heirs^  answering  by  their  guardian,  stated 
themselves  to  be  the  said  testator^s  coi-beirs  at 
law,  and  submitted  their  interest  also  to  the - 
Court. 


AppeUant*! 
rapplemental 


.  Whilst  the  cause  was  at  issue,  and  after  witnesses 
had  been  examined  on  both  sides^  before  it  came 
on  to  be  heard,  in  January ^  1813,  the  appellant 
exhibited  a  supjdemental  bill  against  the  trustees 
and  the  Sheriff  of  Denbigk$kire,  and  JEHuiieth 
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Jimes,  EH^abetMJlajfton,  RkhixrdOakley, Richard      1823: 
Sank^,  and  John  Oldjkldj  thereby  stating  the   ^^"'^f^^ 
said  original  bill  and  the  proceedings  therenn*        son 
der ;  and  that  the  appellant  was  indebted  to  the      a  d^am 
said  testator  at  the  time  of  his  death  in  a  lai^e  andofthen. 
sam  of  money,  as  therein  mentioned :  and  also 
stating  an  agreement  between  the  appellant  and 
the  said  respondents  (the  executors  and  trustees 
of  the  said  testator)  with  respect  to  su<ih  debt^ 
and  also  with  respect  to  some  premises  (part  of 
the  said  real  estates  of  the  said  testetw)  which 
the  appellant  had  agreed  to  purchase  firom  thfe 
said  testator  in  his  life-time,  and  that  the  said 
executors  and  trustees  had  obtained  judgment 
again&t  the  said  appellant  for  the  said  debt,  and 
were  proceeding  to  execution  thereon,  and  that 
the  Sheriff  of  Denhiglishire  was  proceeding  un- 
der such  execution  to  a  sale  of  the  said  pre- 
mises :  and  the  said  appellant,  by  his  said  sup- 
plemental  lull,    prayed    that  the   respondents 
might  he'decreed  to  be  bound  specifically  by  the 
terms  of  the  said  agreement ;  and  in  the  mean 
time,  and  until  the  judgment  of  the  Court  of 
Chancery  should  be  pronounced,  that  they,  the 
said  Defendants;  and  the  wstid  Defendant  the 
^eriff  of  the  county  of  Denbigh,  might  be  re-- 
strained from  proceeding  on  the  sajd  judgment 
and  execution  to  the  sale  of  the  said  property 
and  efiects  of  the  appellant,  so  taken  possession 
of  by  the  said  Defendant  the  said  Sheriff  of 
'Oeubighf   as  therein  mentioned:    and  in  the 
^▼ent  of  the  appellant  b^ng  entitle  to  the  sard 
estates,  (hen  that  the  said  Defendants,  the  exe- 
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1823i  cutore  and  executrix  of  the  said  testator,  miglit 
be  permitted  to  retain  so  much  of  the  rents  and 
profits  of  the  said  estates  then  in  their  hands^  or 
which  thereafter  might  be  received  by  them,  as 
would  be  sufficient  to  answer  and  satisfy  the  debt 
due  from  the  appellant  to  the  estate  of  the  said 
testator,  as  therein  mentioned,  the  appellant 
being  ready  and  willing  to  pay  such  debt,  and 
to  do  all  oilier  things  on  his  part  and  behalf  to 
be  performed;  and  in  the  meantime,  that  the 
Defendants  respectively  should  be  restrained 
from '  proceeding  to  such  sale,  or  front  com- 
mencing any  proceedings  at  law  against  the  ap** 
pellunt  in  respect  of  his  said  debt,  and  for  fur- 
ther relief. 

An  injunctidn  was  afterwards  cibtained  in  the 
said  last^^entioned  suit,  but  no  liarther  proceed** 
ings  were  had  therein. 

Suit  heard.  The  original  suit  came  on  to  be  heard  be- 
fore the  Loid  Chtocdlor  i(Lord  Elim),  ot 
the  S5th  of  Fehrmty,  1'812,  and  several  day^ 
afterwards ;  when  his  Lordship  ordered  the  cause 
to  stand  over,  in  order  that  it  might  come  on  to 
be  lirgued  before  him  in  the  presenice  of  Sir 
Alexander  Tk&mp^tm,  Sir  Skwon  Le  BlanCf  and 
Sir  Vimry  Oibbs^  who  were  to  assist  him  upon 
the  occasion. 

Suit  again  The  cause  came  on  again  to  be  argued  on 

^"^  the  Idth,  19th,  23d,  and  26th  days  oiJnm,  laia, 

before  his  Lordship,  assisted  by  the  aaid  thrce 
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Jq^S^;  and,  on  tbe  l6t  dny  of  March,  I6I3»      1830. 
the  Lord  Ctmncellor  and  the  three  Judges  sevet    ^^^lkin^ 
roily  delivered  there  opiaion^  thereon,  ^'.that  the       «on 
(Nttd  respondents,  the  three  children  of  the  said     ad^am 
tester  JeJm  Wilkinson^   by  Ann  Lewi$^  who  ud  others, 
bad  acquired  tbe  reputation  of  being  such  chil- 
dren before  tbe  date  of  his  will,  were  entitled  to 
bis  real  estates  under  the  will  alone."    On  the 
13th  dfl^  of^jEirt/,  1813,  hi»  Lordship  ordered 
that  tbe  original  and  aupplenieiital  bills  should 
stand  dismissed,  and  that  the  said  injunction 
giaoted.in  tjb6saidsu(q)leinental  suit  should  be 
difisdly^^ 

From  that  order  the  appellant  appealed,  stat- 
ing that  he  had  been  advised  that  the  decree  xvas 
erroneous ;  and  that  the  said  original  b)U  ought 
not  to  have  been  dismissed,  but  that  the  appel- 
lant ought  to  have  had  granted  to  him  the  relief 
prayed  by  the  bill  with  respect  to  the  real  es- 
tates of  the  said  testator  for  the  following — Rea- 
son : — BeoansQ  t^  said  M^rjf  Ann  Wilkiman, 
Jonma  Wilkiman,  and  Jiahn,  WUkimon,  being 
iil^^imate,  catinotcl^m  any  interest  under  the 
will  and  codicils  of  the  testator  Jolm  Wilkinsof^f 
in  his  real  estates;  and  the  said  app^lamt  is 
thesafore  entitled  to  the  sawe. 

The  respondents,  on  the  other  hand,  submit- 
ted that  .the  order  shotdd  beattriaed:  Reasons, 

Because  the  respondents  J^Iary  Ann  Wilkin- 
» J^nma  Wilkinf09y  find  Joiw.  Wil^in^oui^  were 
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dll  bom  before  the.date  of  the  said  testator's  wfll, 

^^^2kin-    ^^^  ^^»  ^^  ^^^  ^^"^^  ^hen  his  said  will  was  ptib- 

X'ON        lished,  acquired  the  reputation  of  being  the  ilie- 

Adam      gitimate  children  of  him  the  said  testator,  by  the 

^andothera.  said  respondent  Ann  Wilkinson,  formerly  iiim 

Lewis. 

Because  it  is  evident,  from  the  said  wilU  that 
the  said  testator  contemplated  and  intended  kis 
illegitimate  children  by  Ann  Lewis  as  the  objects 
of  his  bounty;  and  because  the  respondents 
Mary  Ann  Wilkinson,  Jonina  Wilkinson^  and 
John  Wilkinson,  having  acquired  the  reputation 
of  being  the  illegitimate  childr^i  of  the  said  tes- 
tator by  nn  Lewis,  foU  within  h  e  description 
in  his  said  will  contained,  and  are  entitled  to  the 
estates  thereby  devised. 

The  Attorney  General  (Sir  R.  Gigbrd)  and 
D.  F.  Jones  argued  the  appellant's  case. 

On  the  preliminary  question  of  the  admissibi- 
lity of  the  book,  said  to  be  the  book  referred  to 
by  the  testator  in  bis  will,  whether  as  forming  a 
part  of  the  will,  or  as  evidence  of  the  identity  of 
the  children  witb  refer«ice  to  the  bequest,  and 
to  prove  that  they  were  the  devisees,  it  was  in^ 
sisted  that  it  was  inadmissible  in  either  point  of 
view.  As  to  such  a  book,  even  if  properly  iden- 
tified, being  part  of  the  will,  the  absence  of  a 
proper  attestation,  under  the  statute  of  frauds, 
as  necessary  to  effect,  or  in  any  way  affect,  a 
devise  of  real  estate,  they  contended,  was  an 
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unansweiable  objection.    In  the  case  of  Smart      isHS. 
y.Frujeam  (a)  it  was  determined  that  a  paper   ^^^J^^l 
rdenred  to  by  the  will  for  that  purpose,  if  nnat-       son 
tested,  must  be  so  distinctly  referred  to  as  to  be     adam 
incorporated  with  it,  and  made  part  of  the  duly   andothen. 
attested  will.    Treating  that  question  as  wholly 
set  at  rest,  they  proceeded  to  argue  the  case  as 
if  there  had  been,  in  fact,  no  reference  in  the 
will  to  any  book  or  paper,  or  matter  dehors. 

They  stated,  that  the  present  appeal  was 
founded,  as  wad  the  suit  from  which  it  arose^  on 
theigroand  that  the  appellant  was,  under  the 
Will  of  the  testator,  l^^ally  entitled  to  the  real 
estates  of  tlie  testator — if  the  supposed  devisees, 
the  testator's  illegitimate  children,  were  not  ca^ 
pable  of  taking  them  according  to  the  rules  of 
lav — ^as  the  devisee  over  in  case  of  failure  of  the 
former  devise. 

First,  they  contended  that  the  property  in 
4)iM8tion  never  waS)  in  fact,  a  devise  to  ilkgiti- 
mate  children^  for  that  it  neither  was  expressed 
by  the  will,  nor  intended  by  him  so  to  be ;  and 
that,  consistently  with  the  l^al  construction 
and  effect  of  the  words  used,  the  alleged  devisees 
could  not  take  under  it. 

Secondly,  it  was  urged,  that  if  it  was  so  in^ 
tended,  still  thedevise  would  fail,  because  snch 
a  devise— 4o  iU/^timate  childrenr^by  the  gene- 

(te)  6  Veil.  560. 
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ml  dMcriptton  oicUldrm^  reqfimed,  to  render  it 
effectual,  certain  n»oeaenj  imd  weU4uidv]t » 
sentials,  which  ave  akogttfa^r  absent  fiDomtbt 
present  will :  and» 

Lastly,  they  contended,  that  some  of  tboee 
essential  reqiiisitesi,  so  wanting  in  the  will,  hsd 
been  attempted  to  be  supplied  by  inadmiflBiblt 
means,  and  by  testimony  and  documents  ^kidi 
could  not  be  received  for  that  purpose,  consis- 
tently with  the  rules  of  evidence. 

On  tbe  first  pofait  it  was  insisted^  that,  on  the 
iair  OQMtruckion  and  true  rcwitng  ef  the  whok 
will,:  it  was  evident  that  the  ttstator  contn^ 
plated. SMoe  fulfwre  Ifigiitiwato  children  whoti  he 
might  possibly  hatre  by  the  person  who '4ns 
the  motbet  of  the  snppoeed  devisees.  They «ob- 
mitted,  the  objects  of  the  proviBums  were  sM 
prospective,  and  the  language  throughout  in  the 
fittnee  tenee.  The  testator  speaks  mily  .of  each 
^iftfmi  ap  be  4My  hav^e  by.  Aim  Lomisi  but^kce 
D«t.|«ention.3ny  of  .those  then  in  existence  whidi 
be  already  tvtbd  by  her,  the  three  chiMven  now 
claiming  to  be  his  detiseea^  either  hf  name  or 
etlierwfeei 

If,  after  the  death  of  his  wife,  the  testator  bad 
marded  ^ati  XenLl,  .the  children  of  that  mar- 
ciage. would  haue  oome  preoisely  within  the 
voids. and  tbe.tnae  intent  and  ttjaaoing  of  ftii 
will ;  and,  in  that  case,  it  is  quite  clear  that 
these  children,  bprn  previously,  being  iU^iti* 
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mate,  Goald  not  then  have  taken  under  even  a  SBiBS. 
doohtfal  devise  in  their  fitvour;  as  no  rale  is  ^^^^^ 
better  established,  than  that  illegitimate  childm  bov 
caimot  take  under  a  devise  to  a  testator's  chiU  adah 
dren  generally,  where  he  has  children  who  are 
legitimate,  in  conjunction  vnth  such  legitimate 
children.  For  that  the  case  oi  Qodfr^-v.  Da- 
w(m)  was  cited,  wherein  it  was  determined^ 
against  evidence  ctf.intenticm  and  descriptaoii 
of  obyect  rnueh  strcmger  and  conclusive  than 
tliat  ia  the  present  case,  that  aa  illegitimate  child 
could  not  take  under  a  devbe  to  him  by  the  ap* 
pdlation  of  the  testator's ''  child/'  The  princi- 
ple npoB  wfaicL  flmt  case  was  decided  was  ex- 
prariy,  that  the  word '' chiid^' must,  in  legsd 
construction,  be  taken  to  mean  a  legitimate 
child,  a&  all  the  cases  have  established-^citii^ 
the  cases  of  Earl  v.  Wihm  (A),  Rm  r.  the 
Inhabitants  of  Wyke  (c)  So,  in  the  case  of 
Ctttrtmr^ktu.  Vawdry  (d),  which  was  a  devise 
of  the  produce  of  the  testatsr's  real  and  personal 
ert^teB,  in  trust  for  all  amd  evmy  such  ohiM  or 
cUMmi  as  be  might  happen  to  have  at  his  death, 
a  daughter  of  the  testator,  who,  though  bora; 
before  his  marriagB  with  die  Brother,  had  alwir;^ 
been  considered  and  treated  as  his  legitimate 
child,  was  held  to  be  exekided.  The  Chancel- 
lor (Lord  LamgkiaraugS)  on  that  occasion  dis- 
tinctly says,  it  is  impossible  ina€ourtof  Justice 
Whdd  that  aniUegitiaiate  child  can  takeeqiialty 
vith  lawful  children^  upon  a  Revise  to  children/ 

(a)  6  Ves.  43.  (c)  Burr.  Sett.  Cases,  264. 

(*)  17  V^.SM.  (rf>M5^Vc*.S60. 


4s1i  CA^W  IN  THK  EXCHEQUUR, 

182K  The   recent   case  of  Swaine  v.   Kinnetlejf  (a)^ 

^{^^^[  wherein  the  same  question  arose,  and  was  decided 

SON  in  favour  of  a  legitimate  child,  to  the  exclusion  of 

ADAte  illegitimate  children,  on  the  same  principle,  was 

aiid4>tliem.  also  cited  to  the  same  point. 

To  shew  that  such  an  intention  was  agre  eble 
to  the  rules  of  construction,  and  would  be  acted 
upon  by  the  Courts,  they  referred  to  the  case  of 
Kenehelr.  Seraftcn  (&),  where  a  testator  having 
bequeathed  his  personal  estate  to  *'  Mary  Ann 
Simpson f  one  of  the  daughters  of  J.  Sinqi»sa»^  for 
her  sole  use  and  benejfit  for  ever ;"  and,'  after 
giving  her  an  annuity  out  of  the  proceeds  of 
his  real  estate,  he  thus  expressed  himself  in  his 
will;  *'  and*  in  case  I  shall  have  any  child  or 
fshildren  by  her^  who  shall  be  living  at  my  de« 
ceasei  then  1  order — '* 

There  the  testator  had,  when  he  made  his 
will,  a  natural  child  by  her  then  living.  That 
chiM  died  afterwards;  and,  jeifter  the  death  of 
the  infant,  the  testator  married  with  the  mother, 
and  had  three  legitimate  children  by  her.  Under 
these  circumstances  a  doubt  was  raised,  whether 
the  marriage  and  birth  of  children  did  not 
amount  to  a  revocation  of'tibe  wiU ;  but  tbe 
Court  of  King's  Bench  held  that  the  will  was  not 
thereby  revoked.  In  that  case  the  Court  pro- 
ceeded on  the  grottiid  that,  as  the  true  pc4icy  of 
the  law  in  giving  to  a  subsequent  marriage,  wHb 

(a)  1  Ves.  &  Beames,  400.    (p)  S  EnCs  Term  Rep.  630. 
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thebirtkof  achild,  the  effect  of  revoking.a  prer 

fiooswjU,  which  marriage,  alone  would  not  do, 

was,  that  the  child  might  not  be  di8po88^8^ed 

by  an  act  done  prior  to  its  existence;  that  reasQV 

ceased  where  children  were  provided  for  by  the   wdothcn^ 

will,  and,  consequently,  the  rule  of  law  could 

not  be  applied.  ,  That  doctrine  must  depend 

wboUy  on  the  admission  that  a  man  making,  his 

will,  and  providing. therein  fox  future  childr<;n,, 

most  be  taken  to  intend  legitimate  cluldren,  and 

to  contemplate  the  possibility  of  a  future  marrr 

tiage ;— tlvat  natural  children  of  the  same  woman, 

begotten  by  him»  would  not  take  under  that  wiU 

ioMjfjeve»tj  and  particularly  in  thee?ent^uf  a 

sobspquent  marriage  and  birth.    Applyiiig  that 

ease,  and.  the. doctrine  involved  in.it,   to  the 

present,  it  was  contended  tobe  quite  conelmHTeyr 

as  going  the  whole  length  of  the^appeUaat's  >p.r€h 

position,  on  which  this  suit  was  founded.    Thai 

case  .the  Lord  Chancellor,  in « the  Court. below, 

eipiessly  declared  bad  hadi^  for  a  c^nsidi^rable 

time,  great  weight  with  him  upon  this  question.- 

They  then  distinguished  this  case  from.  that. of 
Doe^  on  the  demise  of  Jame$y  v.ffatteit  (a)... 

On  the  second  proposition  (which  was  admits 
ted  to^be  the  appellant's  main  point  of  reliance)^ 
they  insisted,  that  a  devise  to  children,  not  hora^ 
in  wedlock,  not  as  the  children  of  the.testaitor,. . 
bat  as  devisees,  requimi  indispensiUyi  toigm. 
iteffect,  and  to  enable  them  to  take  real  estate 

(a)  1  Msute  &  Selw.124, 
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IBM      under  it,  adiflftibet,  precise,  unequivocal  deag^ 
^iiKUfl    Bution  of  iKe  parties  meant  to  be  the  objects  of 
«oi«       the    testator's   bounty,    either   bj  some  vdl* 
jAsam      known  iiMie  acquired  to  them   by  estabbdied 
Mdoiherfi  reputation,  or  by  some  personal  descriptioB  by 
which  they  migbt  be  readily  recognized.  For  this 
Ibey  referred  to  Co.  lAtt  A  (b),  where  it »  said, 
that  '*  a  bastard,  having  gotten:  a  mane  bg  repu- 
tatWHy  may  purchase  bf  iis  rqmtei  orknom 
MPMe,  to  htm  and  his  heirs,  althoii^  be  cBnhsTe 
no  hehrbvt  of  his  body.    A  man  makes^a  kaie 
to  A«  for  lijfe,  remainder  to  the  eldest  issue  owle 
ol  B.  and  the  heirs  males  of  hia  body^;  B.  hatk 
issue  a  bastard  son.    He  shall  not  takethe  le- 
aaaibder,  because  in  law  ha  is  not  his  issue ;  fei^ 
Qm  M  dmMuUo  coUu  noBcrnkter  inter  lAtnos  m» 
cMijMdtwtar:  and»  as  Liltletdm  saidi,  a  bastsid 
is  quasi  mdUmsfiUmy  and  can  have  no  nsiue  (rf 
ftfputatiM'as  soon  as  be  is  botv.    8a  it  is  if  a 
Brian  Boakaa  lease  for  life  to  B.,  the  ramaander  to 
the  eldest  issue  nnle  of  B.  to  be  beaten  on  the 
body  of  «/oM6  iS'.,  whether  the  same  isfihae  be  legi- 
timate or  illegitimate.    B.  hath  issue  a  bastard 
am  the  body  oiJeme  S*:  this  adO'  or  issue  akall 
not  take  tile  ieficiamd«r;  for  (as  it  bath  been  said^ 
by  the  name  of  issue,  if  there  had  been  no  other 
WMfh^  be  G^uika  not  take;  and  (as  it  hath  also 
been  saad)  a  baistard  cannot  take  bat  after  he  hath 
giainifed  n  same  by  reputation  that  he  ie  tbeson  of 
B*  &€.^  and  tiaerefere  he  can  take  na  remainder 
Isfloited  before  he  be  bom ;  but  after  be  be  bocBf 
and:  thait  he  hath  gained  by  time  a  reputation  to 
be  known  by  the  name  of  a  son,  then  a  remainder 


limited  to  kim  by  the  name  of  a  doB  of  tfaeTe*      1829. 
puted  fiither  U  good.    But  if  be  cannot  take  the 
renainder  bj  the  name  of  iastie  at  the  tkne  when 
he  16  bom,  he  shall  netret  take  it/' 

They  also  cited  the  case  of  BlooiwM  v.  JBtf- 
wmrdi  (a),  to  the  same  effect ;  wherein  it  is  saiid 
hf  Ihfer^  on. a  question  of  the  validity  of  a  gnnt 
to/oia  H^U,  a  baatard  son  of  Thomm  EhH,-^ 
^'  k  this  caae^  if  the  King  had  granted  the  land 
to  John  jEfe/t  without  namifi^  him  son,  the  imme 
had  been  a  good  purchase ;  but  if  the  King  had 
called  JbAn,  the  son  of  7%Mtii^,  without  giving 
UiD  asumamey  there  such  a  purchase  should' not 
be  good  if  be  were  a  bastard,  because  he  hath 
set  aoMM  c^guitum,  as  where  he  hatii  a  siir^ 

The  Bftmes  aequif  ed  by  natural  children,  for 
the  purpose  of  designation,  it  was  insisted,  must 
be  names  by  which  they  might  be  known  in  the 
woild,  not  merely  in  any  confined  cirdte  of  ac- 
foaintaBcev  but  publicly  and  generally.  To 
effeetoate  a  devise  to  such  children  so  havk^ 
aisqawed-  a  name,  the  only  kgal  method  would 
be  l^  naming  them  in  the  wiU,  and  in  that  way 
they  might  take  as  purchasers*  In  this  case 
they  were  not  described  by  name,  nor  was  any 
notiee  taken  or  mention  made  of  them  in  the 
wlll>  unless,  as  vms  assumed  by  the  respotk- 
dents,  that  the  children  of  Ann  Lewis^  or  mtheir 

(a)  Cro.  EKz.  609.-8.  C,  3  Leon.  49.— Moor,  430.--2  Roll. 
Abr.4S.— Noy,S5. 
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the  persons  described  as  *' the  children  which 
the,  testator  might. have  iy  her^^  was,  of  itsdf,  a 
SON       sufficient  designatio  persaiue  of  his  patative  chil- 
Adam      ^^^  ^^  ^^^  Lewis  at  that  time  in  existence  with 
asdothen.  acquired  names,  and  who  mig^t  well  and  easily 
haTe  been  described  and  diesignated  thereby,  if 
the  testator  had  really  meant  that  they,  were  the 
persons  intended  to  take  the  property  as  his  de- 
visees. V  It  was  strongly  urged,,  that  the  testator 
might,    perhaps,    have  properly  described  the 
children  as  being  what  they  really  were,  the  ille- 
gitimate children  of  Ann  Lewis  ;  but  the  effect 
of  describing  them  as  his  childrai  by  her,  was  to 
let  in  at  once  all  the  Objections  to  their  taking, 
of  uncertainty  of  description,  without  necessarily 
adducing  proof  of  the  fact  of  their  being  what 
they  were  described  to  be,  namely,  his  children ; 
which  the  policy  of  the  law,  with  a  wise  r^ard 
to  public  knorals,  and  the  rules  of  succession  to 
real  property,  does  not  permit. 

.  Such  a  vague,  uncertain  devise,  the  objects  of 
it  requiring  to  be  made  out  by  testimony  dehors 
the  will,  with  no  better  guide  than  probability 
an^d  conjecture  to  assist  the  inquiry,  it  was  in* 
sisted,  was  wholly  insufficient  to  be  given  the 
effi^t  of  preferring  bastards  to  the  exclusion  of 
aii4ieir,  who  could  not  by  law  be  ousted  bat  by 
eicpress .  words,  or  necessary  implication^ — a  ne- 
cessary implication  being,  as  described  by  Lord^ 
Hdrdwick,  in  the  case  of  Coriton  y.  HMffr(fi^ 
not  conjecture  on  the  one  hand,  nor  natard 

(a)  2  Cox,  340. 
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MdMHtjT'Oii  tlie  otker,  bat  ^'  so  9troiig:ft  prolmltt-  1.SS3.. 

litjr.  of  intention,  as  that  any  other  inttoHion  ^j^^^. 

coatntiy  to  it,  imputed  to  the  testator,  canndt  son 

be  sapposed."    Now,  the  imputation  that  the  ai>am 

tatator  meant  future  legitimate  children  m  an  ^iMlotheM* 
intention  contrarj,  and  is  the  more  probable  and 
legal  soppositioB. 

A  fitrther  objecttou  raned  agaaust  the  devise, 
as  said  to  have  been  made  by  tlus  will^  was,  that 
even  if  the  testator,  on  the  ground  that  his  na- 
tnial  children  might  be  described  by  the  tertti 
''bis  duldrcB,"  after  they  should  have  acquired 
a  kaown  and  established  reputation  of  being  the 
childrw  oftheitestatw,  might  take  under  such 
a  de?ise  was,   that  the  chiidren  in  that  case 
Bh^uld  be  so  far  partioulaiized  at  least  as  to  be 
eisuBeFated,  in  wder  that  it  might  be  aac^r- 
taiaed  which,  or  what  number,  of  his  illegitimate 
children  were  included  in  the  devise;  for  that  it 
woidd  be  impossible  to  effectuate  a  devise  to'  a 
loan's  iU^tsmate  children  aii4  indefinitely  as  a 
claas,  as  rthat  w^d  be  to  increase  the  uncer- 
tainty -of- ^whut;  waa  already  too  uncertain  to 
admit  of  its   piacticability^     Whatever  might 
be   the  '  operative   eflb^t  of  a  devise   to   his 
tif«-imtUfal  children  .already  begotten  of  Ahn 
Letrii^  they  could  not  take  as  three  of  a  ge- 
aeial  class' of  childfen  so  designated.    So  it 
iroold  be  if  th^re  should  have  been  any  other 
iB^timate  childien   bora  afterwards  of  .^» 
Ltwui:  they,  also,  would  have  been  excluded 
for  the  same  reason,  although  they  should  ac- 
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qnire  un^quivoeally  the  character  and  rq;nitatiott 
of  being  bis '  children^  or  sach  children  as  he 
SON       might  leaTe  within  the  meaning  of  the  words 

Adam      ^^  ^^  ^^^  ^'U*     ^^^  ^^^7  ^^^  ^^^^  ^^  ^^  ^^^ 
and  others,   tatof's  having  Intimate  children  who  wonld 

take  under  such  adeyisei  wonld  make  it  void,  or 
at  least  incapable  of  taking  effect  with  respect  to 
lU^timate  offspring,  but  the  mere  possibility  of 
having  such  children  would  be  sufficient  to  ex- 
clude thes^  devisees. 


'  TUey  admitted  that  there  were  modeis'  of  de- 
vising real  estate  to  bastards  as  such:  possibly  a 
devise  to  the  three  natural  or  iUegitimate  chil&«n 
of  Ann  LewiSy  giving  them  certain  names,  and 
omitting  the  word  my  children  by  her,  so  as  to 
preclude  the  necessity  of  est«iblishing,  by  in- 
quiry into  the  fact,  that  such  children  were  tlie 
children  of  the  testator. 

They  finally  distinguished  this  case  from  that 
of  Mett^am  v.  the  Duke  of  Devonshire  (fi)  by  the 
different  terms  of  the  bequest;  whioh  was,  in 
thb  latter  case,  distipctly  made  to  all  the  no^iral 
children  of  his  son  by  a  particular  woman; 
whereas,  in  the  present  case,  the  wor4  *'  natorai'^ 
did  not  occur  in  th«  will.  In  the  dase  of  iktiam 
V.  the  Duke  of  Devonshire,  also,  Hiere  waa  no* 
thing  in  the  bequest  which  pointed  to  future 
children ;  whereas  here  the  whole  bequest  was 
worded  so  as  to  apply  to  such    only.     An- 


{a)  1  F.  Wms.  529.-2  Eq.  Ca.  Abr»291,  pKl3- 
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other  *  important  distihdtion  was;  that  the  siib^      1823. 
jecf -matter  df  the  ^ll'theild^was  personal  pro-   -^^^^kin^ 
party,  whilst  the  question  noW  before  the  House  >       son 
related  to  a  devise  of  real  estate :  but,   indepen^     Adam 
deiitljr-  of thftt*  distiHctioti  ^which  was  noV  taken  ^nd  others, 
to  obviate  the  application,  in  the  Court  below^ 
of  that  case  to  the  ai^uments  urged  there  in  fa- 
votir  of  the  peBpobdents),  the  tfti6  principle  to 
be  collected  hbm  it  supported  the  claim  of  the 
appellant,  and'  the  position  on  ii^hicb   it  was 
fonnded',  that  basterds  could  not  take  under  a 
devise  to  the  te^ator's^childreln. 

It:  was,  therefore,  now  submitted,  that,  not- 
withstanding the  decision  in  ^  the  Court  below, 
where  some  dilterenc*  of  opinion  prevailed  in 
the  reasoning  adopted  by  the  learned  Judges 
who  had  be!en  called  in  to  the  assistance  of  the 
Court,  and  the  grounds  of  the  Lord  Chancellor's 
decision,  this  question  was,  as  his  Lordship  had 
intimated  in  the  Court  of  Chancery,  a  proper 
matter  to  be  determined  by  ti^e  highest  autho- 
rity J  and  that,  uponthe  general  principles  and 
policy  of  thfe  -law,  thte  decree  ought  to  be  re- 
versed. 

WetherMy  for  thei  respondents,  being  about  to 
addrtes  th6  Hodse,'  it  was  suggested  by 

Liord  Redesi^ale,  that  it  would  be  conve- 
nient, as  the  learned  Judges  were  in  attendance, 
to  ascertain  if  there  was  any  difference  of  opinion 
amongst  them  on  the  question  in  this  case ;  as, 
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1828.  if  there  were  none,  the  question  might  be  hi 
once  put  to  them,  and  their  further  attendance 
might  be  dispensed  with. 

Upon  that  suggestion  the  following  question 
was  put : 

**  Whether,  according  to  the  true  construction 
''  of  the  will  of  John  Wilkinson,  of  the  29th  of 
'' JVbt;dm6«r,  1806^  regard  beinghad  to  the  fiact; 
'^  that  the  testator  duly  re-published  his  will 
**  after  the  death  of  his  wife  Mary  Wilkinson, 
^*  named  in  the  will,  children  bom  of  the  body 
''  of  Ann  Lewis,  named  in  the  said  will,  and 
**  which  children  had,  previously  to  the  date 
*<4hereof,  acquired  the  character  of  reputed 
^'  children*  of  the  testator  by  Ann  Lewis,  took 
'^  an  estate  in  the  lands  de\'ised  by  the  tes- 
*'tatorr 

To  that  question  the  Lord  Chief  Justice  (Ab- 
bott), OH  the  part  of  himself  and  the  learned 
Judges  present,  delivered  their  unanimous  opi- 
nion, in  the  words  of  the  question  propounded 

*  Upon  the  hearing  of  the  canse  in  the  Court  of  Chancery, 
there  was  produced  a  very  considerable  body  of  evidence,  in 
the^  ihape  of  a  Toliimiitous  mass  x>f  depo*itiond,  respecting  the 
mode  of  the  tertator's  UYifig  with  Atin  Lewis,  tbe  m6ther  ofthe 
children  to  whom  he  had  devised  the  property,  and  of  his  do- 
mestic habits,  and  those  of  all  the  parties ;  for  the  purpose  of 
proving  t!be  reputation  in  the  telitator's  household,  and  amongst 
his  friends  and  acquaintance,  and  in  his  neighbourhood  gene- 
rally,  that  the  children  were  acknowledged  by  him,  and  consi- 
dered and  treated  as  bis  children. 
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to  them,  that  such  children  did  take  an  estate  in  \  1823. 
the  lands  devised.  ' 

Whereupon  the  House  of  Lords 

Affirme  d  the  Decree. 

[The  order  thereupon  entered  on  the  Journals 
of  the  House  was  as  follows : 

"  And  the  Lord  Chief  Justice  of  the  Court  of 
King's  Bench  having  conferred  with  the  rest  of 
the  Judges. present,  delivered  their  unanimous 
opinion  upon  the  said  question  in  the  affirma* 
tive. 

**  Orrered  and  adjudged,  that  the  said  peti- 
tion and  appeal  be  and  is  hereby  dismissed  this 
House :  and  that  the  said  Decree  therein  com-  . 
plained  of  be,    and  the   same   is    hereby   af- 

FIRMED."]. 
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TuisdaVf 

loth  jaiti«.  Moses  v.  Lewis. 

[Demurrer  (in  Equity).] 

Pemnrrer— to  ^^ 

Serei^wanV  *  ^^^  ^^  ^  ^^^^  ^^^  *^  accouut  of  dealings  and 
ludTcSbD*"^^  transactions  between  the  parties  in  respect  of  a 
«*^  ^r***  colliery  rented  by  the  Plaintiff  of  the  Defendant, 
^«  p«rti««t  and  of  the  quantity  of  coals  got  and  raised  therein 
janctiontore-  by  Defendanti  and  of  rent,  paid  by  the  latter 

•train  the  De-    /  ^-     .  .  ,       /.  . 

fendantfrom    from  time>  to  time;  and  of  certain  promissory 

taking  oat  ez-   '  *  i\         •      t^i   • 

ectttionona  notes  dr^wu,  made,  and  endorsed  by  the  rlain- 
coveredby  tiff;  and  praying  further,  that  a  sum  of  166/. 
tionatiaw-^'  13^.6^.  (for  which  the  Defendant  had  obtained 
the  gnmn£  a  verdict  in  the  action  at  law  brought  by  him 
mentin^e  AS^i^^st  the  Plaititiff,  as  mentioned  in  the  bill,) 
fornth^  a  XQight  be  sct  off  agaiust  what  should  be  found  to 
oft^^^^lS!!^  be  due  and  owing  to  the  Plaintiff  on  taking  the 
tiM  u  to^e^'  account  between  them ;  and  tbal;  the  Dafendflnt 
Sffto  tiie'iB^"  flight  be  compelled  to  pay  the  balance  to  the 
S^cSnrt  olf  Plaintiff:  and  that,  in  the  mean  time,  the  De- 
rt*^m"y'*ii?  ^<s^<lant  might  be  restrained  by  injunction  from 
Si    i^"*"  further  proceedings,  and  from  taking  out  exe- 

than  matter  of  cutioU, 
iot*otf;  or 
oUier  defence 
atlaw:  and  if 

it  bad  been  a       The  bill  Stated  that,   previous  to  December^ 

itroncer  case, 

tbe  Plaintiff,  1819  (amougst  other  dealings  and  transactions 
•uff/rJSrttf  between  them),  the  Plaintiff  rented  a  certain 
tofaTtriedud  colliery  belonging  to  the  Defendant  and  his  bro* 
AtJt  PfSL,  ther,  on  the  terms  of  paying  a  rent  in  proportion 
Uteto^kt^e  to  the  quantity  of  coal  which  the  Plaintiff  got 
'J^cwjtT^*^  and  worked ;— that  tbe  Plaintiff  was  in  the  habit 
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of  payiog  and  delivering  to  the  Defendant,  at  .1829- 
varioos  times,  smaU  sums  of  money,  and  bills  or 
notes  for  small-  ^siims,  payable  at  short  dates^ 
which  sometfanes  amounted  to  ,a  larger,  but  ge- 
nerally to  a  smaller  sum  than  was  due  from  the 
Defendant  to  the  Plaintiff  on  account  of  co^l  gpt 
from  the  colliery. 

It  was  also  stated  by  the  bill,  that,  the  Defen- 
dant, was  in  the  habit  of  dn^wing,  making,  qr 
indorsing  bills  and  notes,  for  the  most  part  for 
small  sums  of  money,  for  the  accommodation  of 
the  Defiandant,  for  which  the  Plaintiff  had  not 
received  ar  been  paid  any  valuable  consideration 
whatever ;  and  that  jmany  of  such  bills  and  notes 
wece  not  taken  up  and  paid  by  the  Defendant, 
but  had  been  t^ken  up  and  paid  by.  the 
Plaintiff. 

The  Plaintiff  then  alleged,  that  such  de^liagi^ 
and  transactions  as  aforesaid  between  Plaintiff 
and  Defendant  continued  down  to  in  or  about 
the  beginning  of  the  year  1821 ;  and  that,  by  the 
several  means  aforesaid,  an  account  arose  and 
subsisted  between  the  parties;  and  that  such 
account  consisted,  on  the  one  side,  of  the  rent 
due  and  owing  from  Plaintiff  in  respect  of  the 
quantities  of  coal  from  time  to  time  got  and 
Raised  ;  and,  on  the  other  side,  of  the  monies, 
and  bills  and  notes,  from  time  to  time  paid  and 
delivered  by  Plaintiff  to  the  Defendant  in  reduq- 
tion  and  satisfaction  of  what  should  be  duct  and 
owing  from  Plaintiff  to  Defendant  in  respect,  pf 
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said  rent ;  and  that  there  was  a  sepanUe  neeoimt 
kept  hjf  PMntijg^  of  the  Mid  iMceommodaiim  Mb 
and  notes; — ^tbat  since  in  or  about  the  be^&DiBg 
of  the  year  1821;  ^such  dealings  end  transactkniB 
have  ceased ;  and '  that;  although  the  IHaifitiff 
«till  rents  the  safd  coUief y,  and  has  ^dnttbaied  to 
pay  ifi  Defendant  the  amount  of  the  rent  vAdA 
has  from  time  to  time  become  due  from  him  in 
respect  of  the  quantities  of  coal  got  and  raised, 
yet  PlalntiiT  bad  not,  since  the  aforesaid  period, 
paid  such  rent  in  the  manner  aforesaid,  or  so  as 
to  constittfte  a  debtor  and  creditor  accouiit  be- 
tween ^Plaintiff  and   Defendant  ;--tbftt,  ia  the 
month  of  IMr^d^;  1819,  Pkintiif  was  indebted 
•to  Defendant*,  on  the  balance  of  accofunts  with 
respect  to  said  rent,  in  a  smail  sum  of  mosey ; 
aivd  that  the.  Defendftnt  was,  in  said  month  of 
December  J  1819,  indebted  to  Plaintiff,  in  respect 
of  said  accommodation  bills  and  notes,  in  a  large 
sum  of  money ;  and  that  Plaintiff  having  occa- 
sion for  ia  sum  of  money,  requested  the  D^n» 
dant  to  give  Plaintiff  his  promisswy  note  for  the 
sum  of  150/.,  in  order  that  Plaintiff  might  get 
thd  same  negotiated  for  Plaintiff's  accommoda>^ 
tion';  and  whiicb  promissory  note,  if  not  taken  up 
and  paid  by  Plaintiff  whto  due,  wits  torbb  siet  off 
in  account  against  the  notes  and   bills   which 
Plaintiff  bad  made,  drawn,  or  indorsed   for  the 
accommodation  of  the  Defendant,  and  which  had 
been  talcen  up  and  paid  by  Plaintiff;  and  that 
Defendant  consented  to  "do  so,  and  accordhigly 
made  and  gave  to  Plaintiff  his  promissory  note, 
dated  (he  24th  of  December,  1819,  at  three  nHmths 
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after  date,  for  150/. ;— that  Plaintiff  afterwards      igss. 

De|^4ted  the  said  note ;  and  that,  when  ip  be* 

came  due  it  was  not  convenient  to  Plaintiff  to 

pay  the  aame,  and  the  said  Defendant  took  it  up 

and  paid  it,  and  Defendant  thereupon  became 

entitled  to  have  the  amotint  thereof  credited  to 

him  m.  account  with  Plaintiff  ;—that)  when  the 

saii  note  became  doe,  there  was  nothing  due 

and  owing  from  Plaintiff  on  a  balance  of  account 

with  respect  to  said  rejit ;  and  that  said  Defen* 

daat  was,  when  said  note  became  due,  indebted 

to  Plaintiff  in  respect  of  the  before-mentioned 

hiUsaod  notes,  in  the  mm  of  SOOl.  and  up- 

warils ;  and  that,  when  the  amount  of  the  note 

given  b J  the  Defendant  for  the  Plaintiff's  ac- 

cemuKidation,.  and  taken  up  and  paid  by  the 

Defendant  should  be  deducted  from  said  sum  of 

300/.,  there  would  remain  due  and  owing  to  the 

Plaintiff,  in  respect  of  said  accommodation  bills 

aiulnotea»  thesnuof  150/.  and  upwards  ;-^that, 

in  the  beginning  of  said  Qionth  of  Jamutry^  1821, 

when  the  dealings  and  transactions^  hereinbefore 

mentioned  ceased,  there  waaa  balance  -due  to 

Plaintiff  on  said  rent  account  of  16/.  and  up^ 

wards ;  and  that  there  was  then  due  and  ovi^ing 

to  Plaintiff,  ia  respe^rt  of  the  notes  and  bills 

dmwiu  naade,  or  indorsed  by  Plaintiff  for  the 

accommodation  of  Defendant,  and  which  had 

been  taken  up  and.paid  by  Plaintiff,  the  sum  of 

3281.;  and  upwards ;  from  which  last-mentioned 

smn.tbene  was  to  be  deducted  the  amount  of  said 

note. of  1&61.. given  to.  Plaintiff  by  Defendant, 

audi taJben  up  and  paid  bybim. 
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The  bill  then  Bta^ed,  that  .Dejf^endant  ooghtlo 
have  allowed  the  amount  of  said  note  of  150/.  to 
hiLve  beei)  deducted  from  saidBiun  of  328/.  which 
waei;diie  and  owmg  to  Plaintiff  in  respect  of  the 
aforesaid  notes  dnd  bills  made,  drawn,  or  ac- 
cepted by  Plaintiff  for  the  aiccomoiodation  of 
Defendant,  and  which  had' been  taken  up  and 
paid  by  Plaintiff  as  ^foresaid  ;  and'  Defendant 
ought  to  have  paid  to  Plaintiff  the  balance  due 
and  Q^itkg  to  hiift  in  respect  of  the  dealings  and 
tranSBaotions  between  them,  after  deducting  such 
sum  of  150/. ;  but,  ini^tead  thereof,  the  Defen* 
dant;  in  Michaelmas  Teroi  last,  brought  his  ac- 
tion upon  the  case  a^iast'the  Phibtiff,  id  the 
£xchei)uer  of  Pleas,'  to  rebover  damages  against 
Plaintiff  for  hot  having  takbn  up  and  ^aid  the 
aforesaid  promissory  Aofe  df  150/.,  and  reco- 
vered a  verdict  in  such  action  for  damages,  for 
the'suiii  of  166/.  13i.9d.,  being  the'amount  of 
th^  said  promissory'  A6fe,  and  interest  dae 
^thereon; — that Defendadt' was  still  indebted  to 
Plaintiff,  in  respiectof  said  notes  aiid' bills  made, 
drawn,  or  indorsed  by  Plaintiff  for  the  accom* 
modation  of  Defendant,  which  have  been  taken 
up  and  paid  by  Platintiff,  in  the  sum  of  328/.  and 
upwards,  besides  iiiti^rert,  no  pari  of  such  sum, 
or  of  the  interest  that  hath  accrued  due  thereon, 
hating  ever  been  paid  to  Plaintiff  by  Defendant; 
and  Plaintiff  submitted, 'that  he  was  entitled  to 
have  the  said  6uih6f  166/.  135. 9d.  set  off  against 
the  said  sum  of  328/:  and  jipwards,  and  interest, 
and  to  have  tUe  balance  which  shall  bd  due  ioid 
owing  from  Defendant  to  Plaintiff  after  such  set- 
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oSi  audi  dpon  a  9t»t«pi4»tpf j«^Oimto  Jmoengecft     |gaa 
of  the  aforesaid  dealings  and  transactio&s  bet    ^ij  ^^^ 
tween  the  parties*  paid  and  satisfied.  v. 

After  the  jteilal  .allegatidm^af  r(K]iie9t  and  s^ 
Aisal.  to  account,  and  a  suggestion  of  counter 
pretences,  the  bill  fhaig^  tfa^,  fa  Decemhm, 
1819,  the  Plaintiff  (med  the  DefeBdant,  on  thft 
coUi^ly  rentaccaant,  ;62/.  is.  dd.  and  no  more; 
and  nothing  on  the  balance  of  the  same  account 
in  March,  1820 ;— that,  in  January^  1821,  the 
gam  qf  16/.  14^  ^.  ^^id%»6{it^mthfi  defendant 
ta  the  Plaintiff  qpq  the  balance  bf  the  rent  ao- 
€0mit.  {Thfi  bill  tb^ .  set  out  a  stated  account 
jbeitweeii  th«  pwUesi,  frpm  Oeloi«r.l2th,  1818,  to 
Jstmw^,  1821, :  making  a  baJai^  of  161/  l^.fUf. 
9LfSm  ip  fe?(Hir-e£  the  PlainliC]  : 

•      ^       :  V  ...     '  '       '   :  ■ .'  \ 

Thp  Plaintiff  fifthly  ehaiged^  that  Beveral  ac- 
eoHH)[iodal^n  bUf^  i^ipd  noj;^^  had  been ,  drairai, 
mi^  accepted,  &<}.  (pacticularizing  several)  hjf 
hini,  fpT;  the  bpn^fit  of  the.De/en4)Pknt,.and  which 
tb^Plakitiff  had  paid.i 

:      '  ....         -'-_].  ..  J 

The  Defendant  demurred  generally  to  the 
whole  bill  for  want  of  Equity-:  and  noni", 

r         •  '   * 

'  Jervis  and  C*  ikf.  Pwker,.  ija. support  of  the 
dwmrrer,  insisted  that  there  was  nothing  on  the 
hfi6  of  th4  hil  Which  ieptided  thte  Plaintiff  to  ap- 
ply to  a  Couft  of  Equity  to  restrain  the  Defen- 
dant from  obtaining;  by  sung  oAt  estecntion,  the 
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fraitB  of  the  judgment  which  he  had  before  ob< 
taihed. 

All  the  matter  disclosed  by  the  statement  of 
the  Plaintiff's  case,  they  contended,  was  groimd 
of  defence  at  law,  and  might  have  been  taken 
advantage  of,  if  true,  by  plea  and  proof;  and 
they  therefore  submitted  the  bill  could  not  be 
entertained,  and  the  demurrer  must  be  al- 
lowed. 

Cooper^  canird,  for  the  bill,  ui^ed  that  snffi- 
-cient  matter  of  intricate  and  complicated  account 
to  require  investigation  of  the  general  result  of  the 
various  dealings  and  transactions  between  the 
parties  was  an  inconvenient  and  improper  matter 
for  the  consideration  of  a  Court  of  Law  before  a 
Jury ;  while  it  afforded  a  good  ground  for  the 
interference  of  a  Court  of  JSquity,  and  was  a  fit 
subject  for  the  exercise  of  such  a  jurisdiction  as 
the  latter,  which  was  more  especially  calculated 
for  unravelling  the  complexity  of  raultifarioos 
transactions  like  those  of  the  present  case,  which 
could  not  possibly  be  done  at  Nm  Prius. 

On  the  ground  of  convenience  and  efficacy, 
therefore,  it  was  insisted,  that  even  admitting 
the  Plaintiff  might  have  put  these  various  deal- 
ings and  the  result  into  a  course  of  inquiry  and 
investigation  at  law  by  pleading,  still  the  Plain- 
tiff was  not  precluded  from  making  choice  of  the 
assistance  of  a  Court  of  Equity.     In  many  cases 
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tliere  is  a  concurmiicy  oiT  jurisdiction  in  Law  ahd :  18t3; 
Equity:  one  of  the  principal  of  these  is  matter  of  ^qbm 
account.  «« 


Lbwis; 


£ven,  theitefore,  supposing  that  the  Plaintiff 
had  a  remedy  in  the  Court  of  Law,  he  might 
still  apply,  in  this  stage  of  the  proceedings,  for 
the  aid  and  relief  of  Equity* 

Lord  Redesdale^  in  his  treatise  on  £quity  (a\ 
observes,  '*  In  some  cases,  as  in  matters  of  ac- 
couut  (b)^  partition  of  ei^t&ted  betMreeti  tenants  in 
comipon,  and  assignment  of  dowef ,  a  Court  of ' 
Equity  will  entertain  jurisdiction  of  a  suit, 
though  remedy  .might,  perhaps,  be  had  in  the 
Courts  of  Common  law/' 

The  learned  writer,  giving  the  reason  for  this, 
says  also,  *'  ACourt  of  Equity,  by  its  mode  of 
proceeding  is. enabled  to  investigate  more  effec-'. 
tually  long  and  intricate  accounts  in  an  adverse 
way,  and   to  compel  payment  of  the  balance, , 
whichever  w^y  it  turns/' 

Adverting  particularly  to  the  statement  of  the 
Acts  of  this  case,  as  made  by  the  bill,  the  Plains 
tiff's  Counsel  urged  that  the  subject  of  the  suit, 
and  the  nature  of  the  relief  prayed, — the  injunc** 
tionand  the  taking  the ^count  came  within  the. 
ordinary  head  of  relief  in  Equity  in  such'case»; 


(«)  P.  121.— See  DavU  r.  Dodd,  ante,  toI.  it.  p.  146. 
(6)  Corporation  of  CarHOe  v.  Wilmm,  13  Yes.  276. 
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Ifln*^     ahd)  therefore,  he  contended  that  the  demurfer 
should  be  overraled. 

Graham,  Baron. — I  am  of  opinion  that  this 
dednirrer  should  be  allowed  ;  foir  I  cahncit  bat 
thinks  that  if  the  bill  to  Whieh  it  has  been  put 
in  bonld  be  sustained  against  "itl  tlie  affiiirs  of 
men  in  business  mighty  be  throWtir  into  inextrica- 
ble confusion  by  such  suits,  under  similar  cir- 
cuo^stances.  .  .','..'" 

We  are  asked  by  the  bill  to  interfere  by  grant* 
ing  an  injunction  to  restrain  ajiarty  who  has  ob- 
tained a  verdict  at  laW  in  dn 'fiction  brongbt 
against  the  Plaintifrin  this  siiie,  tt^a  Very  com- 
mon and  ordinary  nature,  and  which  had  been 
tried  in  the  regular  course  at  Nisi  Prius. 


There  are,  in  my  view  of  this  oase^  two  dbjec- 
tions  to  the  bill :  first,  I  think  that  it  does  not 
cAstabllsh  a  case  of  account  on  its  own  statement, 
atf  it  inerely  states  what  miglit  have  been  pleaded 
at  law  as  matter  of  set-ofr,  or  haight  be  made  tbe 
subject  of  defence  at  law  in  some  other  way. 

-  l%e  other  objectian  is,  thatthfe  Plaintiff  has 
come  too  late  to  seek  tbe  object  of  liis  suit.  If 
we  WjEnre  to  entertain  bills  of  this  sort  in  this 
staged  of  the  proceedings  at  law,  judgments 
would  be  of  no  aVail  whereVer  there  was  any 
thing  in  the  course  of  dealing  between  the  Plain- 
tiff and  Defendant  that  <sould  be  called  an  ac- 
count between  the  parties,  or  which,  by  dint  of 


ingi^Uyiti  the  framiog  of  ^  l>ttl  of  tlliB  Mrt, 
might  be  made  to  carry  the  appearance  of  an 

account 

• 

If  the 'statements  in  thebill  were  well  grounded, 
and  there  ivas,  in  truth,  any  thing  like  a^ixfi<S 
fide  case  of  complex  account  ia  the  dealmga  of 
thesie  persons,  tlie  Defendant  at  law  should  have 
applied  at  an  earlier  period ;  and,  if  his  bill  were 
well  founded,  no  doubt  he  would  have  don^  so ; 
and  the  Court  would  have  been  applied:  to  to 
stay   proceedings   whilst  the  action  was    still 
pending.    By  encoufaging  such  a  bill  in  this'late 
stage  of  tlie  action,  we  should  invite  Deftfndants 
to  have  recourse  to  this  mode  of  delaying  Plains 
tiffs  on  every  occasion  of  judgment  recovered 
and  it  would  be  an  example  very  frequently  fol 
lowed,'  to  the  gpreat  embarrassment  and  hindrance 
of  justice. 


It  caiinot  be  denied  that  thefe  are  many  teme^ 
of  complicated  matter  of  account  between  men 
m  business,  which  may  render  it  fit  and  convex 
nient  that  a  Court  of  Equity  should  determine 
the  right  between  them,  and  that  has  given  occa 
sion  to  a  distinct  head  of  Equity;  but  this 'bill 
does  not  make  ont  such  case  for  the  interference 
of  the  Court.  There  is  nothing  in  the  whole 
statement  which  might  not  have  been  made  the 
subject  of  inqtdry,  and,  consequently,  of  de- 
fence, at  law.  The  authority,  therefore,  to 
which  we  have  been  referred,  does  not  apply  to 
such  a  case  as  this. 


iMa 


MOSBS 

v. 
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Ign,      ,    I  am  of  opiidon  that  the  demiums  is  proper; 
aad  should  be  allowed. 

Gareow,  Baron. — ^ThetmAe  made  by  this  bill 
does  not  appear  to  metpcdme  withjn  the  prin- 
ciple of  the  aathorities  cited.  The  practice  in 
Courts  of  Equity  is  founded  on  good  sense ;  but 
these  applications  must  always  be .  left,  as  they 
are  made»  to  the  discretion  of  the  C!ourt;  and 
the  ComrtwiU  be  guided  by  the  cjrcnaiBtancetKrf 
each  particular  case. 

Here  the  Plaintiff  states  a  clear  case  of  siet-off 
at  law ;  for  his  demands,  if  well  fojmded,  would 
have  beeajgood  ground  of  defence.  - 

It  would  be  a  moet^  mischieYous ;  precedetft^r 
Of  erhanting  every  judgment  of  a  Court  of  Law; 
if  we  were  to  permit  such  bills  as  these  to  sac* 
ceed,  even  so  far  as  to  cause  delay  to  Plaintiffi, 
in  a  case  like  the  present,  and  In  this  stage  of 
the  proceeding  at  law,  where  the  action  has  been 
tried,  and  no  such  defence  was  set  up. or. at- 
tempted. 


HuLLOcK,  JBintm.'— I  am  entirely  «f  the 
pinion. 


Demurrer,  allowed, 
with  uaual  costs. 
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MiDDLETON  t;.  GftAYELEY  4"  l^3C.  "     j^^JIjSL 

[Special  Demurrer.] 

Debt  on  bond  against  the  Defendant  and  ^'j^- 
Maria  his  wife,  heiress  and  devisee  of  lands  and  debt  m  biad 
tenements  of  Jometf  Cawlam^  deceased.  The  de-  JSj^^aeJi. 
claration  stated  that  the  Plaintiff  (a  debtor,  &c.)  ^^^S!^ 
came  (&c.)  and  complained  by  bill  ag^ainst  T.  M.  ^^^'J}^ 
Gravdeji  and  Maria  his  wife  (which  said  Maria  •^'^J^'*^ 
is  heiress  of  James  Cowlam^  deceased,  and  devi-  ^^  ^  nf^ 


see  of  the  said  J.  Cowldm^  deceased,  of  divers  ¥^mai,i 
bads  and  tenements  of  the  said  J.  Cawlaniy  de-  bbforb  or 
ceased,  by^his  last  will  and  testament),  the  said  Plaintiff  in  hb 
Defendants  present  (&c.)  of  a  plea  that  they  ren^  aven  that  or- 
der (&c;).  .   the  obligor. 


The  D^endants  pleaded,   1st,  Nan  est  fac'-  Defendan'thMi 

dlvenlandi 
ten.  andtenementi 

bff  deaettU  wad 

Sdly,  They  pleaded  in  bar  that  the  wife  had  ^SS^^ 
not,  nor  at  the  time  of  the  commencement  of  the  ^i^oT 
suit,  nor  at  any  time  be/are  or  since^  had  any  ^^^^j 
lands  or  tenements  by  descent  from  the  said  Sl^^o 


James  Cawlam^*'  because  they  say  that  she,  the  ^'^ 
"  said  Maria^  has  not,  nor  at  the  time  of  the  ^|„o^^ 


aTerment 


aentjM- 


toghretbe 
Plidntlffthe 
ndYsntage  of  the  statutes  IT.  &ir.ch.li.-~GindhM,  Baion,  AMwIt. 

The  Defendant  cannot,  by  rach  a  plea,  lo  far  antldpate  the  repUcntlon  at  to  eompal 
the  PfadntUr,  in  replying  to  ft,  to  eondnae  to  the  country^ 

The  imie  raised  on  the  value  wooM  be  rafident  to  justify  a  condusi^n  of  the  lepHcft- 
tion  with  an  vrennent  (9€mM€j. 
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1888«      '*  commencement  of  this  suit,  nor  at  any  time 

mTddls-    "  hefare  or  since^  had  any  lands  or  tenements  by 

TON       <<  descent  from,"  &c.  ooncluding  ^ith  an  ayer- 

6)iAV£LBT  ™^Qt>  <^d  prayii^g  judgment  if  the  Defendant 

and  Wife,  and  his  wife  ought  to  be  diarged  with  the  said 

debt  by  virtue  of  the  said  writing  obligatory. 

3dly,  Rims  per  devise  at  the  time  of  the  com- 
mencement of  the  suit,  or  at  any  time  hefort  or 
$ince — concluding  as  before. 

Replication  taking  issue  on  the  first  plea. 

And  as  to  the  second  plea,  oi Rie»is perdt- 
seentf  precludi  non,  ^  because  the  said  Plftintiff 
**  says  that  the  said  Maria^  after  the  death  oftk 
**  ^aiVf  James  Cowlam,  and  before  the  commence- 
, "  ment  of  this  suit,  to  wit,  on  the  1st  day  of 
"  January ^'^  1823,  at  &c.  *^  had  divers  lands  and 
^'  tenements  by  descent  from  the  said  James 
**  Cowlam  J  wherewith  the  said  Defendants  could 
*'  and  might  andimght  to  have  satisfied  the  said 
''  debt  Of  the  said  Plaintitf  above  demanded; 
''  ^d  this  the  said  Plaintiff  is  ready  tovet^fy; 
"  wherefore  she  prays  judgment} "*  &c. 

The  same  replication  as  to  the  third  plea,  of 
Riens  per  devise,  mutatis  muttMdis. 

The  Defendants  demurred  specially  to  the  two 
last  repliQations,  aasfgning  for  causes  that  they 
concluded  with  a  iForification^  whereas  they 
should  have  c*oncluded  to  the  country^  and  i^ 
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tbat  they  tended  to^  great  aad  unneceMary  pro-      182S. 
liicity  in  pleading;  and  were,  in  various^  other    ^f^^'^^ 
respects,    defective,  repugnant,    and  informal*        ton 
ThePiaintiff  joined  in  demarrer.  Graykley 

andWife. 

AgUanbyy  in  support  of  the  demurrer,  sub* 
mitted  that  the  questions  would  be,  first,  whe- 
ther, in  general  cases,  this  replication,  taking 
issue  on  the  pleas  at  common  law,  would  be 
bad,  as  concluding,  improperly  with  a  verifica- 
tion, instead,  as  it  ought  to  conclude,  to  the 
eoantry:  and. 

Secondly,  if  it  would  be,  generally,  a  bad 
conclusion,  whether  it  would  not  also  be  bad  in 
this  particular  case ;  or  whether  this  formed  an 
exception,  taking  it  out  of  the  general  rule,  ad 
hemg  a  replication  under  the  statute  of  the  Sdof 
1ft.  9^  M.  eh:  U. 

[It  was  here  said  the  general  principle  would 
.  not  fee  contested.] 

First,  in  general  the  rule  was,  that,  wherever 
th^e  was  a  direct  affirmative  and  negative  on 
the  record,  limiting  the  point  to  a  particular 
issue,  as  here,  the  plea  ought  to  conclude  to  the 
country.  In  this  case  the  rejoinder  could  be 
nothing  more,  in  substance  and  effect,  than  a 
repetition  of  the  Defendant's  plea;  and  such 
plea  might  be  extended  (if  permitted)  ad  infini- 
tum.   For  this  reason  the  rules  of  pleading  r<B- 

N  N  2 
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1623,      quire  that  issue  shall   be  taken    as   soon  ^ 
MiDPLK-   maybe. 

TON 

Obavelbt  In  this  case  there  was  no  new  matter  in  the 
aud  Wile,  replication,  and  therefore  the  averment  was  bad, 
and  the  replication  ought  to  have  concluded,  to 
the  country.  For  that  proposition  the  case  of 
Hajfman  Y.Gerard  (a\  with  Serjt.  WiUiams*B  note, 
and  theauthorities  there  referred  to,  were  cited«»d 
relied  on.  The  rule,  as  there  stated,  is,  that^  **  If 
the  replication  deny  the  whole  substance  of -the 
plea,  the  Plaintiff  may  conclude,  to  the  coun- 
try." At  the  same  time  there  are  exceptions  to 
.  this  rule.  In  some  cases,  where  there  is  aa  in- 
ducement, with  a  formal  traverse  (absque  Amt, 
there  the  conclusion  must  be  witb  an  averBMot. 
But  the  more  modeim  authorities  have  qualified 
the  rule  with,  this  distinctioUi  that,  w^n  the 
whole  of  the  matter  of  the  plea  is  d^od  by.  the 
replication,  it  must  conclude  to  the  country, 
notwithstanding  it  has  an  introductory  induce- 
ment, and  the  formal  words  absque  ioq^  &c. ; 
but,  when  a  particular  fact  is  selected  and  de- 
nied, it  must  eonclilde  with  an  averment ;  and 
for  that  are  cited  the  cases  of  Haywood  v.  Jha- 
vies  (^),  Robinson  v.  Raiey  (c),  Bojfce  v.  Wkil- 
ak^  {(1)^  Smith  v.  Dovers  («),  Hodges  y.  San- 
don  (/),  and  a  MS.  note  of  Clark  v.  Glass  {g). 

(a)  1  Wm:^  Sattnd.  103|         (d)  Doagl.Ol. 
n.(l).  (c)  lb.  412. 

(b)  1  Salk.  4.  (/)  2  Term  Rep.  44«. 

(tr)  .1  Burr.  317.  (g)  2  Wms,  SaunJ.  103  (a).* 
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li'iff  also  said'  in  the  same  note  of  Mr.  Serjt.      iS23. 
WUUmns  to  that  case,  that  it  nnty  be  laid  down    ^^^""^ 
as  a  safe  rule,  that  where  a  Defendant  cannot       ton 
take  any  new  or  other  issue  in  his  rejoinder  than  ^i^^^Jj^^^ 
the  matter  he  had  pleaded  before,  without  a  de«   and  Wife. 
partnre  from  his  plea,  or  where  the  issue  on  the 
rejmnder  would  be  the  same  in  substance  as  on 
die  plea,  the  Plaintiff  ought  to  conclude  to  the 
eoiintry. 

In  the  case  of  Jeffreson  ▼*.  Morion  and  others 
new  matter  was  introduced  in  thi^  replication ;  ' 
and,  in  that  case,  ending  the  replication  with  an 
averment  was  a  proper  conclusion,  because  it 
aflbrded  the  party  against  whom  it  made  an 
41»p0rtuiiity  of  denying  or  explaining  it  by  re^ 
joinder.  In  this  case  the  issue  which  the  statute 
oV3f  W.  &  JIf.  had  in  contemplation  as  its  object, 
id  raised  by  the  plea;  and  the  replication  should, 
diet^fore,  at  once  have  taken  is^ue  on  it  by  con* 
eluding  to  the  country;  for  the  statute  giving^ 
this  replication  manifestly  applies  only  to  cases 
where  the  whole  issue  is  not  raised  by  the  plea« 
The  denial  of  land  descended  to  thie  wife  at  any 
time  before  the  commencement  of  the  suit«  neces* 
sarily  went  to  the  whole  of  the  replication  as 
pleaded;  and,  consequently,  according  to  the 
rule  laid  down  by 'Mr.  Serjt7^i7/iaiM,  thataverr 
ment  in  the  plea  being  negatived  by  the  replica* 
tion,  it  was  a  '*  denial  of  a  particular  fact  set- 
lected,''  and  a  fact  which  was  ''  the  whole  sub- 
stance" of  both  plea  and-  replication,  and  there- 
fore  the  latter^  should  have  concluded  to  the 
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IflSS.      comitry:  not  do  concluding,  bnt  witiimi  aver- 

"^^^^   ment,  it  was  bad,  and  might  be  taken  advantage 

TON       of  on  special  demurrer,  for  die  causes  specially 

Oravclbt  *^®^^  **®^»  as  was  made  necessarf  (a  wrong 

aad  Wife*   conclusion  being  matter  of  form)  by  the  4th  and 

6thof^iiM. 

Cang^beil,  cantrd^  in  support  of*  the  replisftr 
tions,  insisted  that  they  werepropetly  franMi<to 
raise  the  issue,  which  it  was  the  object  of  the 
Legislature  to  compel  by  means  of  the  pleading 
prescribed  by  the  statute ;  and  for  that  pm^ose 
it  was  necessary  to  <ionclude  them  with  a  v«nft- 
cation,  as  had  been  done  in  this  ease;  tiie  ste- 
tute  having  expressly  adverted  to  the  joinkigt^of 
issue  thereob  as  the  necessary  conseqaeod*. 
The  words  *'  If,  upon  issue  joined  thereupon^^it 
shall  be  found  for  the  Piaintiff,''  (&c.)  havefbeea 
.Construed  by  all  sound  pleaders,  since  the  pass- 
ing of  the  act,  to  mean  that  the  Defendant  shOaU 
have  an  opportunity  of  rejoining  in  answer  tt>4he 
replication  given  by  the  statute. 

It  is  said  by  Mr.  Serjt  William,  ift  the  note 
to  the  case  of  Jeffreson  v.  Morton  and  othess  (a), 
that  the  heir  (sued  in  an  action  on  the  obligation 
of  his  ancestor)  tnight  discharge  himself  at  the 
common  law  by  pleading  that  he  had  nothing  by 
descent  at  the  time  of  suing  out  the  writ  or  filing 
the  bill;  in  which  case,  if  he  had  domd  fide 
aliened  the  lands  descended  before  the  com- 

ifi)  i  Wms/s  Saund,  d«  %.  (4). 


meDcemeAt  of  the  auk,  it  would  support  that      IMS. 
plea  in  point  of  fact. 

Now»  however,  by  the  statute  3  W.k.  M^ 
tbebw  k  made  liable  for  the  debt  of  his  ancee- 
tor  to  the  value  of  the  land  descended,  as  if  the 
debt  were  his  proper  debt,  mtb  a  Having  osXy 
that  the  landa  which  tvere  bomjSde  aliened  be- 
fote  action  commenced  shall  not  be  liable  to  ex* 
ecQilion. 

9y  the  Otb  sectum  of  the  act  the  Defendant  is 
fmmttedto  plead  riena  per  descent  a^  tke  time  of 
the  writ Maught  0r  bUl ^filed ^gedimt  him;  and 
thmmpon  the  Plaintiff  is  allowed  to  reply,  that 
the  Defendant  had  lands,  &c.  from  his  ancestor 
befoi^  the  original  writ  brought  or  bill  filed  ;  and 
ia  that  case  the  statute  provides  that  **  if  upon 
imt€  joined  thereupon  it  be  found  far  tJie  Plain- 
iiffl  the  Jury  shall  inquire  of  the  value  of  the 
lands  so  descended,  and  thereupon  judgment 
shall  be  awarded  as  aforesaid :  but  if  judgment 
be  given  against  such  heir  by  confession  of  the 
action,  without  confessing  the  assets  descended, 
or  upon  demurrer,  or  nil  dicit,  it  shall  be  for  the 
debt  and  damages,  without  any  writ  to  inquire 
of  the  value  of  the  lands,  &c.  so  descended. 

The  distinction  subsequently  taken  by  the 
learned  Serjeant  in  the  same  note  was  then  much 
pressed  on  the  Court,  as  altogether  decisive  of 
this  case.  He  observes  that  the  replication 
given  by  the  statute  does  in  some  measure  vary 
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IMS-      from  that  at  tiiecommoii  law,  tbs  fonii  of  the 

Middle^*    latter  being  to  take  issne  on  t4ie  plea,  and  eoih 

TON        elude  to  the   country  (citing  precedentB  Iroin 

OftAVBUT  ^Mto/fs  and  Lilfy^B  Entries)  ;•  whilst  the  repli* 

and  Wile*    cation  given  by  the  statute  (he  adds),  after  stat* 

ing  that  the  heir  had  lands  by  descent  before  the 

commencement  of  the  action,  co»dude»  with  aa 

averment,  the  form  of  which  he  sets  oat^  bding 

precisely  in  the  words  of  the  conclnsioa  of  lb« 

present  replication.    It  is  then  farther  staiedy  as 

the  ordinary  course  of  proceeding  in  each  cases; 

that  the  Defendant,  in  his  rejoinder,  takes  issue 

on  this  allegation ;  and,  for  the  form  oi  the  rsr 

joinder  the  reader  is  referred  to  Ist  Ridmu^Am^ 

C.  P.  522  (5th  edit.)*  and  2  KicharAm^  Wi, 

296,  297. 

In  conformance  with  this  doctrine,  it  was 
urged  (referring  to  Chitty  on  Pleading),  the  mo* 
dem  course  in  pleading  to  such  action,  and  re- 
plying to  such  pleas,  was  invariably,  as  to  th^ 
plea  to  deny  the  having  lands  by  descen^t  ol  th€ 
time  of  the  commencement  of  the  suit  or  the  exhi* 
biting  of  the  bill,  or  at  any  time  before  or  since ;^ 
whilst  the  replication  taking  issue  on  rieM  per 
4escent  at  tlie  time  (&c.),  invariably  concluded  to 
the  country ;  and  that  replying  lands  desceadei 
btfore  action  commenced  as  uniformly  concluded 
with  on  averment,!  So  was  the  fom^  la  5 
fVentw,  573. 

*  See  tbU  fom,  3  Chttty  09  Pleading.  973,  974,  refeirug  to 
the  precedents  in  7  TTentw.  603,  604— Bast%  Eat  172r'S 
Kicbardson'sC.  P.460,  &c. 

t  9  CbiUy  on  Pleading,  1174, 


TSIHITY  TkRH,'  4  GBO.  IV.  j}21 

The  ease  otRedAaw  v.  tiesther  \a),  wUch  i^    ,  1828. 
adverted  to,  and  very  much  commented  on  in  the    ^^IT^^^ 
note  4  to  page  7  of  Wm^J's  8mmder$  (it  was  anb-       ton 
raitted),  put  the  point. raised  by  this  demurrer  ORAVMrt 
beyond  all  question.    There  the  same  plea  was   aad  Wifa« 
pleaded;  and  the  same  replicatioB,  aa  in'  this 
oaaev^and  it  was  objected  that  the  value  of  the 
lands: had  been  improperly  put  in  issue  by  the 
words '  under  these  replications— ^ndlg  d!?  dlsUlo 
pnedteto  satisfaeisge  patmt.     The  questioli  was 
there  raised  upon  demurrer,  on  die  ground  tfaat^ 
stnee  the^srtatote,  it  was  thereby  expressly  made 
matter  of  inquest  only  ex  affidOy  and  therefore 
trreleyaift  to  the  issue ;  but  the  Oourt  held,  not 
onl)^' that  the  replication  was  good^   but  that^  if 
those  words  had  been  omitted  it  might  have  been 
good  cause  of  objection ;  for  (they  said)  the  sta- 
tute doth  not  give  occasion  to  alter  any  more  of 
the  fprm  of  the  replication  common  in  such  cases, 
but  dnhf  as  to  the  time  concerning  the  assets  of 
descent;  and  (say  the  Court)  the  conclusion, 
which  l^efore  tlie  statute  was  to  the  country, 
must  now  he  with  an  averment  only  because  the 
Defendants  may  have  an  opportunity  to  answer 
the  new  matter  alleged  in  the  replication. 

The  replications  in  this  case  were,  accord- 
ingly, framed  on  the  statute  (§6),  for  the  piir- 
pose  of  availing  the  Plaintiff  of  the  provisions  of 
the  act,  by  entitling  him  to  a  verdict  in  case  of  a 
bondfide  alienation  of  the  land  descended  or 

fa;  Carth.  Rep.  353, 364.-^  Mod,  119. 12i. 
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Ua&      deyisedp  which  woiddi  at  GQttlDMiibw^li^^ 

j^P^.  ail  aiisw^r  to  the  actum,  altfapi^  a  fraudakat 

TON       alienation  would  &Qt;  and,  co^sequesatlj,  tke 

OftAVBLn  replication  wpia  jieoeBsary  (and  that  intha  pn** 

md  Wifeb   sent  form,)  to  enable  the  Plaintiff  ta  tender  tke 

iague  conteDOi|»latad  by  the  Btatutet^  in^evto 

rai^e  the  inquiry  which  was  the  main' object,  of 

his  action. 

t  ■  .   .        .      .  ■ 

;  }t  wa9  alao  urged,  that  inany  case  it  waai  WBh 
teivd  to  the  Plaintiff  to  raise  ^Ae  quettiam  qfntk 
value  of  th«  property  descended  ov  devisediim 
^rder  that  it  might  be  folly  assessed  bytba  Jiuj;; 
and  that  alone,,  being  new  matter,  would  aahe 
an  avevment  aneceasary  conclu8ion»  so  thalawte 
might  be  taken  on  it.  That  was  a  qiiestioii 
^  which  the  plea  had  not  raised,  and  leqniredite 
be  put  in  ispue  by  rejoinder. 

...Ml 

By  this  i^ea  (it  was  submitted)  the  Defendant 
)bod  gMie  beyond  the  declaration,  and  had  at- 
tempted to  anticipate  the  replications,  but'  tiitt 
(it  was  insisted)  he  could  not  do  ;  and,  in  effect 
(it  was  mrged)>  notwithstanding  the  words  intro- 
duced in  the  plea,  it  was  not  calciilated  tade 
more  than  merely  n^ative  the  charge  in  the  de- 
claiation,  that  Maria  Gramlqf  was  possessed  of 
assets  at  the  commencement  of  the  action.  It 
was  not  the  province  of  a  plea  to  do  mora  than  ao- 
slirer  the  bill,  with  a  view,  by  so  doing,  to  meetaa 
expected  replication  prematurely  by  such  fdea; 
and  the  Plaintiff  would  be  entitled,  in  rack  a 
case,  to  reply  as  if  the  plea  had  been  merely  the 
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ordfamry  anmrer  to  the  codmhod  fwm  of  dedtra-      Ittt. 
timr^  othw  wovds^  sack  a  pleaaftOQgkt  to  .^UppIm^ 
baTe  been  pleaded.    If  meh  a  plea^  this  weie       ^on 

mm 

allowed  to  frustrate  these  raplieatioin,  the  Ffein-  ^hat^^ut 
tif  mnoald  be  deprived  thereby  of  the  opportu-    «»4Wife. 
tatf  of  60  replying  as  to  avail  himself  of  the  ita- 
tatsef  3d  ir.&  Jr. 

Itwas,  therefore,  submitted,  that  the  Plaintiff 
was  eatitledso  to  rejdy  to  these ]dcas  as  he  had 
done^  and  that  the  De£radant  should  net  be  per- 
mitted" to  depriye  htm  (in  effect)  of  the  benefit  of 
this  ressedial  statute  by  the  device  of  such  {deas 
as  he  had  pleaded,  by  forestalling  a  replieaticm 
which  that  statute  had  given;  for,  ifissu^  had 
been  taken  on  the  pleas  by  the  replications,  with 
oondnaioiid  to  the  country,  the  Plaintiff,  if  the 
issues  had  been  found  for  him  (by  which  the 
Defendant's  averments  would  have  been  falsi- 
fied), would  be  ousted  of  his  right  to  an  inquiry 
of  the  value,  immediately  upon  the  finding  of 
the  Jnry  in  his  favour. 

In  reply  it  was  insisted,  that  the  pleas  having 
been  framed  as  they  were,  had  precluded  the 
Plaintiff  from  replying  as  he  had  dotie ;-— that  the 
Defendant  had  a  right  to  anticipate  the  replica- 
tion, and  raise  an  issne  li^hioh  must  necessarily 
be  taken  by  a  conclusion  to  Ihe  country.  The 
object  of  the  statute  was,  to  give  the  Plaintiff 
the  opportunity  of  instituting  an  inquiry  of  a 
prevMna  descent  or  devise,  only  where  the  plea 
had  not  already  done  to. 
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IfittL      '    The'ibniisof  plea  which  had  been  referred  to 

jlJ^;^^.  IB   the  argument  were  diBtingaished  as  (idn^ 

.  TON       framed  on  the  statute,   whereas  the  o^eet  of 

«aAil^ittBY  ^^^  pleBa  was  to  procinde  it. 
wdWifc.  -•  '....•[.....' 

Patting  Che  Tidiie  in  inae,  it  waa  "sabttiitMd, 
was  not  new  matter,  as  that  wonid  be^mMM 
of  inquest,  if  lands  should  be  found  by  the'Jur^ 
to  have  descended,  or  to  have  been  devited^^bcrt 
where  the  question  was,  whether  lands  i^;*  in 
hctj  come  to  the  Defendant  Of  not,  as'pirtm 
issue  by  the  i^ea,  the  question  attempted  to  be 
mited  by  the  replication  was  premature/  or 
already  answered  by  the  plea^  and  the  qu€M!<lt 
of  value  would  be  altogether  cidlateraL   "  '^  '  ' 

This  cme  (it  was  contended)  was  dtetlngtii^faM 
fh>m  that  in  Carihew  which  had  been  cited;  frf 
the  difference  in  tlie  wording  of  the  plea;  ik^iYi^ 
issue  of  fiens  per  descent  or  pet  devise  befaris  ac- 
tion brought  not  having  been  tendered  hf  the 
plea  in  that  case,  as  it  was  here.  It  was,  there- 
fore, submitted,  that  the  replications  could  tiot 
be  supported  for  want  of  proper  condnidon,  and 
that  the  Defendant  was  entitled  to  judgrnedt  on 
this  special  demurrer. 

At  the  close  of  the  argument,  Mr.  Baros 
Hullock  observed,  that  he  considered  the  preseat 
case  not  substantially  distinguishable  from  that 
referred  to  in  Catthew ;  adding  that  the  question 
of  the  value  was  always  one  of  great  importance, 
and  often  very  difficult  to  prove. 


TKiNiTY  riRifi  4  eso,  ir«  SM 

lfr.,Biiroa  Grrnhmm  observed,  tbat  he  could      MSa 
not  jiake  up  bis  mittd'  to*  gi?e  an  cpinitm  on  the 
poiftt.tnthoat  farther  confiideration« 

Unwilling  (gaid  dieleamed  Baron)  as  I  always 
liQi).tO'fonna  different  opinion  from  what  ap- 
pmrs  to.be.that  of  any  part  ^  the  Court ;  yet* 
where  I  cannot  agree  with,  the  majority,  from 
^\kiiaf^ .  judgment  I  aqi  at  all  times  sorry  to  dis- 
^^n^  I  consider  it  inoumbent  on  me  to  take  some 
M^  time  for  deliberation^ 

. .  The  difficulty  by  which  1  find  mysdf  ham^ 
jpened  is,  that  I  cannot  reconcile  the  reason  of 
the  mode  of  plying  with  the  forms .  of  the  pre- 
cedents in  use  in  practice.  It  appears  to  me 
#t;the<Htatute  of  the  Sd  of  Wiiliam  did  not,  in 
|fflki^g  the  provisions  which  it.  containst  coor 
t^fiplate  the  case  of  a  plea  going  further  than  a 
sjpiple  denial  of  assets  at  the  time  of  bringing 
^e  action^ 

1  am  certainly  much  struck  by  the  force  of  the 
aijument^  th^  the  present  plea  does  not  enable. 
the  Plaintiff  to  put  the  value  in  issue,  making  it 
necessary  so  to  frame  the  replication  as  to  do 
so;  but  I  cannot  wholly  accord,  that  proof  of 
lands  descended  or  devieied.  might  be  extended 
to  reach  the  value,  regard  beijo^  had  to  the  ob- 
ject of  the  statute,  and  th^  facilities  which  it 
intended  to  give  to  the  Plaintiff.  The  statute 
appears  to  me  to  put  aside  precedent*and  autho- 
rity :  it  is  plain,  and  speaks  for  itself;  and  thjs 
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189&      Courts  ate  bound  to  adtice  if  both  m  respect  of 

Ui^^^   qaestioBS  of  pleading  and  matter  of  evidence^ 

'  TON       If  that  be  so,    I  should  have  considered  that 

GaJivBLSY  there  was  really  no  new  matter  introduced  by 

imdWiik    these  repUcationa ;  and  that,  as,  consequently, 

there  was  no  necessity  or  occaision  for  a  venfica* 

tioii,  rfaey  ou^bt  to  have  conduded  to  the  coim* 

try^-in  other  words,  that  they  should  hate  takM 

issue  on  the  pleas,  leaving  the  only  thing  like 

new  matter  which  the  replications  contait-4the 

value — ^to    be   afterwards  considered,   as  ^re^ 

scribed  by  the  statute,  as  if  it  had  been  put  pie- 

<xi8eiy  in  issne. 

If,  Iwwever,  on  considemtioB,  thereat  of^ 
Couit  diould  be.  of  a  diffDreat  opinioti,  I'^Ahill 
bow  to  ike  superior  weight  of  their  totlMritff  ^ 
«  Ibr  i  am  not  so  perfectly  coiifident  in  tliy*6im 
mdividual  opinion  on  this  point  as  not  to  submit 
to  their  better  judgment.*  '  ^ 

Cur.  adp.  fmlt, . 

On  this  day  the  Court  ddivered  judgment. 

GttABAM,  Baron. — As  I  have  already  ob- 
served, 1  shall  net,  in  this  case,  oppose  my  opi- 
won  to  the  beitter  judgment  of  the  rest  of  die 
•Court.  My  BroAers  have  looked  iniathe  cases, 
and  consulted  the  precedents,  which  they  con- 
aider  so  uniform  in  adopting  the  conchision  with 
a  verification,  as  to  make  it  quasi  the  course  of 
{ileading  in  framing  such  replicatkms. 


We  are  therefore  of  opinion  that  this  demurrer    ^  1889; 
must  be  overrnled. 


GiRROw,  Baron. — 1  entirely  concur  in  that  oravkUY 


OpmiOB.  and  Wife. 

HuirLacK,   B0fro». — These    replications    are 
firaoned,  not  to  meet  the  case  as  at  conlmon  law, 
but  upon  thef  statute  of  the  3d  of  WiL  3,  for  the 
pttrpose  of  taking  advantage  of  the  provisions  of 
tha^  statute ;  and  therefore  the  pleadings  must 
be  considered  with  reference  to  that  act  and  its 
objects.    This  very  point,  so  regarded,  has  been 
already  distinctly  determined  in  the  case  of  Red- 
tkm^y.Hestir  (u).    The  pleadings  in  that  case 
119^  >be  Ibund  in  5  Modem  (h\  where  they  are 
SQt^.^^t  at  length;  ti^ey  must  consequently  be 
ti4s?n  W  a  precedent  judicially  approved. 

The  replication  there  is  in  precisely  the  same 
words  as  those  now  before  the  Court ;  and,  with 
the  exception  of  one  word  only,  the  plea  is  the 
same  as  those  pleaded  here. 

The  plea  in  that  case  is,  **  qwadipse  nan  Aabet 
nee  die  exhibitkniB  bilkgprdedietiewl'unquampos^ 
Ua  A/obuit  €diquas  terras  rive  tenementa  ^  deiten- 
sum  hareditariuni  de  pradicto  Willielmo  Hester, 
patre  suo^  infeodo  rimplicit  et  hoc  paratus  est  veri-- 
fioare^  wnde  petit  jtHficium  (^c.).  Had  the  word 
antea  been  used,  as  well  as  postea^  the  plea  would 

(a)  Cartfa.  Rep.  869-  (6)  6  Mod.  Kep.  120, 121. 
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I8SS4  have  been  the  same  m  totidem  verbis.  The  r&- 
)^^^^  plication  is,  that  pradictus  WiUielmus  Hester 
TON  ^/ittj,  j^«t  inor<em /ir^edfic/iWillielmi  Hester /M- 
Gbavrlby  '^f  ^^  Ai^te  exhihitifmem  bilke  pr^edieti,  ieiHcet 
and  Wife.  28  die  NoTembris,  antiO  (Sfc),  habuit  diversoi  ter- 
ras (^c.)  unde  pnedicto  Georgio  Redshaw  in  vita 
sua  ^  eisdem  Christoferp  ^t  Annae,  post  imrtm 
pradicti  Georgii  de  debito  pradicto  satisfeeisse 
potuit^  videlicet  apud  (jSfe.)  Et  lioc  parati  sunt 
▼erificare.  Unde,  ^c.  By  that  replication  the 
issue  tendered  was  the  descent  of  lands  before 
the  bill,  and  the  saflBiciency  of  their  value  to  sa- 
tisfy the  debt:-— and  the  conclusion  with  an  aver* 
ment  was  determined  to  be  proper.  That  esse 
was  decided  about  four  years  after  the  passing 
of  the  statute ;  and  it  was  manifestly  ^ell  consi- 
dered, as  being  a  matter  of  some  momeirt.  Withr 
out  calling  in  aid,  therefore,  the  authority  of  the 
precedents  in  Richardson  and  the  other  books, 
which  of  themselves  we  might  not  hold  to  be  of 
much  value,  it  would  be  too  much  to  say  now 
that  a  similar  conclusion  to  a  rimilv  replication 
is  improper,  where  the  Plaintiff  elects,  as  he 
may  do,  to  reply  according  to  the  statute,  and 
not  at  common  law.  In  this  case  he  has  property 
concluded  a  replication  framed  on  the  statute  of 
Wih  3,  and  therefore  the  demurrer  cannot  be 
supported. 

Judgment  for  the  Plaintiff.  , 


TRINITY   TERM,  4  GBO.  IV. 


Sir  William  Grant  v.  Kearney.  Saturday, 

14th.jKIU. 

Clarke,  on  the  part  of  the  Plaintiff  in  this  fle^wVrS'cuI 
cause,  appeared  to  oppose  a  rule  for  judgment,  ^^^^^^"^ 
as  in  case  of  a  nonsuit,  for  not  proceeding:  to  4'*<*gment,M 

*^  ^  in  case  of  non^ 

tnal  pursuant  to  notice  ;  and  tendered  a  peremp-  snitfomot 

.  ^  .  r  r     procecdingto 

tory  undertaking*  ^<^  accord- 

^  ^  ing  to  notice, 

cannot  be 
'    '  dUcharsed 

Chilton^  on  the  other  side,  submitted  that  the  nponaper- 
order  should  be  discharged  on  the  usual  terms  dertaking)^ 
in  this  Court,  of  payment  of  costs,  which  was  of p^yu^™** 
an  myariable  rule  in  the  Exchequer. 

It  \ffis  insisted,  contrd^  that  there  could  be  no 
inflexible  rule  on  that  point,  if,  indeed,  there 
were  any  such  rule  in  this  Court. 

It  was  also  urged*  that  this  was  a  case  in  which 
it  woul()  be  most  absurd  to  insist  upon  such 
practice.  T)ie  Plaintiff,  it  was  well  known  to 
the  Court,  was  merely  the  nominal  party  in  an 
action  brought  to  try  a  right — the  question  of  the 
liability  qf  Lincolris  Inn  to  pay  parochial  rates, 
and  i^  was  a  question  of  boundaries.  The  trial 
had  been  countermanded  on  account  of  the  ill- 
ness of  the  Lord  Chief  Baron. 

The  Court  said  that  there  COvXA  be  no  such 
nile,  whatever  the  practice  might  be;  and  this 
case  was  quite  sufficient,  of  itself,  to  shew  the 

VOL.  XII.  OQ 


Sir 
W.Grant 

V. 

Kbabnby. 
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absence  of  all  reason  in  having  such  a  rule,  with- 
out reference  to  the  circumstances  of  cases. 

Rule  discharged, 
without  costs. 


14tfa  Jmne. 


Mellish  V.  Richardson. 
[Demurrer.*] 

The  Plaintiff  and  Defendant  had  eiitei!^  into 
an  agreement  in  writing  respecting  the  command 
of  an  East  India  ship,  of  which  the  Plaintiff  was 
owner. 


Where  a  bill 
fbrdiflcorery 
and  rel^fiB 
demarrable  to 
foi  want  of 
Eqnity  to  the 
reUef,  the 
Plaintiff  can- 
not have  the 
discovery 
prayed. 

A  bill  filed 
to  restrain  an 
action  at  law 
brought 
against  the 
Plaintiff  by  a 
party  to  an 
agreement, 

who  had  deli-  a  j^x  retatume. 

▼ered  it  np  to 
him,  to  be  re- 

tnmed  again  as  an  operative  instmment  (as  he  alleged),  .on  the  occnrrenae  of  an  eteot 
which  ha[d  happened,  praying  a  declaration  that  the  contract  was  void,  and  an  order  that 
It  might  be  delivered  up  to  the  Plaintiff  to  be  cancelled,  and  for  general  reKef ;  held  to 
be  demurrable  to  generalW,  for  want  of  Eg atly  to  th4  relirf,  the  agreement  being  In  the 
possession  of  the  Phiintiff. 

Demurrer  allowed  tpUk  totti, 

Letve  given  to  amend. 

The  bill  being  amended,  by  striking  oot  a  part  of  the  prayer  which  sought  a  declara- 
tion that  the  agreement  was  void,  and  ought  tb  be  delivered  np  Co  be  canodled,  withMt 
striking  out  tlie  prayer  for  further  relief,  held  to  be  still  demurrable  to. 


Upon  a  subsequent  communication  between 
the  parties,  an  arrangement  was  made  under 
which  the  Defendant  relinquished  and  gave  ap 
the  agreement  to  the  Plaintiff,  as  the  latter  al- 
leged by  the  bill,  with  an  express  provision  that 


Taied  costs  allowed,  not  the  sum  of  M.,  on  amendment. 


SON. 
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the  contract  should  be  considered  as  wholly  can-       1823. 

celled  and  put  an  end  to.  ^T""^^^^ 

'^  Mellish 

V. 

The  Defendant,  on  the  contrary,  insisted  that  ^^^g^^^*^" 
the  agreement  had  been  placed  in  the  hands  of 
the  Plaintiff  conditionally  only ;  and  under  an 
engagement  on  the  part  of  the  Plaintiff,  that  on 
the  occurrence  of  a  certain  event  (which  had 
happened)  it  should  be  again  returned  by  him  to 
the  Defendant,  and  become  an  operative  instru- 
ment. 

The  agreement  remained  in  the  hands  of  the 
Plaintiff. 

The  Defendant,  nevertheless,  brought  an  ac- 
tion on  the  agreement,  and  was  proceeding 
thereon. 

The  bill  set  forth,  at  length  and  in  detail,  the 
circumstances,  making  a  case  according  with  the 
views  of  the  Plaintiff,  who  thereby  insisted  that 
the  agreement  was  no  longer  binding  upon  him. 
He  therefore  prayed,  in  effect,  for  a  discovery—^ 
that  it  might  be  declared  by  the  Court  that  the 
instrument  was  void,  and  that  it  might  be  or- 
dered to  be  delivered  up  to  the  Plaintiff  to  be 
cauceHed ; — with  the  usual  prayer  for  an  injunc- 
tion to  restrain  further  proceeding  in  the  action 
at  law, — and  for  general  relief. 

To  that  bill  the  Plaintiff  filed  a  general  demur- 
rer for  want  of  Equity. 

o  o  2 
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1823.  Anderdon,  in  support  of  the  demurrer,  sub- 

mitted that  it  was  perfectly  well  established  in 
the  Courts  of  Equity,  by  the  decisions  of  Lord 
Thurloia{a)y  which  had  been  fully  recognized 
and  adopted  by  Lord  Alvanlcy  (Jb)  and  Lord 
Eldon  (c),  that  Avhere  a  bill  prays  relief,  and  also 
discovery,  if  the  case  made  be  not  proper  for 
relief,  even  though  the  Plaintiff  should  set  forth 
a  case  which  would  entitle  him  to  discovery  in 
aid  of  proceedings  at  law,  a  demurrer,  which  is 
good  as  to  the  relief  for  want  of  Equity,  will  ex- 
tend equally  to  the  discovery.  In  Hodle  v. 
Healey  (rf),  and  Jones  v.  Jones  (e),  it  was  de-' 
termined  that  Avhere  a  demurrer,  or  a  plea  to  a 
bill  for  discovery  and  relief,  would  hold  for  the 
relief,  the  Plaintiff  cannot  have  the  discovery. 
That  proposition  has  been  still  more  clearly  and 
decisively  expressed  by '  Lord  Eldon^  in  the 
most  recent  case  on  this  subject — Williams  v. 
Steward  (/),  who  says,  "  It  is  a  bill  both  for  dis- 
covery and  relief;  and  if  it  makes  out  a  case 
which  would  entitle  the  party  to  discovery  only, 

(a)  Foy  V.  Penn,  2  Bro.  Ch.  Ca.  280. — Price  v.  Jama,  ib. 
319.— Cole  V.  Swayncy  4  ib.480. — Muciesione  v.  Browne^  6  Ves. 
,  62.^-GorYftm  v.  Simpkinmm,  11  Vos.  509. 

{b)  Rytm  v,  Ryvts,  3  Ves.  347. 

(c)  Albrechi  v.  Sussman,  2  Ves.  &  Blames,  328. — Baker  t. 
Baeie,  6  Ves.  686.— J3ato-  v.  Mellish,  10  Ves.  Qe^.—Aitor- 
nty  Oetusraly.  Broume^  1  SwanstoD,  294. — WiUiamuy.  Siearard, 
Merriv.  502. 

(<jO  1  Ves.  &  Beam.  639.  (/)  3  Menriv.  602. 

(c)  3  Merriv  175. 
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and  not  to  relief,  a  demurrer  would  hold  :  for, 
whatever  might  have  been  the  doctrine  on  this 
subject  when  I  first  came  into  the  Court  of  Chan- 
cery, it  has  long  been  perfectly  established,  in 
consequence  of  Lord  Thurlow's  decision,  that  the 
discovery  is  only  ancillary  to  the  relief;  and  that, 
where  there  is  no  right  to  the  relief,  that  which 
i8  only  prayed  as  ancillary  to  it  must  partake  of 
the  same  consequence." 

The  same  doctrine  has  been  held  in  this  Court, 
In  the  case  oi  Allan  v,  Copeland  (a)  the  proposi* 
tion  was  recognized  to  its  fullest  extent,  that 
where  the  Plaintiff  has  no  Equity  for  relief,  a 
demurrer  allowed  on  that  ground  will  extend  to 
the  discovery. 

It  was  then,  urged  that  the  present  case  was 
precisely  within  the  principle.  Supposing  that, 
in  ordinary  cases,  the  mere  prayer  for  a  declara- 
tion that  the  instrument  on  which  an  action  is 
founded  is  void,  and  ought  to  be  delivered  up 
to  be  cancelled,  makes  the  case  equitable,  even 
though  there  is  a  defence  at  law,  that  cannot 
apply  to  this  case,  where  the  instrument  is  actu- 
ally in  the  hands  of  the  Plaintiff  himself.  In  this* 
case  the  declaration  of  the  Court  to  that  effect 
would  be  merely  nugatory,  and  no  relief  could 
be  decreed.  The  defence  is,  therefore,  purely 
legal,  without  any  ingredient  of  Equity  to  call 
'or  the  interference  of  the  Court :  this  was,  con- 

(a)  8  Price,  6-22. 


534  CAfiBS   IN  THB   BXCHEQUBR, 

1823.      sequently,  a  case  in  which  the  demurrer  oimt  be 

\!!^^^^    allowed. 
Hellish 

*'^"  i*°'       WTiitmarsh,  in  support  of  the  bill,  contended 

^  SON.  ■  *^ 

that  the  demurrer  could  not  be  sustained  on  the 
ground  that  the  Plaintiff  was  not  entitled  to  re- 
lief; and  that,  if  it  could  be  supported  to  that 
extent,  yet,  as  the  Plaintiff  was  entitled  to  a 
discovery,  and  the  relief  prayed  was  consequen- 
tial only,  the  bill  was  not  demurrable  to  on  that 
ground. 

For  that  he  cited  Brandon  v.  Sands  (a). 

In  the  case  of  Allan  v.  Copeland(b)  it  was  held 
that  the  bill  was  not  a  bill  for  discovery  merely, 
but  for  relief;  and  as  relief  might  be  decreed  on 
the  hearing,  it  was  not  demurrable :  for  although 
seeking  a  discovery,  it  was  substantially  a  bill 
for  relief,  and  therefore  the  Court  overruled  the 
demurrer.  The  present  bill  being  also  substan- 
tially a  bill  for  relief,  and  not  for  discovery 
merely,  he  submitted,  was  good,  and,  conse- 
quently, the  demurrer  must  be  overruled. 

The  Court  determined  that  the  case  was 
clearly  within  the  principle  of  the  authorities 
cited  in  support  of  the  demurrer ;  and  they  al- 
lowed the  demurrer,  tvith  casts,  giving  the  Plain- 
tiff leave  to  amend  on  payment  of  costs. 

(o)  2  Ves.j  1111.514.  (6)  AmU^  toI.  Tiii.  p.  522. 
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A  question  was  ipade  as  to  the  quantum  of      1823. 

costs. 

It  was  urged  on  one  side,  that  the  Defendant 
was  only  entitled  to  the  usual  sum  of  five  pounds, 
the  common  costs  on  allowing  a  demurrer;* 
whilst,  on  the  other  hand,  it  was  insisted  that  he 
was  in  a  condition  to  ask  that  the  order  might 
be  drawn  up  with  costs  to  be  taxed. 

It  was  said  to  be  the  course  of  the  Court,  that 
where  nothing  was  said  respecting  costs  in  the 
order,  the  costs  to  be  taxed  were  allowed. 


The  bill  was  afterwards  amended,  by  striking 
out  so  much  of  the  prayer  as  sought  a  declaration 
that  the  instrument  was  void,  and  ought  to  be 
delivered  up  to  the  Plaintiff  to  be  cancelled  ;  but 
the  ordinary  prayer  for  relief  was  not  struck  out; 
and  the  prayer  for  process,  which  extends  to  a 
decree,  was  retained. 

The  Defendant  again  demurred  to  the  biU^ 
as  so  amended,  for  want  of  Equity. 

It  was  now  a  second  time  contended,  that  the 
amended  bill  was  subject  to  all  the  objections 
before  taken  to  it — that  it  was  still  a  bill  for  re-  . 
lief,  and  not  a  pure  bill  for  a  mere  discovery 

*  See  Jaekiom  y.  Bemon,  Price's  Reports,  vol.  ziii.  p.  181, 
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1823.       only,  confining,  as  such  a  bill  should  do,  its  en- 
tire scope  and  object  to  that  end.     The  prayer 
for  relief,  it  was  contended,  pervades  the  whole, 
BicHARD-  though  no  relief  could  be  decreed.      Allan  v. 
Capelathd  (a)  proceeds  on  that  assumption. 

The  authority  of  Brandon  y.  Sands  woa  again 
referred  to  in  support  of  the  bill ;  but  it  was 
answered,  that  that  case  had  been  completely 
distinguished  from  all  the  rest  by  the  Court  in 
the  case  of  Allan  v.  Copelandj  and  shewn  not  to 
militate  with  the  established  doctrine  upon  which 
this  demurrer  was  founded. 

It  was  urged  that  it  cannot  be  said  that  the 
prayer  is  nugatory ;  and  it  is  evident  that  upon 
a  bill  so  framed  the  Defendant,  upon  putting  in 
his  answer,  could  not  move  for  his  costs,  as 
upon  a  mere  bill  of  discovery.  This  places  the 
question  in  the  clearest  light,  and  at  the  same 
time  shews  the  propriety  of  the  general  rule. 
Where  a  bill  to  perpetuate  testimony  comprises 
the  usual  prayer  of  process  embracing  decree, 
no  decree  being  necessary,  it  is  objectionable  in 
form — Rose  v.  Gunnel  (A),  Buraey  v.  Eyre  ic\ 
and  see  Vaughan  v.  Fitzgerald  (rf). 

Demurrer  allowed — costs  to 
be  taxed;  with  leave  to 
amend. 

(a)  Ante^  vol.  ylii.  p.  522.     (c)  Ibid.  387. 

{fi)  3  Atk.  439.  \d)  1  Scho.  (&  Lef.  31Q. 
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The  King  v.  Hodoe  and  Benjamin  Nankwill, 
cluiming  the  estate  and  effects  seized  under  a 
writ  of  Diem  clausit  extremum  issued  against 
the  estate  and  effects  of  Frederick  Dansey,  de- 
ceased *. 


litfa  June. 


PiliZK^i?  had  obtained  a  rule  (14th  Dec.  1822)  i2m»ii#jm»r. 
calling  on  the  Attorney  General  to  shew  cause        — ^ 
why  a  writ  of  Amaveas  manus,  directed  to  the  hoi/imdieue- 
Sheriff  of  Devon,  should  not  be  issued  as  to  all  h^  £^6^1!^. 
the  leasehold  property,  and  the  proceeds  thereof,  ^^o/mem 
found  by  the  inquisition  to  the  said  writ  annexed, 
and  seized  under  the  writ  of  diem  clausit  extre- 
mum ;  and  as  to  such  part  of  the  leasehold  pro- 


*Tke  IHem 
issued  in 


dausii  exire- 
1822,  on  an 
inqoisition  taken  in  1812, 
finding  a  debt  due  from  the 


cloMiit  extre* 
.  on  an 
old  comroU- 
sioo  and  in- 
qaUition,  and 
various  claims 
were  entered 
on  the  part  of 

Tomur  Brewery  conoern  to  the  p^^wons  insist- 
•  ingonaprior 

Crown. — See  the  next  case  of  right  to  Uiatof 

Tke  Kins  y.  Donkey.  Z^^^^^ 

of  the  de- 
ceased Crown 
debtor,  and 

UsBDrriving  partners  in  trade,  and  the  purchasers  of  part  of  his  leasehold  estate  from  his 
exeoitors  and  mortgaf^ees,  apply  by  motion  to  the  Court  (without  prejudice  to  their  right 
to  tiaferse  the  debt  found  due  to  the  Crown,)  for  vaAnutteaa  mauu  as  to  the  leasehold  pro- 
perty,—for  a  reference  as  to  the  partnership  property, — and  a  further  reference  as  to  part 
of  the  leasehold  estates  which  had  been  sold,  and  the  proceeds  of  which  had  been  ap- 
plied in  paying  off  or  reducing  mortgages  on  tlie  other  parts  of  the  property,  the  Court 
refused  to  entertain  any  part  of  the  application,  on  the  ground  that  where  so  many  claims 
were  made  and  points  of  law  were  rabed,  they  could  not  act  in  a  summary  way  wUhoui  the 
C9ueni  of  ike  Crown, 

Semhle  that  tiie  parties  applying  ought  to  adroit  the  debt  claimed  to  be  due  to  the 
Crown,  as  an  indispensible  preliminary  to  being  heard  by  the  Court  on  the  merits  of  the 
fDotiou^HuUoek,  Baron,  dteeentunte. 

Qv.  whether,  and  to  what  extent,  and  from  what  time,  and  under  what  circumstances* 
UoMekold  property  of  a  deceased  Crown  debtor  is  bound  by  inquisition  and  a  writ  of  Diem 
elntU  extremum, 

Qu,  how  far  partnership  property  is  affected  by  such  a  writ  against  a  deceased  partner 
for  a  partnership  debt. 

Qv.  whether,  and  bow  far  freehold  and  real  chattels  of  a  deceased  Crown  debtor,  sold 
by  his  executors,  are  subject  to  a  writ  of  Diem  claueit  ertremvm,  where  thf  proceeds  have 
been  applied  by  tliem  in  payment  of  incumbrances  on  the  other  real  property  of  the  de- 
ceased, and  in  discharging  it  from  bent  fide  legal  charges. 
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1828.      perty  as  appeared  by  the  said  inquisition  to  have 
.p^^^^   been  sold,  as  therein  stated  : 

V, 

andanother.  ^^^  ^^V  ^^  Should  not  be  referred  to  the  De- 
puty Remembrancer  of  this  Court  to  inquire  and 
state  what  part  of  the  freehold  property,  and,  if 
necessary,  what  part  of  the  leasehold  property, 
and  of  the  proceeds  thereof,  in  the  said  inquisi- 
tion mentioned,  and  seized  into  his  Majesty's 
hands,  was  partnership  property  of  Danscjf  and 
Co.,  and  what  beneficial  share  or  interest  therein 
the  said  F.  Dansey  had,  after  payment  of  the 
partnership  debts  : 

And  why  it  should  not  be  referred  to  the  De- 
puty Remembrancer  to  take  an  account  of  the 
proceeds  of  the  leasehold  estates  which  fmve  been 
employed  by  the  executors  of  Frederick  Dansey  in 
paying  off  or  reducing  the  several  mortgages  to 
which  the  said  leasehold  estates  were  subject — with- 
out prejudice  to  the  right  ofthe.said  erecutors  of 
the  said  Frederick  Dansey  and  Edward  Ludlow, 
in  the  said  order  named,  and  the  several  claim- 
ants who  had  entered  their  claims  in  this  Courts 
to  traverse  the  original  inquisition  finding  the 
debt  due  to  the  Crown ; — and  why  all  proceed- 
ings in  the  mean  time  should  not  be  stayed. 

The  rule  was  applied  for  and  granted,  on  affi- 
davits stating  that  F.  Dans^  carried  on  the 
business  of  a  brewer  at  Plymouth-Dock,  in  co- 
partnership with  W.  Dansey,  Wm.  Cock,  and 
Geo.  Squire,  who  all  survived  the  said  F.  Dansey, 
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and  were  then  living ; — that  F.  Dansey  died  15th      1828. 
Marchy  1813,  his  will  appointed  the  claimants  The  Kino 
Hodges   and    Nankwill,    his   executors ; — that     _  »• 
Ellis  attended  the  above  writ  ofDiem  clausit  ex-  and  another, 
tremum  h^ore  the  Sheriffs  an  behalf  of  the  said 
Benjamin  NankwiU,*  and  proved  the  articles  of 
copartnership,  dated  14th  Jw/y,  1798,  between 
F.  Dmsey  of  the  first  part,  C.  Dansey,  his  son, 
of  the  second  part,  Percy  Fitzherbert  of  the  third 
part,  M.  Thomas  of  the  fourth  part,  John  Hoi- 
man  of  the  fifth  part,   J.  Holman  of  the  sixth 
part,  and  John   White,    of  the  seventh  part ; 
whereby,  after  reciting  that  the  said  J.  Holmanj 
the  younger,  had  agreed  with  Sir  J.  St.  Aubyn, 
Bart,  for  a  lease  for  ninety-nine  years,    with 
power  of  renewal ;  and  that  the  said  J.  Holman 
had  agreed  to  make  an  assignment  of  part  there- 
of to  the  parties  thereto,  for  the  purpose  of 
erecting  a  brewhouse,  and  for  the  purpose  of 
the  trade  of  brewing  (&c.),  who  thereby  agreed 
to  become  partners  therein; — that,   upon    the 
cross-examination  of  the  witnesses  for  the  Crown 
it  appeared  that  the  several  public-houses  in  the 
said  writ    of  diem  clausit  extremum  mentioned 
were  let  by  and  in  the  names  of  Dansey,  Cock, 
and  Co.,  and  the  preceding  and  succeeding  firms 
of  the  said   Tamar  Brewery ;  and  were  chiefly 
paid    for    by  the    cheques   or    drafts    of  the 
firm  of  Dans&fj  Cock,  and  Co.  upon  Messrs. 
Glencross  and  Co.  their  bankers :  and  the  said 

•  That  appears  to  have  been  an  extraordinary  course,  pep- 
mitted  in  this  case,  under  such  a  proceeding. — See  the  next 
case  of  The  King  v.  Dangey. 
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1823.  witnesses  would  not  swear  (on  their  cross-exa- 
ThTkiNo  ^1*^*^0^)  that  F.  Dansejf  had  any  beneficial  inte- 
V.  rest  in  the  said  property  thereto  belonging,  after 
aadaoother.  pay«*®»t  of  the  copartnership  debts  ; — ^and  that, 
after  payment  of  the  partnership  debts,  JP.  Danseg 
had  not  any  beneficial  interest  in  the  said  co- 
partnership;— and  that,  after  the  death  of  the 
said  JP.  Dansey  the  several  estates  in  the  inquisi- 
tion mentioned  to  have  been  sold  were  sold,  and 
the  proceeds  thereof  applied,  with  other  monies 
raised  for  that  purpose,  to  redeem  and  pay  oflf 
in  part  the  mortgage  in  the  inquisition  men- 
tioned to  have  been  made  to  Messrs.  Ghncross 
and  Co. ;  and  also  a  certain  mortgage  debt  of 
Messrs,  Everett  and  Co.,  Landonj  bankers, 
amounting  to  11,000/.;  which  said  last-men- 
tioned debt  was  secured  by  a  certain  indenture 
of  assignment  and  mortgage  of  certain  public- 
houses  in  the  said  inquisition  mentioned,  dated 
Uth  July,  1812,  made  by  F.  Dansey  and  W. 
Dansey,  brewers  and  copartners  ;-=-that  JP.  Dan- 
seyj  by  his  will,  recognized  the  partnership,  di- 
recting his  executors  to  carry  on  the  trade  until 
the  30th  September^  1822 ;  but  the  executors  did 
not  do  so  for  want  of  assets  ; — and  that  the  trade 
was  carried  on  by  and  in  the  name  of  Dansey  and 
Squires  until  3/ay,  1814,  when  B.  B.  Thomas, 
who  had  married  the  only  surviving  daughter  of 
JP.  Dansey,  purchased  the  interest  of  Dansey, 
Cock,  and  Squire  in  the  same,  as  such  surviving 
partners,  and  formed  a  new  partnership  with  the 
said  George  Squire  and  T.  Franklyn, 
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That  the  Sheriff  had  not  only  seized  and  taken 
the  estate  sold  in  1814,   but  also  those  which^   by   xhekiNo 
the  application  of  the  purchase-monejf  arising  by         »• 
such  sale  and  otherwise,  as  before  mentioned,  were  ^nd  another. 
freed  from  the  incumbrances  affecting  the  same ; 
and,  amongst  others,  the  estate  comprised  in  the 
mortgage  to  Everett  and  Co. 

That  in  a  cause  in  Chancery  in  1814,  between 
W.Dans^  and  Geo.Squire,  Plaintiffs,  and  Lloyd^ 
^gg^j  Glencrossy  and  others,  Defendants,  G. 
Squire  stated  in  an  affidavit,  that  the  Tamar 
Brewery,  and  the  public-houses  mentioned  in 
the  inquisition  to  have  been  in  mortgage  to 
Messrs.  6r/e9tcra5^  and  Co.,  were  the  property  of 
the  copartnership  of  Dansey^  Cock^  and  Co.,  and 
that  the  same  had  been  mortgaged  without  his 
privity  or  consent,  or  that  of  his  copartners : 
and  that  the  chief  witness  called  to  prove  the 
property  of  the  said  F.  Dansey  was  the  said  G. 
Squire. 

Parke  therefore  prayed,  &c. 

On  the  statements  contained  in  those  affida- 
vits a  rule  had  been  obtained,  the  grounds  of  the 
application  being  the  delay  on  the  part  of  the 
Crown  in  not  following  up  the  inquisition  taken 
in  1812  by  process  until  ten  years  after  the  death 
of  Frederick  Dansey :  and  the  legality  of  the 
facts  found  by  the  inquisition  taken  in  1822, 
under  the  writ  of  diem  clausit  extremum  issued 
on  the  inquisition  taken  under  the  commission  to 
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1823.      find  what  amount  of  debt  was  due  from  the  firm 
ITie  King   to  the  King,  which  commission  had  been  exe- 
„  ^^         cuted  in  1812. 

HODOE 


and  another. 


The  writ  of  diem  clausit  extremum  which  bad 
been  sued  out  in  this  case  (to  the  language  and 
terms  of  which  the  attention  of  the  Court  was 
very  frequently  drawn  during  the  argument  ui^ed 
in  support  of  the  rule)  was  in  the  following  form 
and  words,  as  recorded  on  the  rolls  of  the 
Court : 

**  More  common  matters  of  Michaelmas  Term, 
in  the  third  year  of  the  reign  of  King  George 
the  4th. 

**  Devon  to  wit. — Be  it  remembered,  that  a 
writ  of  his  present  Majesty,  under  the  seal  of 
this  Exchequer,  by  consideration  of  the  Barons, 
has  issued  in  these. words  : — George  the  4th,  by 
the  grace  of  God  of  the  United  Kingdom  of  6rrea^ 
Britain  and  IrelandKing^  Defender  of  the  Faith, 
To  the  Sheriff  of  the  county  of  Devon  greeting. 
Whereas  by  an  inquisition  indented,    taken  at 
the  house  of  Wm.  Winsor^  known  by  the  sign  of 
the  King's  ArmSy  at  Plymouth^  in  the  county  of 
Devon,  the  18th  day  of  Aprils  in  the  year  of  our 
Lord  1812,  before  George  Woolcomhe  bxlA  Paul 
Treby    Treby,    Esquires,   and    the   Rev.  Duke 
Youngs  Clerk,  Justices  of  the  county  of  l>wo«, 
commissioners,  by  virtue  of  a  commission  issued 
out  of  and  under  the  seal  of  our  Court  of  Exche* 
quer  at  Westminster j  bearing  teste  the  1st  day  of 
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April  in  the  52d  year  of  his  late  Majesty  King      1823* 
George  the  3d,  it  was  found,  on  the  oath  o(John  t^J^Kino 
iZoitn^  and  others,  lawful  men  of  the  said  county         o. 
of  Devon,  that  Frederick  Dansey,  Wm.  Dmisey,  and  another. 
Wm.  Cocky  and  Geo,  Squire,  of  Plymouth- Dock, 
in  the  said  county  of  Devon,  common  brewers, 
were,  on  the  day  of  issuing  the  commission,  and 
on  the  day  of  taking  the  inquisition,  justly  and 
truly  indebted  to  his  said  late  Majesty  in  the  sum 
of  8,430/.  13^.  ]  lid.  for  duties  of  excise  on  beer, 
made  between  the  5th  day  of  July,  1803,  and  the 
5th  day  of  «7iKi^,  1811,  at  their  brewery,  situate 
at  Plymouth' Dock  aforesaid,  as  by  the  said  com- 
mission,   and  inquisition  taken   thereupon,  re- 
tamed,  and  filed  as  of  record  in  our  said  Exche- 
quer, and  there  remaining  in  the  custody  of  our 
Remembrancer,  may  more  fully  appear.    And 
whereas  the  said  Frederick  Dansey  is  now  dead, 
as  we  are  informed,  and  we  being  desirous  to  be 
satisfied  the  said  sum  of  8,430/.  13^.  Hid.  so  as 
aforesaid  found  to  be  due  to  his  late  Majesty, 
and  now  due  to  us,  with  all  the  speed  we  can,  as 
is  just.  Do  command  you  that  you  omit  not  for 
any  liberty,  but  enter  the  same,  and  diligently 
inquire,  on  the  oath  of  good  and  lawful  men  of 
your  bailiwick,  on  what  day  and  year,  and  where 
the  said  Frederick  Dajisey  died,  and  what  goods 
and  chattels,  and  of  what  Yalue,  and  what  debts, 
credits,  specialties,  and  sums  of  money  the  said 
Frederick  Dansey,  or  any  other  person  or  persons 
for  his  use,  or  in  trust  for  him,  had  in  your  baili- 
wick on  the  day  fie  diedf  and  to  whose  hands 
such  goods  and  chatteki  debts,  credits,  special- 
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1823.  ties,  and  sums  of  money  came  aft&r  the  death  of 
jIJ^"^^  the  said  Frederick  Dansey^  and  in  whose  hands 
V.  they  now  are;  and  what  lands  and  tenements, 
and  another.  ^^^  of  what  yearly  value,  the  said  Frederick 
Dansey  had  in  your  bailiwick  on  the  said  18//<  day 
©/■April,  in  the  year  of  our  Lord  1812,  wlien  he 
first  became  a  debtor  to  his  said  late  Majesty,  or 
at  any  time  since ;  and  who  hath  been  seised  of 
any  lands  or  tenements  in  your  bailiwick  for  his 
use,  or  in  trust  for  him,  on  the  said  18th  day  of 
April  (&c.)^  or  at  any  time  since ;  and  who  bath 
had  and  received  the  rents,  issues,  and  profits  of 
such  latids  and  tenements  from  the  death  of  the 
said  Frederick  Dansey  to  this  time,  and  who  now 
has  or  receives  the  same  :  and  that,  by  the  oath 
of  the  aforesaid  good  and  lawful  men,  you  cause 
all  and  sin^lar  the  said  goods  and  chattels, 
lands  and  tenements,  debts,  credits,  specialties^ 
and  sums  of  money,  in  whosesoever  Jiands  they 
now  arCy  to  be  carefully  appraised  and  extended, 
and  to  be  taken  and  seized  into  our  hands,  that 
we  may  retain  them  until  we  shall  be  fully  satis- 
fied the  said  debt,  according  to  the  form  of  the 
statute  made  and  provided  for  the  recovery  of 
such  our  said  debts ;  and  that  you  safely  and 
securely  keep  what  you  shall  so  seize  into  oar 
hands  until  you  receive  our  further  command,  so 
that  you  may  be  ablfe  to  answer  us  at  our  pleasure 
the  said  goods  and  chattels,  debts,  credits,  spe- 
cialties, and  sums  of  money,  or  the  price  and 
value  thereof,  and  also  the  issues  and  profits  of 
the  said  lands  and  tenements.  And  that  you 
make  distinctly  and  plainly  appear  to  the  Barons 
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of  our  Exchequer  at  Westminster,  on  the  6th  day       1623. 
of  November  next,  what  goods  and  chattels,  and    ,^7iung 
of  what  values;  and  what  lands  and  tenements,  «. 

and  of  what  yearly  value  ;  and  what  debis,  ere-  and  another- 
dit9,  specialties,  and  sums  of  money  you  shall 
have  taken  and  seized  into  our  hands  by  virtue 
hereof;  and  where  and  on  what  day  you  seized 
the  same  into  our  hands.    And  we  further  com- 
mand, and  give  you  full  power  by  these  presents, 
to  suqamon'  before  you  whomsoever  it  may  be 
proper  to  examine  in  the  premises,  and  to  exa* 
mine  them  carefully  of  and  concerning  the  same, 
that  this  pur  present  command  may  not  remain 
to  be  further  executed.     Provided  that  you  do 
not  sell,  or  cause  to  be  sold,  those  goods  and 
chattels  which  you  shall  seize  into  our  hands  by 
virtue  hereof,  until  you  shall  have  received  our 
further  command  ;  and  that  you  have  there  then 
this  writ.      Witness,    Sir    Richard  Richards, 
Knight,  the  5th  day  of  ^ic^i£^<,  in  the  third  year 
of  pur  reign.     By  the  said  act  of  Parliament, 
made  in  the  33d  year  of  the  reign  of  King  Henry 
the  8th,  by  the  said  commission  and  inquisition, 
by  warrant  of  the  Lord  Chief  Baron,  and  by  the 
Barons. 

At  which  day  Sir  Thomas  Trayton  Fuller  El- 
liott  Steele  Drake,  B^rL,  Sheriff  of  the  said 
county  of  Devon,  returneth  here  the  said  writ, 
thus  indorsed : 

The  execution  of  this  writ  appears  by  the  in- 
quisition hereto  annexed,  the  answer  of  Sir  T. 

VOL.  XII.  p   p 
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E.DrakCj  Bart.,  Sheriff:  and  the  tenor  of  the 
'^l^G    inquisition  annexed  to  the  said  writ  is  as  fot 

„  ^-         lows : 
Hodge 

andanothei. 

Devofiy  to  wit. — An  inquisition  indented,  taken 
at  the  Guildhall,  in  the  town  and  borough  of 
Ptymouthf  in  the  said  county,  the  19th  day  of 
April  J  in  the  year  of  our  Lord  1822. 

By  that  inquisition  it  was  found,  that  -F.  Dan- 
^ey  died  on  the  15th  Marchy  1813,  having  made 
and  published  his  will,  dated  the  12th  of  tbe 
same  month,  whereby  he  appointed  W.  Hodge, 
Benjamin  Nankwillj  and  W.  Dansey  his  exe- 
cutors. 

It  was  further  found  that  the  deceased,  an  26tk 
April,  1812,  was  seized  of  certain  freehold  pro- 
perty therein  particularly  mentioned  and  speci- 
fied, and  the  yearly  value,  and  the  persons  who 
had  received  the  rents  and  profits,  and  were  then 
in  the  receipt  thereof;  and  that  parts  thereof 
were  subject  to  certain  mortgages  therein  parti- 
cularized. 

And  it  was  also  found  that  F.  Danscy  had,  on 
the  day  on  which  he  died,  divers  leaseliold  interests 
foi  terms  or  remainders  of  terms  of  years,  deter- 
minable on  the  deaths  of  several  persons,  all  of 
which  were  stated  ;  and,  amongst  others,  "  of 
and  in  all  tliat  capital  mansion-house,  situate  at 
St.  Michael's  TerracCy  in  the  parish  of  Stoke 
Damorel    aforesaid,    with  the    appurtenances, 
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which  was  of  the  value  of  4,000f. ;  claimed  to  be      1823. 
transferred,  by  way  of  mortgage,  the  17th  day  the  KI^o 
of  Jan.  1818,  to  the  said  Jfi.  B.  TAamdSy  with     ^  ^^ 

HOBGB 

other  property  hereinafter  mentioned,  for  secur-  aodanothtn 

ing  to  him  the  snm  of  d,338/.  I5s.  9d.  and  the 

interest  thereof."    It  was  afterwards  found  that 

the  said  S.  B.  Thomas  paid  to  Glencross  and 

Co.  the  mortgages,    the   3,338/.  lbs.  9d.y  and 

took  an  assignment  of  the  premises,  which  had 

been   mortgaged    to   them    for    securing  that 

sam. 

The  mansion-house  on  St.  MichaeVs  Terrace* 
had  been  purchased  by  Lnidlow  (one  of  the 
claimants,  and  a  party  to  the  present  applica- 
tion,) from  the  executors  of  Dansey^  by  whom 
and  Bt  B.  Thomas^  that  part  of  Dansetf'%  lease- 
hold property  had  been  duly  assigned  to  him  for 
the  residue  of  the  term* 

The  Attorney  General  and  Clarke  now  shewed 
cause.  Designating  the  application  as  novel 
and  without  precedent,  and  one  which  could 
not,  on  any  principle  of  law,  be  sustained — they 
insnted  that  it  was  impracticable  to  get  rid  of  a 
proceeding  of  this  nature,  instituted  on  the  part 
of  the  Crown,  by  a  summary  application  like 
the  present,  and  in  a  case  where  there  were  s6 
many  other  various  claims  entered  of  record  by 
different  persons,  to  different  parts  of  the  pro- 
perty,   upon  this  inquisition  ;t  and  that,  too^ 

*  See  plea  at  the  end  of  t^s  case, 
t  Tfa^  number  ^t  ctaimtf  entered  was  fourteen. 
P  P  2 
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1828.       without  prejudice  to  the  right  of  any  of  them  to 
rpj^*^^    traverse    the   finding   of  the  debt  due  to  the 
•»•         Crown. 

HODGB 

and  another. 

The  parties  now  applying,  tliey  urged,  should 
first  admit  the  Crown's  debt,  or  they  must  put 
their  claims  on  the  record  in  the  ordinary 
counr'e  before  they  could  be  heard;  for  that 
without  such  previous  admission  of  the  debt  to 
the  King,  or  proof  to  establish  it  at  law,  this  ap- 
plication could  not  be  entertained  by  the  Court; 
as  it  was  obvious  on  the  face  of  it,  that^  unless 
that  were  done,  the  whole  of  the  reference  might 
be  nugatory ;  and  all  that  should  be  done  upon 
it  might  turn  out  to  be  the  result  of  an  idle  pro- 
ceeding, founded  upon  nothing  more  than  a  spe- 
culative and  unsubstantial  grievance. 

They  rested  for  the  present,  therefore,  their 
objection  to  the  motion  for  a  reference,  on  the 
ground  that  the  question  of  the  existence  of  the 
King's  debt  should  be  first  either  established  by 
the  judgment  of  the  Court,  on  a  traverse  of  the 
finding  upon  the  inquest  by  plea  of  record ;  or 
that  the  debt  should  be  admitted  by  the  appli- 
cants ;  otherwise  it  would  be  the  means  of  expos- 
ing the  claim  of  the  Crown  to  the  chances  of  two 
distinct  modes  of  proceeding,  one  nummary  and 
irregular,  the  other  in  due  and  proper  course. 

[Richards,  Lord  Chief  Baron.— Thi^  appli- 
cation, if  1  understood  it,  went  to  admit  the 
debt.     1  see  the  last  part  of  the  rule  is  without 
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prejudice  to  the  right  of  the  executors  and  this       1823. 
purchaser  to  traverse  the  finding  of  the  inqui-   ^vT'i^ 
sition.  '  V. 

HODOB 

and  another. 
HuLLOCK,  Baron. — I    understand  that  there 

are  numerous  claims  entered  upon  this  proceed- 
ing;^ and  that. they  extend  to  a  very  consider- 
able part,  if  not  the  whole,    of  the  property 

seized.] 

To  the  Chief  Baron's  observation  it  was  stated 
that  such  had  been  the  understanding ;  and  that 
of  Mr.  Baron'fltt/focA^  was  said  to  be  the  main 
ground  of  objection  on  the  part  of  the  Crown. 

The  Common  Serjeant  \^KnowIys]  and  Parke^ 
in  support  of  the  rule — on  the  part  of  the  exe- 
cutors of  Frederick  Dansey^  and  of  Ludlow^  a 
purchaser  of  part  of  the  leasehold  property  which 
had  heen  sold  by  the  executors  before  the  issu- 
ing of  the  writ  of  diem  clausit  extremum  against 
Danseys  estate — now  submitted  that  they  were 
entitled  to  have  the  order  made  absolute,  if  not 
wholly,  at  least  as  to  some  of  the  alternatives 
respecting  whic^h  the  parties  sought  to  obtain  a 
reference. 

The  application  was  stated  to  be  founded  on 
the  following  facts.  A  commission  had  issued  so 
long  ago  as  the  year  1812,  to  inquire  whether 
certain  persons,  who  were  partners  in  a  brewery, 
were  indebted  to  the  Crown  for  duties  of  excise 
on  beer  brewed  by  them,   which  were  surmised 
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1823.      to  have  been  withheld.    By  the  inquisitioii  taken 
r^J^^^^Q  under  that  commission,  the  firm  were  fowd  to 
V'        be  indebted  to  the  King  in  a  considerable  sum 
anduioU^r.  of  money,  the  arrears  of  such  duties  from  the 
year  1 803  to  181 1 .    No  further  proceedings  were 
had  on  the  part  of  the  Crown  upon  that  inquisi* 
tion  till  long  after  the  death  of  Frederick  Dan- 
$eff,  the  principal  of  the  firm,  which  happened 
in  'l816.     In  1822  the  Solicitor  of  the  excise 
renewed  the  prosecution,  by  suing  out  the  writ 
of  diem  clausit  extremum  against  J^.  I>ansey'B  es- 
tate ;  and  it  was  in  consequence  of  that  measure 
that  the  present  application  had  become  neres* 
sary,  and  had  been  made. 

The  first  object  of  the  rule  (it  was  fsaid)  was  to 
release  from  the  possession  by  the  Crown  the 
leasehold  property  which  had  been  bandjide  6old 
to  a  purchaser  for  valuable  consideration  before 
the  issuing  of  the  diemckmsit  extremum. 

That,  it  was  stated,  was  founded  on  the  un- 
deniable principle  of  law,  so  often  ruled  in  thi^ 
Court,  as  established  in  Fleetmood^B  case,  that 
though  the  freehold  property  of  a  Crown  debtor 
was  bound  by  the  record  of  the  debt  due  to  the 
King,  the  leasehold  property  of  the  debtor  for  a 
term  of  years,  which  was  a  chattel,  was  onlj 
bound  by  the  teste  of  the  extent. 

The  second  object  of  the  rule  was,  to  distin- 
guish what  part  of  the  property  which  had  bee» 
eei%ed|  of  either  description,  whether  freehold  or 
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leaseboldy  Mras  the  property  o{  Frederick  Dan-      1^3. 
j^,. the  Crown  debtor,  who  was  the  object  of  tUTkino' 
the  writ ;  and  what  part  of  it  was  the  property         *•• 
of  4bc  partners  composbg  the  firm  of  which  aud  aaotb^ii:* 
Frederick  Dansey  was  once  the  priucipaL 

That  part  of  the  application  (it  was  urged)  was 
also  founded  on  a  priaciple  of  revenue  law 
eqaaUy  dear,  that  partnership  property  was^  not 
liable  to  be  seized  under  Crown  process  against 
an  individual  of  the  firm, 

Garbow,  Beiron. — ^How  can  such  questions  be 
raised  on  a  sumnmry  application  for  a  reference 
to  the  Deputy  Remenibrancer,  who  must  neces- 
sarily be  called  upon  by  that  reference  to  deter- 
mine very  grave  points  of  law  ? 

HuLLOCK,  Baron. — ^That  part  of  the  rule  wears 
a  different  aspect.  You  there  ask  a  reference  to 
distinguish  the  individual  from  the  partnership 
property  of  the  firm.  Your  statement  Oonsti*- 
tutes  a  ground  of  claim  in  those  who  were  palrt^ 
ners  in  this  brewery  with  Frederick  Dansey^  as  to 
their  proportions  of  the  joint  property ;  that 
goes  to  a  certain  portion  of  the  property  which 
belonged  to  the  whole  firm,  and  has  been  seized 
under  the  process  which  has  been  issued  on  the 
part  of  the  Crown  against  him  alone. 

If  your  principle  be  right,  which  I  apprehend 
it  ondoubtedly  is,  the  Crown  has  no  right  to  re- 
tain any  thing  beyond  his  share  of  the  partner- 
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1823*      ship  property; — then  it  so  ferj  as  it  seems  to 
ThTKiNG    '"®»  ^^  ^  ^^^^  ^^^  ordinary  matter  of  inquiry. 

lUDdaaothor*  ^^'^^  Attorney  General  suggested,  that  the^if^ 
ficulty  of  the  question  consisted  in  this,  that  al- 
though the  process  was  an  extent  against  a 
partner,  it  is  for  a  partneiiship  debt :  therefore 
this  would  be  found  to  be  an  important  case, 
and  not  to  depend  merely  on  the  questions  of 
fact  now  proposed  to  be  made  the  subject  of 
reference. 

[HuLLocK,  Baron. — If  that  be  so,  it  can  hardly 
be  raised  in  this  summary  way. 

The  Lord  Chief  Baron.-^l  am  decidedly  of 
opinion  that  it  cannot  be  done  without  the  con- 
sent of  the  Crown. 

Garrow,  Baron. — ^To  take  it  out  of  the  regu- 
lar course  of  proceeding  in  the  way  proposed, 
would  be  to  refer  to  one  of  our  officers  questions 
of  moment  requiring  the  deliberate  condidera* 
tion  of  the  Court,  where  the  Crown  is  interested 
and  do  not  consent :  that  appears  to  me  to  be 
contrary  to'^all  principle.] 

It  was  still  urged/  that  what  was  asked  of  the 
Court  by  this  motion  would  in  no  way  interfere 
with  any  other  claim  entered  on  the  record  of  this 
inquisition  ;  nor  with  the  right  of  the  applicants 
or  of  the  other  claimants,  or  of  any  other  person 
who  might  hereafter  claim,  to  traverse  the  find- 
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ing  of  the  Jury  by  the  original  inquisition,  as  to      1823. 
the  debt  due  to  the  Crown ; — that  no  point  of  xhTKnTo 
law  affecting    the   objects    of   the  application  «. 

could  be  raised  on  the  reference  sought  by  andwioUier. 
it  to  be  made  to  the  Deputy  Remembrancer, 
which  was  intended  to  be  (and  as  the  rule  was 
framed  must  be)  wholly  of  matter  of  fact,  or  of 
soch  matters  as  were  usually^  and  in  the  ordi- 
nary coarse,  referred  by  the  Court  to  their  of^ 
fioer;  and  that,  ultimately^  whatever  report 
Bhould  be  made,  it  would  come  back  to  the 
Court,  by  whom  any  point  of  law  must  be  at 
last  determined,  with  the  application  to  the  factii 
as  found  by  him  and  reported. 

It  was  further  pressed,  that  the  main  and  real 
object  of  the  required  reference  was,  to  spare 
all  the  parties  the  expence  of  going  again  to  a 
Jury,  and  of  all  the  proceedings  and  costly  for- 
malities attending  on  that  mode  of  inquiry. 
Two  inquisitions  had  been  already  had ;  one  in 
1812,  to  find  the  debt  to  the  Crown,  onder  the 
commission  for  that  purpose  ;  the  other  to  find 
the  state  of  the  property  of  Frederick  Danseg^ 
under  the  writ  of  diem  clausit  extremum  against 
that  individual.  On  the  inquisition  taken  under 
that  process  it  had  been  found,  that  the  property 
now  claimed  had  <been  mortgaged  to  the  various 
claimants,  or  the  persons  under  whom  they 
claimed. 

It  was  particularly  submitted  to  the  consider- 
ation of  the  Court,  that  all  the  difficulties  by 
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ItttS-       which  all  the  parties,  and  the  estate  of  tke  de* 
.p^]^^  ceased  psurtner,  his  creditors  and  his  representa* 
V.        tives,  and  the  title  of  those  persons  who  had 
nadano^r.  purchased  his  leasehold  property,  and  the  sur- 
viving partners,  and  eren  the  Crown  itself,  had 
been  embarrassed,  had  been  wholly  attribtttable 
%o  tbfi  unwarrantable  delay  of  the  officers  of  the 
Crown  ia  iyipg  by  for  ten  years  without  prose- 
cuting wit^  <Qffect  the  proceedings  which  had 
been  commenced  jn  1812,  whereby  the  partks 
had  beep  lulled|uito  supposed  security,  on  the 
faith  that  measures  so  long  suffered  to  lie  dor* 
mant  bad  been^baudoned. 

To  relieve  the  parties  now  sustaining  injury 
from  that  delay,  and  who  were  likely  to  be  yet 
further  harrassed  if  this  application  should  be 
refused,  who  were  wholly  blameless,  it  waa 
urged,  was  the  first  object  sought  by  the  rule. 

Lu4loWt  one  of  the  applicants,  had  purchased 
.part  of  F.  Dumsej/'H  leasehold  estates  from  the 
executors,  who,  until  the  issuing  of  this  processi 
had  a  free  right  to  sell  chattels ;  and  that  pro** 
perty  so  purchased  by  him  is  found,  by  the  in* 
quisition  on  this  extent.  Under  the  circum- 
6<Ai>oes  he,  the  purchaser,  could  not  claim  with 
efiect,  because  he  has  no  title  to  put  on  the  re- 
cord ;  although,  in  point  of  Law  and  of  Eqiuty^ 
he  acquired  a  right  to  the  estate.  There  is  no 
precedent  for  the  seizure  by  the  Crown  of  a  term 
of  years  assigned  prior  to  the  teste  of  an 
eictemt. 
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[HILLOCK,  Bamn.-r-TbiB  is  a  writ  of  diem      ISKL 
chmit  e^«rwti».»]  iwSi^ 

.#.  • 

It  is  foand  l^y  the  inquisition  oa  the  writ  of  JS^^^^ 
dum  elaudt  estremwk  that  the  purchaser  has  paid 
the  purchase*money  for  the  tenn :  that  is  now, 
therefore,  matter  of  record,  having  been  already 
found  as  a  fact  by  a  Jury  competent,  to  make  the 
inquiry,  under  authority  of  the  process  of  this 
Court-t 

[Graham,  Baron. — ^The  Crown's  debt  must^ 
therefore,  be  admitted,  upon  this  application, 
to  enable  the  Court  to  entertain  it;  for  if  the 
debt  be  not  admitted  by  the  applicants,  we  hav^ 
no  jurisdiction  to  relieve  them  on  this  summary 
motion,  in  the  way  prayed.  We  can  do  nothing 
till  that  is  determined,  and  in  favour  of  the 
Crown ;  if  against  the  Crpwn,  there  is  an  end 
of  our  authority. 

The  first  step  is  this  in  these  cases :  the  She- 
riff makes  his  return  that  a  debt  is  due  to  the 
Crown.  If  that  is  disputed  at  all,  it  should  be 
brought  forward  in  limine ;  but  if  other  proceed- 
ings are  suffered  to  be  taken  upon  that,  it  must 

*  11)19  incidental  obserfation  of  the  learned  Baron  it  pregnant 
with  natter  of  great  importanpe,  at  applicable  ta  this  caaOf^ 
Seethe  note  on  the  difference  of  the9e  two  write  «(/ra,  p. 

t  Thai  Ending  nugkt,  as  matter  of  reecvd^  be  pleaded  as  a 
daim,  and  being  pleaded,  would  conclude  the  Osown*.  There 
is  BO  instance  of  a  melius  inguirendum  awarded  on  the  part  of 
jthe  Crown,  after  an  origiual  inquisition  has  been  oQce 
pleaded  to. 
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1888.      be  assumed  that  the  primd  facie  title  is  in  the 

^jT*^^    Crown ;  for  that  must  be  admitted  for  the  pur- 

9.         pose  of  the  application,  which  we  cannot  enter- 

JdMraSier.  ^^^  ^^*'^^  ^^^  *^^^^  ^®  ^^  ^^^  Crown.  That  has 
been  more  than  once  thrown  out  already :  and 
the  remit  of  all  these  inquiries  might  be,  if  they 
happen  to  be  unsuccessful,  that  the  Crown  may 
be  turned  round  on  and  told,  that  all  that  the 
Court  bad  done  was  what  they  ought  not  to  have 
done,  for  that  it  w^s  not  only  without  authority, 
but  without  foundation. 

Garrow,  Baron. — Suppose  the  Court  should 
hear  the  fects  of  the  case,  could  we  do  justice  to 
the  party,  if  he  is  entitled  to  it  ? — and  that  is  what 
every  party  has  a  right  to  demand ;  but  if  there 
be  some  insuperable  preliminary  objection  to 
granting  the  thing  asked,  can  we  too  soon  arrive 
at  the  discussion  of  that  preliminary  objection? 
The  difficulty  is  what  1  will  now  state ;  and  if 
there  is  no  solidity  in  it,  you  will  remove  it. 
We  are  in  the  course  of  the  regular  proceedings 
on  a  writ  of  diem  clausit  extr&num:  you  desire 
that  the  Court  will  interrupt  them,  and  make  an 
order,  by  the  effect  of  which  it  will  devolve  upon 
one  of  their  officers  to  make  certain  inquiries. 
Suppose  the  inquiries  should  not  be  in  your 
favour,  what  would  be  the  ultimate  result  of  the 
proceeding?  Can  you  be  suffered,  after  alt,  to 
come,  at  the  instance  of  your  client,  and  say, 
that  all  that  has  been  d6ne  has  been  thrown 
away,  because  now  we  mean  to  say  that  the 
Court  had  no  original  jurisdiction  upon  the  sub- 
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ject»  because  there  is  no  debt  due  to  the  Crown ;     .  1823. 

and  that  which  is  done  would  have  been  disco*  JtT'^X^ . 

The  Kino 

vered  much  earlier  if  we  had  traversed  the  debt^         v^ 
That  is  the  diflSculty  I  feel,  not  refusing  to  hear  ^?2Slr- 
you,  because  that  would  be  a  refusal  of  justice; 
but  to  see  whether  that  does  not  6tand  in  the  way 
where  the  Crown  refuses  its  consent,  and  there 
are  other  claimants.] 

It  was  then  submitted,  that  the  objection 
now  raised  by  the  Court  would  apply  to  only 
one  part  of  the  rule,  inasmuch  as  that  part  of 
the  rule  which  asks  for  no  such  inquiry,  but 
only  for  an  amoveas  manus  as  to  the  leasehold 
property  in  the  hands  of  the  executors,  and  that 
which  had  been  sold — the  first  part — would  not 
be  subject  to  it* 

The  leasehold  estate  of  F.  Dansey  was  dis* 
charged  by  his  death,  aiid  the  debt  to  the  Crown 
was  the  joint  debt  of  the  firm.  Being  a  joint 
debt,  it  survived  as  to  the  personalty ; — it  was 
the  joint  debt  of  Dansey^  Cock^  and  Squire.  F. 
Dansey  died,  leaving  Cock  and  Squire,  and  W. 
Dansejf  surviving  him.  That  joint  debt,  so  due 
from  all  the  partners  to  the  Crown,  on  principle 
of  law  survives,  and  though  it  binds  the  real  estate 
of  the  deceased  debtor,  the  lien  does  not  affect 
his  personalty ;  there  is  no  distinction,  in  this 
respect,  between  a  debt  due  to  the  Crown,  and 
a  debt  of  record  due  from  one  subject  to  another. 
Whilst,  therefore,  it  is  perfectly  clear,  from  the 
earliest  authorities,  that  a  judgment  or  recogni- 
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I83S»  zance  binds  the  lands  of  all  the  partis  ftbrn  th^ 

»lJ^j^^  time  it  11^ obtained  or  entered  into;  yetaatoper- 

».  sonal  property,  if  one  of  the  parties  die,  there  is 

and  MMher.  ^^  ^^^  ^^  ^^^  claiin  upon  his  personalty. 

For  that  they  cited  Trethewy  v.  Ackland  (a), 
where  it  is  said,  that  although  a  judgment  sar- 
Tiyes  as  to  personalty,  it  does  not  as  to  the  real 
ests^te;  JLampton  v.  Collingwood(b);  Hei-berfs 
tase  (c) ;  Pennoir  v.  Brace  (rf) ;  and  Pantan  v. 
Tertehants  of  Hall  (t). 

in. this  case  the  leasehold  property  ia  the 
bands  of  the  exocutors,  as  well  as  what  has  be^i 
told,  the  deoitik  i^f  Squires  rrieases ;  and  tbe  ap^ 
}dic8(tion  now  made  is  merely  to  relieve  it  by  the 
interference  of  the  Court ;  who  are  prayed  to  act 
upon  the  very  record  on  which  the  proceeding 
under  whtcb  the  property  has  been  seized  is 
Ibimded. 

That  part  of  the  order  (they  urged) — it  hav- 
ing been  already  f6und  by  the  inquisition — ^re- 
quired no  reference  to  the  Master  how  much  of 
the  property  seized  was  leasehold  and  incum- 
bered :  and  the  point  of  law  being  clear,  the 
Court  may  themselves  assist  the  party  on  tbe 
facts  already  on  the  record  under  the  finding  of 
the  Jury,  in  a  case  of  so  great  hardship  and  diffi- 
culty as  this,  arising  from  the  laches  of  the 
Crown  officers^   in  so  long   delaying  the  final 

(o>^  Wms.'8  Saund.  61.         (rf)  1  SaUt.319:  Carth.404; 
(6)4  Mod.  315.  .  and  6  Mod.  938  S.  C. 

(c)  3  Rep.  14.  (e)  Carth.  105. 
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process  after  the  proceediitgs  (m  vrhich  it  was       1829. 

They  submitted,  that  there  was-  no  aathority  and  another; 
for  making  any  distinction  in  law  between  a 
Crown  debt  and  subject's  debt  of  record. 

[Graham,  Baron. — ^There  is  this  distmetion,  I 
apprehend^  in.  the  present  case.  The  original 
inqmsition  of  1812  found  a  debt  due  to  th6 
Crown.  '  From  that  moment  it  was  a'  debt  of 
record ;  and  being  a  debt  of  record,,  it  would 
sastain  a  writ  of  diem  clausit  extremum^  as  if  it 
had  been  on  judgment.  That,  in  the  case  of  the 
Crown,  wotdd  bind  the  representatives  of  the 
person  deceased,  so  found  indebted  to  the  King, 
both  as  to  the  real  and  personal  estate,  as  being  a 
debt  of  record  to  the  Crown,  and  by  force  of  the 
fa^h  prerogative  nature  of  such  a  debt.  If  a 
debt  of  record  sustains  a  diem  cUeasit  extremum, 
it  is  the  same  thing  as  if  it  were  an  extent ,  and 
yon  have  a  right  to  take  goods  and  land  irom  the 
time  of  the  death  of  the  debtor.] 

Taking  it  as  if  it  were  an  extent,  it  was  urged 
that  an  extent  could  not,  under  the  circum- 
stances of  this  case,  have  issued  against  the 
goods  of  a  deceased  partner,  but  the  lands  of 
the  deceased  partner  would  alone  be  liable.  The 
debt  is  a  real  lien  at  law  on  the  lands  of  all  the 
parties,  and,  by  the  excise  laws^  on  such  effects 
as  belonged  to  the  firm,  and  were  concerned  in 
the  trade;  but  the  personal  goods  of  partners 
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1823.      dying  ace  released  by  the  death.    There  is  no 

TbTkiNo    ^^^^  ^^   which  an    exception    has  been  made, 

V-         founded  on  or  by  reason  t>f  the  prerogative  of 

andanoiher.  the  Crown  giving  it  a  more  comprehensive  right 

than  that  of  the  subject. 

[HuLLocK,  Baron. — Your  cases  go  to  this, 
that  in  the  interval  after  judgment,  and  before 
execution  sued  out,  the  party  dying,  the  death 
releases  his  perspnal  estate.  The  question,  then, 
ii^  whether,  there  being  here  what  is  equivalent 
to  a  judgment,  the  death  before  the  award  of 
*  execution  (that  is,  this  writ),  affects  the  right  of 
the  Crown,  as  &r  as  the  chattels  of  the  deceased 
are  the  subject  in  dispute ;  and  whether  that  does 
not  give  the  same  right  as  a  subject,  on  a  judg- 
ment obtained  by  him,  without  award  of  execu- 
tion, and  no  more.  Then  your  doctrine  is,  that 
as  the  party  had*  died  in  the  mean  time,  the 
award  of  process  afterwards  cannot  bind  the  per: 
sonal  estate,  as  in  the  case  of  an  individual  judg* 
ment  creditor. 

Is  not  that  too  nice  a  point  to  be  settled  in  this 
summary  manner?] 

If  there  were  any  case  the  other  way  (it  was 
submitted),  or  the  law  were  not  quite  clear,  it 
might  be  so,  not  where  there  can  be  no  question 
on  the  point,  and  the  facts  are  already  on  the 
record  ;  that  might  be  a  difficulty  which  would 
furnish  an  objection  ;  but  this  point  had  been  (it 
was  urged)    so    fully    settled    by   Sir   Gerard 
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Fketmood^  case  (a),  as   that  it  could  not,  and       1823. 
probably  would  not,   be  attempted  to  be  dis-   tuTIEing 
puted.  ^^  «• 

ITODOB 

[Graham,  Baron. — The  case  of  The  King  r-    °  ^^  ^^* 
Cmtts  (b)  will,  I  think,  be  found  to  have  some 
application  on  this  point.    Wherever  a  writ  of 
diem  clausit  extremum  can  be  sued  out  in  any 
case,  I  am  pretty  sure  that  the  language  of  the 
process  uniformly  runs  to  take  the  party's  goods 
and  lands,  just  the  same  as  an  extent  does  ;  and 
tkerelbre  the  precedents  in  this  Court,  whatever 
may  be  the  analogy  with  a  judgment  recovered    • 
by  a  subject  and  the  Crown  debt,  would  justify 
the  Court  in  saying,  there  being  a  debt  of  record 
antecedent  to  the  death,  the  process  may  issue 
to  its  fullest  extent ;  that  is^  it  would  embrace 
the  leasehold  as  well  as  the  freehold  property  of 
the  deceased,  unchecked  by  the  distinction  taken 
between  the  real  and  personal  estate.] 

The  Attorney  General. — ^The  form  of  the  writ 
proves  that  the  order  is,  to  seize  the  debtor's 
lands,  and  to  take  his  goods  and  chattels. 

[ftvLLOCK,  -Btfran.— That  will  not  decide  thid 
case.  Thd^  question  is,  what  ought  to  be  the 
operaJtfon  of  the  writ*  under  the  circumstances? 
which  is  much  too  grave  a  matter  to  be  decided  iii 
this  way,  on  a  mere  motion  for  2LnldnU)f>eas  ma^ 
nus—ia  short,  for  a  judgment  against  the  Crownl 

(a)  8  Rep.  171.  {h)  Parker's  Rep.  04. 

*  Seethe  note  at  the- end  of  this  case. 
VOL.  XII.  Q  Q 
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Graham,  Baron. — And  that  by  one  of  oar 
•rheKiNo   ^^^^^»  *^  whom  we  could  hardly  refer  a  matter 
V.         of  so  great  moment,  which  should  be  the  subject 
aJd^oSTer.  ^^ ^  judicial  determination.] 

On  the  second  alternative  of  the  rule  it  was 
urged,  that  a  reference  had  become  necessary, 
because  the  inquisition  taken  on  the  writ  of  diem 
clausii  extrenium  had  not  distinguished  the  part- 
nership property  of  the  firm  from  the  sole  pro- 
perly of  the  deceased  partner,  in  finding  what 
lands  and  tenements,  goods  and  chattels,  the 
deceased  partner,  against  whose  estate  it  was 
directed,  had  died  seised  and  possessed  of. 
The  object  of  it  was,  to  prevent  a  confusion  of 
property,  and  to  keep  that  of  the  deceased  dis- 
tinct from  that  of  the  firm,  for  the  purpose  of 
obviating  the  difiiculties  in  settling  the  various 
claims  and  rights  to  which  such  an  indiscrimi- 
nate seizure  would  subject  all  parties. 

On  that  point  it  was  submitted,  that  as  it  had 
already  been  expressly  determined  in  two  several 
cases  in  this  Court — ^^fhe  King  v.  Rock  and 
others  (a),  and  The  King  v.  Clough  (Jbl) — ^that, 
where  partnership  property  had  been  seized  un- 
der writs  of  diem  clausit  extremum  against  one  of 
the  firm,  the  course  was  to  apply  for  a  reference 
to  the  Deputy  Remembrancer,  in  order  that  he 
might  make  his  report,  ascertaining  and  distin- 
guishing the  joint  and  separate  property^  that 

(a)  Ante,  yol.  ii.  p.  19S.         (b)  Ibid,  in  Wftis. 
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part  of  the  rale  should  be  made  absolute.    No      1893« 
amoveas  manus  was  asked  in  this  case,  and  there-   jjj^j^^ 
fore  the  only  objection  which  had  occurred  to         v. 
the  Court  in  the  cases  cited  did  not  arise  here.  undarotlMr, 
There  was,  therefore,  direct  authority  for  that 
part  of  the  application;  which  was,  besides,  so 
reasonable  in  itself  and  beneficial  in  its  objects 
as  to  be  a  desirable  course,  even  if  there  were  no 
precedent  for  its  adoption. 

The  third  and  last  part  of  the  order,  it  was 
urged,  was  so  palpably  a  matter  of  justice  and 
equity,  depending  merely  on  the  facts  of  the 
ease,  that  the  Court  would  have  no  difficulty  in 
making  it  absolute  so  far :  for  if  it  were  true  that 
any  part  of  the  proceeds  of  the  leasehold  estates 
had  been  applied  in  the  discharge  of  legal  in- 
cumbrances existing  thereon,  nothing  could  be 
more  proper  or  convenient,  as  well  for  the  Crown 
as  the  debtor,  than  that  so  plain  and  simple  an 
investigation  should  be  the  object  of  a  summary 
proceeding,  in  order  that  right  might  be  imme- 
diately done,  without  further  delay,  trouble,  or 
expence  on  dther  side. 

The  Attorney  General  replying,  insisted  that 
no  part  of  the  application  could  be  sustained, 
for  the  reasons  before  given.  As  to  the  last  part 
of  the  rule,  it  was  particularly  necessary  as  a 
preliminary  admission,  that  the  applicants'  claim 
on  the  lands,  on  the  ground  of  their  being  sold 
before  the  date  of  the  diem  clausit  extremum,  which 

Q  q2 
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1888^      v^,  in  fact,  the  only  ofejel^t  of  this  rale,  sboukl 
'fhT^^iNo  ^^  *^*  abaftdotied :  btit  that  nothing  could  be 
Vi        done  without  an  admission  of  the  Crown's  debt, 
aft^Aaoiher.  o^  the  detetmination  of  the  question  of  its  exist- 
ence on  the  record,  before  the  Court  coold  in  any 
manner  interfere,  for  any  purpose,  with  the  pro- 
ceedings on  the  part  of  the  Crown. 

T/ie  Lard  Chief  Baron. — I  have  not  the  least 
doubt  that  it  is  impossible  to  grant  this  rule  re- 
sfifectinga  matter  of  seizure,  involvfaig  m  many 
claims*  ad  it  doesv  tad  also  several  poiafts^  of  hw, 
which  wottid  tktifi  be  necessarily  detemtined  by 
usi  mk  soiamary  way,  or  be  referred  to  aa  officer 
of  the  Court. 

C^AHAM,  Bar&H. — It  is  quite  impossible*  The 
s^plicatien  oiig;ht  to  set  out  with  an  admissioa 
of  the  debt  ^  and  even  f  heti  these  references  re- 
quired to  be  Bi^de  to  the  Deputy  Remembrancer 
javolve  so  many  important  questions  that  1 
shouI<i,  for  one,  have  been  in  very  great  doubt 
about  it;  I  mther  appreheUd  it  wa&  the  impres- 
sion upon  my  mind  when  this  application  was 
made,  that  all  that  was  asked  of  us  was  simply  a 
reference  to  the  officer  to  ascertain  the  aettoal 
state  of  the  partnership  property. 

In  that  case,  indeed,  ubdi^r  the  ci^euni* 
stances  of  the  involved  state  of  the  debts  which 
he  owed  to  the  partnership,  I  shouM  hate  thought 
thisit  a  i*eferehce  was  d.ec6rdiVkg  to  the  com* se  ef 
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the  Coiirt ;  but  this  inyolve^  90  nmhy  nice  queBr      18S3. 

tiow^   I  cannot  think  it  a  proper  fiubjec^  of  i^||7ki^ 

motion.  ,,  «'• 

Hodge 

aad  another. 
Gaseow,  Baron^ — It  not  unfreqtiently  hap- 
pens,  ia  this  and  other  Courts  where  €X)mpiicated 
que8tk)n8  of  fact  come  before  the^Court,  that 
we  liefer  it  to  a  competent  officer,  und  leave 
Mr  subseipneat  decbiun  to  awmt  the  report  of 
ihatoifficer;  but  I  hav-enotbeeq  aUa  to'getovev 
tiue  single  circamstaaite  of  tbe  opposition  offered 
on  the  part  of  the  iCrovn,  which  is  interested  in 
tliis  fiuJ^ept*  The  question,  tberdbre,  in  (his 
ease  i9»  whether  the  Court  can  interfere  in  the 
manner  prayed,  not  only  without  the  consent, 
but  against  the  will  of  the  Crown,  appearing  by  , 
the  Attorney  General,  and  offering  anxious  o()- 
position  to  it. 

Uu LLOCK,  Baron. — I  entertain  great  doubts 
^pon  eome  parts  of  tfab  tnotioai. 

J  thiiiJk  that  with  reqiect  to  one  of  them,  some 
sort  of  remedy  suoh  as  that  wlkich  has  been  sug* 
gested  at  the  bar  ought  to  be  applied ;  and  so  far 
the  application  ought  to  be  acceded  to :  but  1 
am  against  deciding  any  of  the  questions  upon 
motion,  which  include  any  nice  point  of  law 
that  ought  to  be  put  upon  the  record. 

The  application^  jas  made  to  iis,  divides  itself 
into  three  several  considerations,  two  of  which 
raise  pointo  of  law.    As  to  the  tliird,  I  confess 
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1893.  that  if  there  be  any  part  of  the  estates  seized  that 
.J^JI^"^^  have  been  band  fide  parchased  of  the  execaton 
V.  since  the  decease  of  the  party,  and  in  respect  of 
anduio^n  which  the  purchose-money  has  been'paid,  it  ap- 
pears to  me  that  there  would  be  little  difficulty  in 
disposing  of  the  motion  so  far  in  the  way  in  which 
the  Court  are  asked  to  dispose  of  it  I  cannot  un- 
derstand on  what  ground  it  is  the  party  is  to  ac- 
cede to  the  debt  before  he  makes  a  claim  in  this 
Court  If  the  property  of  a  mere  stranger  is 
taken,  be  may  know  nothing  of  the  debt  of  the 
party.  I  do  not  know  on  what  principle  of  law 
it  is  to  be  so  held*  If  there  be  authorities  to 
that  extent  they  must  be  sustained  :  but  I  do  not 
know  upon  what  law  it  is  that  a  party,  coming 
here  upon  a  plain  case,  is  to  admit  the  debt  of 
the  Crown,  when  he  knows  nothing  about  it; 
but  here  there  is  a  denial  of  the  debt,  and  it  will 
be  ultimately  traversed. 

Upon^the^  ground,  however,  that  the  motion 
presents  questions  of  law  for  discussion,  I  am 
of  opinion  that  we  ought  to  refuse  an  appli- 
cation to  entertain  which  would  be  to  determine 
those  questions  in  a  manner  not  sufficiently  deli- 
berate, on  a  summary  motion-^1  such  points 
requiring  to  be  raised  on  the  record. 

Rule  dischai^ed. 


The  application  having  been  thus  refused,  the 
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daimants  afterwards  put  their  claims  upon  record       1823. 

v. 

The  plea  of  the  applicant  Ludlow  was  in  the  ^nJanoSier, 
following  terms : 

'*  Michaelmas  Term,  in  the  third  year  of  the 
reign  of  King  George  the  Fourth, 

*'  And  now  here  at  this  day,  that  is  to  say,  on  pi««- 
the  sixth  day  of  November  in  this  same  Term, 
Edmund  Ludlow,  by  William  Thompsonj  his  At* 
toraey,  comes  and  claims  the  property  of  certain 
of  the  lands  and  tenements  in  the  inquisition  an- 
nexed to  the  said  writ  of  diem  clatisit  extremum 
mentioned ;  to  wit,  all  that  capital  mansion- 
house  situate  at  Saint  MichaeVs  Terrace,  in  the 
parish  of  Stoke  Damoi'el,  with  the  appurtenances 
iu  the  said  inquisition  mentioned  to  belong  to 
him  ;  and  he  prays  oyer  of  the  said  writ  oi  diem 
clausit  extremum,  and  of  the  return  thereof,  and 
of  the  said  inquisition  taken  thereon ;  and  of  the 
ioquisition  therein  recited  and  mentioned  to  have 
been  taken  on  the  eighteenth  day  of  Aprils  in 
the  year  of  our  Lord  one  thousand  eight  hundred 
aad  twelve :  and  they  are  read  to  him.  And  be- 
cause the  said  Edmund  Ludlow  is  not  as  yet 
fully  advised  to  plead  in  the  premises,  he  prays 
of  the  grace  of  the  Court  a  day  to  be  given  him 
at  which,  and  so  forth.  And  thereupon  a  day 
is  given  to  the  said  Edmund  Ludlow  until  in 
eight  days  from  the  day  of  Saint  Hilary,  at  which 
(lay  the  said  Edmund  Ludlow  appears  as  befori^, 
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188S.  and  #or  th^  reason  aforesaid  has  a  further  day 
.jj^*!^^  given  to  him,  until  in  fifteen  days  from  the  day 
t'-  of  Easter  ;  at  which  day  he  appears  here  as  be- 
andanotiier.  f^^^r  ^nd  complains  to  have  been  greatly  vexed 
Plea.  and  molested  under  colour  of  the  premises,  be- 
cause  protesting  that  the  said  writ  of  diem  clau- 
sit  extremum,  and  the  return  thereof  and  inquisi- 
tion taken  thereon,  are  severally  insufficient  in 
law,  whereunto  he  has  no  occasion,  nor  is  he 
bound  by  the  law  of  the  land  to  answer ;  never- 
theless for  plea  the  said  Edmund  Ludlow  saitti, 
that  before  <he  issuing  of  the  saki  writ  of  diem 
clausit  extremumy  and  before  and  at  the  time  of 
his  death,  the  said  Frederick  Dansey  was  pos- 
sessed of  the  said  mansion-house  with  the  appur- 
tenances, under  and  by  virtue  of  a  certain  in- 
denture of  lease  before  then,  to  wit,  on  the 
twenty-fourth  day  of  June,  in  the  year  o(  our 
Lord  one  thousand  eight  hundred  and  twelve, 
made  by  Sir  John  Saint  Aubin^  baronet,  of  the 
one  part,  and  the  said  Frederick  Dansey  of  the 
dther  part ;  which  said  indenture,  sealed  with 
the  seal  of  the  said  Sir  John  Saint  Aubin,  the 
HiUd  Edmund  Ludlow  now  brings  here  into  Coort, 
the  date  whereof  is  the  day  and  year  last  afore- 
said ;  by  which  said  indenture  the  said  Sir  John 
Saint  Anbin,  for  the  considerations  therein  men- 
tioned, did  devise  and  lease  to  the  said  Frede- 
rick Dansey  the  said  mansion-house  particularly 
mentioned  and  described  in  the  said  indenture, 
To  have  and  to  hold  the  said  mansion-house  \nX\i 
the  appurtenances  unto  the  said  Frederick  Dan- 
serf,  his  executors,  administrators,  and  assi^ss, 


TRINITY  TBRM,  4  6B0.  IV.  MO 

from  the  day  of  the  4ate  of  the  «aicl  inden*^ 
tare  for  and  during  and  unto  the  fiiU  time 
and  term  of  ninety-nine  years  from  thence  next 
essaing  and  fully  to  be  completed  and  anded,  if 
one  Bartholomew  Boyle  Tkomasy  esqnire,  Louiem 
Tk&mas  his  wife,  and  her  {loyal  Highness  the 
Princess  Charlotte  of  Wetiet^  or  any  or  either  of 
them  shaU  so  long  live ;  as  by  the  said  indenture, 
reference  being  therennto  had,  will,  among  other 
things,  more  fully  and  at  large  appear ;  by  ▼if'- 
tue  of  which  said  demise  the  said  Frederick 
BoMseif  entered  into,  and  became  and  was  pos» 
eessed  of  the  said  demised  premises,  with  the 
appurtenances,  for  the  said  term  so  to  him 
granted  thereof  as  aforesaid.  And  the  saad 
Prederiek  Dansey  bemg  so  possessed  of  the  said; 
demised  premises,  with  the  appnrttmances,  af* 
lerwards,  and  during  the  said  term  by  the  said 
indenture  granted,  to  wit,  on  the  twelfth  day  of 
March,  in  the  year  of  our  Lofd  one  thousaiMl 
eight  hundred  and  twelve,  at  Westminster^  in  the 
county  of  Jfidcifesea?,  duly  made  and  puUiabed 
his  last  will  and  testament  in  writing,  bearing 
date  on  a  certain  day  therein  mentioned,  to  wit^ 
the  twelfth  day  of  March,  in  the  year  of  our  I^ord 
one  thousand  eight  hundred  and  thirteen,  ^nd 
thereby,  amongst  other  things,  gave  to  hi?  daugh- 
ter, the  said  Louisa  Thonuu,  and  the  said  Barlho- 
lamew  Boyle  Thomas,  the  said  leasehold  mai^sion* 
bouse,  with  the  appurtenances,  during  their  lives 
and  the  life  of  the  longest  heir  of  them  :  and  by 
his  said  will  the  said  Frederick  Dansey  there  and 
then  appointed  William  Hodge,  Be^ijaminJ^auk-^ 
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was.      wUl^  and  William  Dansey  joint  executors  of  his 
ThTklNo   ^^^^  ^^^  •  ^^^   afterwards,  to  wit,  on  the  day 
V.        and  year  aforesaid  Died,  so  possessed  of  the  said 
^ndaaoHiec.  ^^0^1^^  premises,  with  the  appurtenances,  with- 
PiM*       out  re? oking  or  altering  bis  said  will  with  respect 
to  the  said  bequest ;  tifter  whose  death,  to  wit, 
on  the  day  and  year  last  aforesaid,  at  Westmm- 
ster  aforesaid,  the  said  Benjamin  Nankwill  duly 
proved  the  said  will  and  testament,  in  the  Pre- 
rogative Court  of  Charks,  by  divine  providence 
Archbishop  of  Canterbuinf^   Primate  of  all  Eng- 
land,  and  Metropolitan,  in  due  form  of  law,  aad 
took  upon  himself  the  bintfaen  of  the  execution 
thereof.    And  afterwards,  and  long  before  the 
issuing  of  the  said  writ  of  diem  clausit  extremum 
against  the  said  Frederick  Dansey,  deceased,  to 
vvit,  on  the  twenty^fourth  day  of  March,  in  the 
year  of  our  Lord  one  thousand  eight  hundred 
and. eighteen,   by  a  certain  indenture  then  and 
there  made  between  the  said  Benjamin  Nankwill 
of  the  first  part,  Bartholomew  Bojfle  Tlunnas  and 
Louisa,  his  wife,  of  the  second  part,  4ind  the  said 
Edmund  Ludlow  of  the  third  part ;  one  part  of 
which  said  last^-mentioned  indenture,  sealed  with 
the  respective  seals  of  the  said  Benjamin  Nank- 
will,  Bartholomew  Boyle  Thomas,   and  Louisa, 
his  wife,  the  said  Edmund  Ludlow  now  brings 
here  into  Court,  the  date  whereof  is  the  day  and 
year  last   aforesaid,    reciting,    amongst    ether 
things,  that  the  said  Benjamin  Nankwill,  as  such 
executor  as  aforesaid,  had,  with  the  privity  and 
approbation  of    the  said    Bart/iotomew  Bqyle 
I^otnas  and  Louisa,  his  wife,  contracted  with 
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the  said  Edmund  JLudlaw  for  the  absolute  sale  to  1828. 
bini  of  the  8aid  mansion -house,  with  the  appur-  xh^kiNo 
teoaaces,  comprized  in  the  said  indenture  of  'v 
lea«e,  a  certain  other  indenture  of  lease  therein. ^^^^^^^^ 
meottoned,  for  the  sum  of  three  thousand  pounds  pie^ 
to  the  said  Bemjamin  Nankwilly  in  pursuance  of 
the  8aid  agreement,  and  in  consideration  of  the 
«uid  of  diree  thousand  pounds  of  lawful  money  of 
Great  Britain  to  the  said  Benjamin  Nankwilly  as 
such  executor  as  aforesaid,  paid  by  the  said 
EdmundLudlow  at  or  before  the  execution  of  the 
said  last-mentioned  indenture,  with  the  privity 
of  the  said  Bartkalomew  Boyle  TAtmuu  and 
LmiiMf  his  wife,  testified  by  their  being  parties 
to  and  executing  the  said  last-mentioned  inden- 
ture; the  receipt  of  which  said  sum  of  three  thou- 
sand pounds  he  the  said  Benjamin  Nanktvitl  did 
thereby  acknowledge,  he  the  said  Benjamin  Nank^ 
willf  as  such  executor,  and  with  such  priyity  as 
aforesaid,  did  bargain,  sell,  and  assign,  and  the 
said  Bartholomew  Boyle  Thomas^  and  Louisa^  his 
wife,  did  bai^ain,  sell,  assign,  transfer,  and  set 
o?er  unto  the  said  Edmund  Ludlow^  his  execu- 
tors, administrators,  and  assigns,  all  that  the  said 
capital  mansion-house  in  the  said  herein-before 
recited  indenture  of  lease,  and  a  certain  other  in^ 
denture  therein  mentioned,  demised,  with  their 
appurtenances;  and  all  the  estate,  right,  title, 
int«*est,  and  term  of  years  the  said  Benjamin 
Nankwilly  Bartholomew  Boyle  Thomas,  and 
'Louisa  Thomas^  his  wife,  and  every  of  them,  of, 
in,  to,  from,  out  of,  or  upon  the  same  premises, 
To  have  and  to  hold  to  the  said  Edmund  lMdlotv\     '    - 
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3fi29.      his  executors,  adminisixatorA,  axud  assigns,  for 

•pj^"^^  all  the  residue  ,of  the  said  term  of  ninety-nine 

V.        years  created  by  the  said  indenture  of  lease,  and 

imd  another,  t* Certain  other  indenture  of  lease  therein. 


Plea.  IJOQed.  And  the  said  Edmund  Ludlow  Ibrtber 
«ays,  that  the  s^id  term  is  yet  unex{iired,  and 
t|>t3  said  Barthdomew  Boyk  Thamag  and  Ijom9a, 
bis  wife,  are  still  in  £uU  Ufis,  to  vrit,  at  Westfois^ 
Her  afonraaid,  and  that  the  aaid  smn  of  three 
tbouaabd  pounds  30  auentioned  to  be  paid  ai 
aforesaid  was,  long  before  tbe  issaing  of  tbesaid 
vrit  of  diem  elawit  ^xtremum^  paid  to  the  aaid 
Bmjcmm  Nankwett^  aad  waa  the  full  and  fair 
i^alae  of  the  residue  of  the  aaid  tenu  in  the  said 
lasfr-mentioned  indenture  mentioned ;  and  that 
the  9aid  Edmwnd  Ln^w  had  not,  at  the  time  of 
^^  making  of  the  said  imlentiire,  orpaymeat, 
aoy  notice  <)f  the  said  inquisition  ia  the  said  writ 
of  Wl^  dwdt  wtretmim  mentiDoed  to  have  beea 
taken  oq  the  said  eighteenth  day  o( Aprils  in  the 
year  of  our  Lord  one  tbousand  eight  hundred 
and  twelve,  without  this  that  the  said  Fredarkk 
Ihm$y^  WiUiam  Dans^^  WUHam  C^ok,  and 
George  Sfuire^  at  the  time  of  taking  the  said  in- 
<|uisiti<Mi  last  mentioned  were  indebted  to  his 
asiid  late  Majesty  in  tlie  aaid  sum  of  eight  thou- 
sand four  hundred  and  thirty  pounds  thirteen 
^faiUi^gsaad  eleven-pence  fa^fpenny,  or  any  part 
thereof,  for  duties  of  Excise  on  beer,  in  mauaer 
and  form  as  in  ttmt  inquisition  supposed ;  ail  which 
matters  and  things  the  said  £Umtmd  Jjudkm  is 
ready  to  verify  and  prove  as  the  Cmirt  shall  oansi- 
^^r ;  VVherelbre  he  prays  judgment,  and  that  the 
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imnds  of  our  said  Lord  the  Kiiig  mky  he  amaved      i923. 
from  the  possession  of  the  said  uiaiiSion-hoQse  r^JTV^ 
in  tbe  ^id  inqtiftition  taken  upon  the  said  writ     .  v. 
o{^HMckm$itea*remum  as  aforesaid,  and  that  tfa6  ^^^^^ 
mid  Edmund  LuMmo  may  htt  ifestored  to  the       piea. 
posscmdn  thereof  for  the  residue  of  the  said 
term ;  and  that  as  well  tbe  said  Sir  TKomag  Tra^^ 
toH  Fuller  Elliott  Drake,  Sheriff  of  the  county  of 
Devouy  as  all  future  Sheriffs  of  the  said  county, 
may  be  discharged  of  the  said  mansion-house, 
with  the  appurtenances,  the  said  inquisition^  in 
their  accounts  towards  his  said  Majesty,  and  the 
said  Edmund  Ludiaw,  as  to  the  aforesaid  pie- 
mises,  may  be  dismissed  from  .the  Court,  &c. 

^' J.  Parker 

On  this  plea  (and  others  of  the  same  descrip- 
tion by  other  parties)  being  put  on  the  record^ 
tbe  matter  was  not  further  proceeded  in  on  the 
part  of  the  Crown. 


%*  Tbe  consequences  of  the  common  error  of 
confounding  in  argument  the  King's  writ  of 
dtfifi  dauHi  extremum  with  the  writ  of  extent^ 
which  ao  frequently  occurs  in  all  the.  books,  and 
almost  in  every  case  where  the  former  process  is 
the  subject  of  discussion,  are  very  conspicuous 
in  thto  cais6.  In  flict',  thd  qoestions  vaisisd  here 
^ibuftd«dapoii  it  It  appears  to  hate  been 
^ffgti^  th^t»  in  as  much  as  an  extent  binds  from 
rt»te9te^  m  also  does  the  writ  of  diem  ebmsii 
eaitr^mtm^  as  that  also  isf  an  extent.    Unqiies^^ 


574  CA«ES   IN  THE   BXCHCQUER» 

1833.      tionably,  if  the  Court  had  suffered  the  point  of 
fy^J^"j^^   law  which  arifies  on  the  first  question  brought 
V*         before  them  by  the  first  part  of  the  rule  to  ha?e 
wd  another,  ^eeu  argued^  that  proposition,  whether  trae  or 
false,  would  have  been  most  material  in  the  dis- 
cussion,   as   the  whole  point  would   ha?e  de- 
pended on  iU 

The  intrinsic  and  important  diflference,  in 
form  and  effect  between  the  process  of  extent 
and  that  of  diem  clausit  extremum  is  so  great  as 
to  deserve,  particular  notice. 

*  TTie  true  nature  of  the  diem  clausit  extremum^ 
and  its  legal  force  and  effect,  is  only  to  be  ga- 
thered from  the  original  form  of  the  writ  in  use 
when  it  issued  only  from  the  Treasurer's  Re- 
membrancer's OflSce,  before  the  statute  of  the 
SSd  H.  8,  ch.  39,  for  the  recovery  from  the  estate 
of  deceased  Crown  debtors  of  the  King's  debts, 
forming  part  of  the  common  law  revenue  of  the 
Crown, — a  form  which  continued  to  be  used  for 
the  King's  debts  until  the  bulk  of  that  revenue 
became  exchanged  for  supplies  furnished  to  the 
Crown  by  legislative  provisions,  and  the  writ  of 
diem  clausit  extremum  was  consequently  no 
longer,  or  but  very  rarely,  sued  out  of  that  office 
of  the  Court. 

•  The  main  points  of  difierjence  in  the  chaiaeter 
and  operative  power  of  the  two  kinds  of  procew 
consist  in  the  following  distinguishing  properties 
belonging  to  the  diem  clamit  extremum  alone : — 
First,  it  binds  the  personal  property,  not  only 
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from  the  teste  or  the  award  of  process,  but  from     .  18SS. 
the  death  of  the  debtor.     Secondly,  it  is  not  xJ^^^^ 
necessary  to  the  issuing  of  the  dieni  clausit  ex-         v. 
trenmm  that  the  Crown's  debt  should  be  in  dan-  .andaro^ 
ger  from  insufficiency  of  assets. 

The  diem  clausit  ea^tremum  has,  like  the  writ  of 
extent,  been  supposed  to  be  founded  on  the 
statute  of  33d  Hemy  8,*  and  to  have  been  given 
to  the  King  in  effect,  though  not  in  terms,  by 
that  statute;  although  it  is  sometimes  said 
(perhaps  quite  as  erroneously)  to  be  founded  on 
Magna  Charta.  On  the  first  supposition  it  has 
been  clothed  with  all  the  real  and  supposed  attri- 
butes of  the  writ  of  extent,  and  invested  with 
all  the  incidents,  and  subjected  to  all  the  re* 
straints  said  to  belong  to  that  process.  On  the 
last  of  those  suppositions  it  has  been  asserted, 
that  although  it  is  armed  with  all  the  powers 
assumed  to  have  been  conferred  on  the  extent  by 
the  33d  Hch.  8,  c.  39,  it  retains,  unfettered  by 
any  distinction  imposed  by  that  statute  on  the 
process  of  extent,  the  preference  which  the 
Kia^  had  by  the  common  law.f  And  this  dis- 
tinction is  taken  thereupon,  "  that  all  that  is 
required  is,  that  the  party  should  die  indebted  to 
the  King,  but  not  that  he  should  die  indebted 
by  record ;"  whereas  it  is  a  well-known  and  uni- 
versally acknowledged  proposition  in  revenue 
law,  that  a  man  cannot  be  indebted  to  the 
King  but  by  matter  of  record. 

♦  See  Parker's  Reports,  Eex  y.  Curtis,  p.  104. 
t  Ibid.  p.99. 
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UM.         The  character  and  efficacy  of  tbts  inril  UrfllUb 

TkeiMG    ^^^^  ^^^  ^^^  following  accoimt  of  its  viituM, 

«•         offide,  and  use,  when  issued  from  the  Aevone 

JSiiSet.  Olftce  of  the  Court,  which  winsbortty  befccfcie 

the  public* 

"  Another  species  of  the  strong  process  issu- 
able out  of  this  Office  yet  remains  to  be  spoken 
of,  before  the  subject  of  the  Long  tVrit  or  gene- 
ral process  of  the  Court  be  treated  on,  as  this 
form  of  ivrit,  although  not  resorted  to  in  mo- 
dem times  for  debts  arising  in  this  Office,  is  also 
included  in  that  powerful  mandate. 

"On  the  death  of  any  pertson^  indiebtfed  c*  «<> 
eoantaUe  to  the  King,  it  becomes  the  dut^  ctf 
the  Officers  of  the  Crot^n  Revenue,  in  whose  def- 
partment  the  debt  ^  did  arise  oi"  grow  (i«ie,''tor 
•the  account  shonld  be  rendered,  to  sue  6nt  d  wrt 
Of  IHeKk  efaUHt  extremvm.  This  ^rrit  ki  dnrectM 
agaiifst  the  personal  and  real  estate  of  the  de- 
ceasred:  and  the  fact  of  the  death  of  the  Oronm 
debfot*  is  dfvteelf  alone  ^  sufficient  ground -for 

isguiKg  ilr.t 

. .. .      •  ^ »  . ,-»  . 

"  When  such  process  was  issued  out  of  thif 

OffiQCj  as  it  formerly  (particularly  before. ^hf 

^PlA^»iiM6»4 M  Ae  IM^ and 'PrtMce ^amMwdtrnfimi 

'    *^f  ftLA  Ycty  tt<6etd  case*^  thete  had  been  nor  tr0dtMt  if 

^9hA  Wmt  1^  Eitato  of  Hoi^  dim§e^  miede  14  ftund  Aa  »- 

«0l^(t3  PriocTa  Ekchefuer  mwgQfthvpvpc^ls;— iV«tar 

Seports,  p.  279),  it  was  sen-  Uj  becaoaa   firon  its  tons 

ously  urged,  as  an  objection  thia  writ  ha«  been  unaccoant- 

in  poin^f  of  regularity  to  a  writ  ably  ^otisi^ted  fo  be' wbat  Is 

o( Diem  clauntexfremum,  thai  called  imiBtf«<fi "    ■   '   •    ' 
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33d  of  Hen^  8.)  very  frequently  was,  the  form      i92S. 

and  language  of   the  writ  was  very  different  .^J'*'*^;**^  . 
i»         I  i*  1  !•  -r^.         »       •  The  King 

from  that  of  the  ordinary  iJtem  claustt  extremum         ^. 

issued  at  the  present  day  by  the  King's  Remem-     ^^^^ 

brancer. 

"  This  process,  like  most  other  writs,  takes  its 
name  from  certain  prominent  words  expressive 
of  the  occasion  of  its  issue,  contained  in  the 
body  of  the  writ. 

"  There  is,  perhaps,  no  Exchequer  process, 
with  the  exception  of  the  Extent,  so  little  un- 
.  derstood  at  the  present  day  as  is  this  very  im^ 
portant  prerogative  writ.  It  has  been  the  cus^ 
torn  to  consider  it  as  a  species  of  Extent  founded 
on  the  statute  of  the  33d  Hen.  8.  This  is  a 
most  extraordinary  delusion,  incompatible  with 
the  course  of  the  Court,  and  contradicted  by  the 
evidence  of  the  Records,  and  should  be  speedily 
and  fully  exposed  and  exploded.  The  miscon- 
ception has  most  probably  arisen  from  the  intro- 
duction into  the  modem  writ  of  Diem  clausit 
extremum  (now  for  the  most  part  issued  from  the 
King's  Remembrancer's  Office)  of  a  clause  di- 
recting the  Sheriff  to  cause  the  goods  and  lands 
to  be  appraised  and  extended^  with  the  usual  re- 
ference to  the  statute  of  the  33d  Hen.  8,  common 
in  those  days,  as  now,  to  every  species  of  strong 
process  issuable  from  that  Office  of  the  Court, 
and  from  jts  being  founded  ordinarily  on  a  com 
mission  to  find  debts  due  from  the  deceased  to 
the  Grown — a  preliminary  in  many  or  most  cases 

VOL.  XII.  R    R 
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]jB28.      wholly  unnecessary,  and  often  improper    For 

Th«^kiNG    *^^  present  the  writ  of  Diem  clausit  extremum 

i>.         from  this  Revenue  Office  of  he  Court  only,  iiili 

wdMiot^r.  ^^  *'^®  subject  of  consideration.     The  various 

points  of  difference  between  this  process  on  one 

side  of  the  Court  and  the  other,  will  be  more 

fully  and  satisfactorily  explained  in  the  Second 

Book  of  this  Treatise  on  the  subject  of  the  Prac- 

tice  in  the  Office  of  King*8  Remembrancer.* 

*<  The  writ  of  Diem  clausit  extremum  being 
founded  on  the  fact  of  the  death  of  the  Crown 
debtor  or  accountant,  the  object  of  it  is  to  se* 
cure  the  effects  of  the  deceased  to  satisfy  the 
aetual  or  possible  debt  of  the  Crown.  The  pro- 
cess is  a  Capias  in  manus  of  the  goods  and  chat- 
tels, lands  and  tenements,  which  the  debtor  had 
om  the  d(iy  on  which  he  died^  in  order  that  the 
Sheriff  may  answer  to  the  King  for  the  debt  out 
of  the  issues  of  the  lands  and  tenements,  if  he 
shall  not  be  able  to  levy  it  wholly  out  of  the 
goods,  &c.    There  is  always  contained  in  this 

*•  ♦  It  should  be  observed  taking  of  lauds,  if  th«  goods 

here,  that  eveu  on  that  side  of  should  be  sufficient ;  bnl  the 

the  Court,  this  writ  was  in  whole  was  to  be  bquiredof 

«se  before  the  statute  of  the  and  seized  (though  not  abso- 

9dd  of  Hen,  8.  in  the  case  of  lutely,  nor  was  the  debt  to  be 

Accauntantsot^^ Crown.  The  levied  thereout)  :  and  the  Cs- 

proeess     out    of   that    office  puu  in  numum  was  in  such 

against    such    persons    was,  cases  only  conditional  h&a%» 

however,    very    distinguisha-  expressly,  nomine  districtumu^ 

able.-^See  Book  ii. — It  con-  or  in  the  iMtftfre  of  a  distress 

tained  no  si  forte  clause  re-  qttausque  compukmerit, 
&taihing   the    inquiring  and 
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writ,  when  issued  out  of  this  Office  of  the  Court,      1828. 
a  clause  directing  the  Sheriff,  in  effect,  to  have  xhTKiNo 
recourse,  in  the  first  instance,  to  the  goods  and         ''• 
chattels  which  belonged  to  the  debtor  on  the  day  aad  another, 
of  his  death,  into  whosesoever  hands  they  shall 
have  come;  and  if  it  happen  that  these  should  be 
insufficient,  he  is  then  to  resort  to  the  lands  and 
tenements,  according  to  the  form  of  the  writs  in 
the  note.*    This  is  the  only  process  in  which 

"  *  Diem  clau!iit  extremum  agninst  the  estate"  of  a  deceaaed 
Crown  debtor, 

*•  Trin'  Brta  retom*  16  Eliz.— R*»  92. 

^B«*i*7  Regina  Vic' salt'm  Quia  Barnarde  nuper 

^^  3  de  Ockborne  in  Com*  Bucks  Thomas  Lichfelde  Cle- 
ricvs  nuper  Rector  Eccl'ie  Paroch'  de  Welsted  {and  we* 
veral  otheri)  qui  dies  suos  dauserunt  extremes  «/  accept' 
tmcf  tenebmUur  nobis  diebus  quibus  separatim  eonim  (a) 
obiemnt  in  separalibus  summis  subscript'  videl't  prefatus 
Barnarde  in  xiijr  nijcf.  de  rem  an  en'  de  xx«.  de  fine  per 
conailimii  D'ne  Regine  in  Camera  steilata  imposit'pro 
offensu  Lnecie  nuper  uxoris  ejus  Thomas  L.  el'icus  {and 
two  others)  in  xx  li'  super  ipsos  onerat'  pretextu  cujusdam 
recognitianu  coram  Baron'  hujus  Scc'ii  x**  die  Maij  annis 
regnor'  D'uor'  Ph.  et  Mar.  nup'  R.  et  Re'  4'*  et  6«*  in  pro- 
priis  personis  suis  tunc  recognit'  £t  postea  viz.  term^ 
Pasche  an*  i^  D'lie  Regine  nunc  xi"*  yirtute  b'ris  ipsius 
D.  R.  nunc  de  Sci*  fa'  versus  eos  recup'at'  [prefaf  (&c.) 
in  86f .  8d.  super  ipsum  assessat'  &  taxat'  de  uno  integro 
subaidio  (&c.)  prout  per  ingpectUmum  Rotular'  de  Scc*io 
n'ro  nob'  constat  Tibi  precipimus  q'd  non  omittas  quin 
earn  &c.  et  tam  per  sacr'm  proborum  et  legalium  homi- 
num  de  Balliva  tua  quam  omnibus  aliis  yiis  &c.  diligenter 
inquiras  quibus  diebus  &  annis  prefat'  Barnarde 

&  ceteri  prenominati  separaliter  obierunt    Et  que  et  cu- 

«  •  '  fpji'  (gemble). 
R  R  2 
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1823.       such  a  distinction  rs  made  and  iSuch  a  preference 
.^JT"^"^    directed  ;  and  it  is  obviously  meant  for  the  pro- 


V. 

Hodge 

andaootlier. 


jusmodi  f/ona  Sf  cataUa  et  cujus  precii  pref&tus  Bar- 

narde  &  ceteri  preno'iati  habuerunt  sive  eorum  quilibet  ha- 
buit  in  dicta  ballira  tua  dictis  diebus  ^tit6ici  sepatatim  ohi- 
etunt  et  ad  cvjus  vel  quorum  manus  eadem  boma  8f  caialla 
post  mortem  eorundem  Baraarde  et  ceteror'  prenomi" 

natorum  seu  post  mortem  eorum  slicujas  dm^menuU  et  m 
cujus  vel  quorum  manibus  iam  existuni  £t  ea  omnia  in 
quorumcunque  manibus  jam  existunt  in  dicta  balliva  tua 
Capias  in  manum  nVam  ad  separales  valencias  separalium 
debitorum  p'dictor'  eiindejleri  facias  separalia  debita  prc> 
dicta  lia  q^d  denarios  illos  habeas  coram  Eiaronibus  de 
Scaccatio  n'ro  apud  West'm  in  Octabis  saneti  MiCbaeli^ 
nobis  tunc  et  ibidem  sol  vend'  £t  si  fortcr  bona  &  catalls 
p'dictorum  Bamarde  et  ceterorum  prenominato- 

mm  sive  eorum  alicuj  us  ad  solucionem  Separalium  debito- 
rum predictorum  superius  super  eos  in  forma  p'd*ca  one* 
ratorum  non  sufficiant  tunc  non  omittas  propter  liberta- 
tern  p'dictam  quin  eam  ingjediaris     Ettam  persairameD- 
tum  eorundem  proborum  &c.  dHij^enterinquirasquas  ter- 
ras et  quae  tenementa  &  ci\jus  anutii  valoris  iidem 
Barnard  I.  L.  (&c.}  habueruut  sive  eorum  aliquis  habuit 
separalibus  diebus  quibus  ipsi  separatim  obierunt    £t  si 
.quis  vel  qui  feofTalus  seu  feuffati  fuit  vel  fuerunt  de  ali- 
quibus  terris  seu  tenementi9  ad  usum  predictorum 
B.  (&c.  naming  thxm)  sive  eorum   alicujus  unde  prefat' 
3*  &  ceteri  preuomiaati  exit'  et  proficua  in  vita  sua  perce- 
pit  vel  habuitp'ceperunt  vel  habuerunt    Et  ea  omnia  et 
singula  in  quorumcunque  man*  &c.  Capias  in  roan'  o'nts 
&  ea  salvo  &c.     Ita  q'd  de  exit'  inde  proven ienti bus  nob' 
respondeas  quousq^b'  de^separalibus  debitis  p^ifcis  super 
eos  in  forma  p*d*ca  oncratis  pknarie  fuerit  satisfaef  tcI 
aliud  inde  tibi  precep'imus     Et  constare  fac'  profatis  Ba- 
ronibus  n'ris  ad  diem  <&  locum  p'dict'quas  terr'etque  U?n' 
'  et  cujus  annul  valor*  Ceperis  in.  man'  n'ras  occ'one  preini*» 
et  ubi  unacum  die  cape  Vis  ejiisdem  in  man'  nVas  Pn»c»_ 
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tection     of    the    heir    and    the    widow    (a) —       1828. 
a    consideration    founded    partly    on    Magna  'jJJTking 

V. 

"  (a)  2  Madox  Hist.  Excb.  190,  191.  IloDGK 

and  amilLer. 

pimuR  eciam  tibi  q*d  non  omitt*  &c,  quin  earn  <&c.  £t 
dislriogasjomhes  executorc»  test'or  p'd*cor'  B.  et 

ceteror'  preno'iat'  Ac  admiaititrator*  honor*  et  catall'  &c« 
Kecnon  berecT  ct  tenent*  ten'  &  teuV  que  sua  fuer'  si  exe- 
cutor' non  habeant  per  terr'  &c.  Ita  &c.  ad  diem  predict' 
ad  respondqiid'  nob'  pro  predict*  B.  et  ceteris  pre- 

no'iat'  de  separal'  debit' p'dict'  unde  i&c.  T.  &c«  Per  mag- 
num Il"iie  an""  xiij"°  Regioe  nunc   In  Bedd'  et  Bui^ks. 

^'  [Diem  claysit'extremum  agaitist  the  estate ofdccecLsed  Sheriffs, 
for  debts  due  in  the  'Sd,  9th,  and  other  years  of  tlie  reign  of 
Jxing  Hinry  tite  7thJ\ 

llil*  Br'ia  ret*  26  H.  0.— Jl,  6. 
"  Novum  Castnim. — Rex  Vic'  &c.  Quia  Joh'cs  Penretk  nu[>€r 
Vic'Ville  p'd'ce  de  an*  3*  D'ni  lien'  [\\\\\y  R.  Angi'  vii 
pVis  n'ri  in  rill'  p'd'ca]  ac  T.  II,  nuper  Vic*  Ville  p'd'ce 
de  an*  »•  dicti  D.H.  (cStc.)  Et  {ike.  other  Sheriffs  fnr  other 
years)  dies*  sues  clauserunt  extremes  ut  accipimus  tene^ 
bantur  nob'  drebus  quibus  ol>icrunt  vi^.  -dictus  J.  P.  in 
ex  li'  vijj.  y'ld,  de  plurimis  debiiis  suis  (<l-c.)  Tibi  precipi- 
mus  q'd  non  omitt'  (&c.  as  in  long  tvrit,  icith  regard  to  t/te 
goods  and  chattels)  Et  ea  omnia  dec,  in  quorumtwmqve 
man  nunc  existunt  m  d'ca  bail'  tua  cap'  in  mai\'  n*ras  ad 
valenc'  debit'  p'dictor*  Et  i^^e  fieri  facias  sep'af  debit' 
p'dict'  Ita  q'd  denarius  illos  babeas  coram  Baronibus, 
(&c.)  Et  si  forte  bona  et  [<&c.]  Tunc  non  (Sic.  as  in 
long  tmt  with  respect  to  the  lands  and  taiemcnts). 

*'  M.  Br,  2  H.  6*— ll**  a,  dors. 

**  Cumbr — Rex  (&c.)  Quia  Joh'es  Dalmore  uup*  Vic' com' 
p'dicti  qui  diem  suum  clausit  extremum  ut  accepimus  te- 
nebatur  D'no  H.4  nup*  (&c.)  in  663  li'  3*.  64rf.  de  rem' 
comjy  sui  nup*  ad  Scaccm  dicti  nuf*  TV  redditi  de  Ojffie* 
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1823.      Charta,  and  partly  on  the  course  of  the  Exche- 
^if'V*^     <l^er  in  favour  of  inheritance  and  dower,  rights 


V. 
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and  another.  Vie*  pd*ci  viz.  a  festo  (&c.)  tibi  Prec'  q'd  {Sec)  et  per 

(&c.)*  dili^enter  inquir'  quibus  die  et  anno  p'd'cus  I.  oliiit 
necnon  que  etcujusmodibon'  et  cat'  et  cujus  precii  pdi^ 
tu8  I.  h'uit  in  ball'  tua  die  quo  obiit  et  ad  cujus  (&c.)  post 
mort'  ipiius  I.  deyenerunt  et  in  cujus  (&c.)  nunc  existant 
et  ea  omnia  in  quorumcunq' manibus  nunc  existant  ta 
bair  tua  capias  in  man'  n'ram  ad  yalentiam  deb'  p'dicti  et 
inde  fieri  facias  &c.  Ita  q'd  denar'  illos  habeas  ad  Scac* 
n'nim  apud  WesUn'a  die  S.H.  in  xv  dies  nob'  ib*  sol- 
vend'  £t  si  forte  (&c.)  in  d'ca  ball'  tua  supta  d'co  festo 
S*  M.  d'co  an""  x*"**  et  postea  et  in  cujus  (&c.)  nobis  re- 
spond' quousq'  nob'  de  debito  p'd'co  plenarie  fuerit  sads- 
factum  vel  aliud  (&c.)  T.  &c.  Per  R*"  Memorand  de  an* 
12  R.  H.  4.  nuper  R.  Angl'  Pasche  Precepta  i*  2^  Et 
R"  Memor  de  an*l"*»  Reg.  nunc  Hil'  brHa  retom'  i*  4  Ad 
quern  (d:c.)  lo  &c.  sicut  cont'  in  nem'  anni  sequentis  in- 
ter Br*ia  retorn*  de  teiin*  S.  M.  r*  vj**. 

**  Nota. — ^The  etcetercu  within  parenthetical  marks  are  in  the 
words  of  the  writ,  corresponding  with  the  passages  there, 
taken  from  Br.  2  H.  5  R^'O,  tergo  '  Wiltes/  infra,  p.  669, 
n.  (1). 

'  Piem  clausit  extremum  against  an  accouuiablt  officer  to  the 
Crown,  and  distringas  against  his  administrator  to  render  tke 
account  due,     [No  si  forte  clause,] 

"  Br'ia  ret*  Hil*  T.  2^  H.  8.— R*  3. 
"  CivitaV  Ehor — Rex  Vic' &c.  salutcm  Quia  Georgius  Essex 
nuper  Maior  et  Esc'  in  Com'  predicto  qui  diem  clausit 
extremum  vt  accepimus  tcnebatur  nobis  die  quo  obiit  iu 
compoto  reddendo  de  Exitibus  Escactrix  Regis  ibidem 
de  tempore  quo  fuit  Maior  et  Escaetor  ibidem  et 
non  computavit  prout  per  inspectionum  RotuJorrm  de 
Scaccario  n'ro  constat  de  Record'  vobis  Precipimus  q'd 
(&c. — mandate  to  take  the  usttal  inquisition)  quo  die  (&c.) 
que  bona  (tl'C')  necnon  qiia«  terras  (Arc.)   Et  ca  omcla  in 
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which  were  ever  highly  regarded  and  respected      182:}. 
by  the  law  of  England.  'i'TXTIl'a 

'*  There  is  a  case  in  Savilte  {a)  on  the  subject  andanother. 
of  this  verit  as  issued  out  of  this  Office^  which 
appears  to  have  been  reported  for  the  jsake  of 
the  proposition  that  under  it  both  the  goods 
and  lands  of  the  debtor  may  be  taken,  and 
that  the  process  shall  issue  on  the  death  of 
the  King's  debtor  against  the  executors,  the 
heir,  and  the  ter-tenants,  simul  et  semeL  It  i^ 
there  said,  that  two  persons  being  indebted 
{temp.  Eliz.)  to  the  Queen,  process  issued  fi^oin 
the  Treasurer's  Remeinhraricers  Office  to  levy  tlie 
debt  on  their  goods  and  chattels,  and  if  there 
were  no  goods  and   chattels,  then  to  seize  their 

**  (a)  Anon.  p.  52,  ca.  czi. 


quorumcunq'  manibas  {Sec)  capiatis  in  man  urn  nVain  no- 
mine distnctionU  Etca  salvo  ((&c.)  Ita  qd  de  bonis  6t 
catalUs  illis  aut  de  precio  eorundem  necnon  de  exitibus 
terraruQi  et  tenemeutorum  nobis  respondeatis  quousque 
nobis  in  premissis  pleuarie  fjorit  coiuputatuai  vel  aliud 
iade  vobis  precipimus. 

"  [Then  by  the  same  writ,  after  the  usual  command  that  the 
Sheriff  make  return  to  the  Court  uf  whdt  he  shall  have  done  in 
the  premises,  be  is  commanded  to  distrain  John  Chapman,  the 
adiziiQistrator,  of  the  goods  of  the  d6ccas;:>.i  ad  reddandum  Com" 
potum  taUedictum.'] 


"  Immediately  following  the  above  writ,  on  the  same  roll, 
is  a  writ  of  Diem  clausii  extremum  against  the  estate  of  John 
Hayes,  a  late  Receiver  General,  in  the  usual  terms. 
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1823.       lands  and  tenements,   &c.     *  And  the  Sheriff 

TheKvsQ    *  seizes  the  lands  :  and  now  Tanfidd  comes  and 

t>.         '  prays  that  the  process  he  stayed,  and  that  the 

andaiio^^tjr.  *  Court  make  process  against  the  executors.  The 

*  Court  denies  this:  but  if  you  will  pay  the  mo- 

*  ney  you  shall  have  aid  of  the  Court.    And  Fan^ 
*'  shawj  the  Queen's  Remembrancer,  says,  that 

*  after  the  death  of  any  debtor  of  the  Queen,  pro- 

*  cess  shall  issue  out  against  the  executors,  the 

*  heir,  and  the  ter-tenants,    altogether  and  at 

*  once.     And  this  is  the  course  of  the  Court' 

'*  That  writ  was  obviously  a  Diem  clausit  ex* 
tremum  as  issuable  from  this  side  of  the  Court. 
The  forms  of  the  process  in  the  notes  shew  that 
the  lands  are  to  be  seized  only  if  the  goods  found 
by  the  inquisition  should  beinsulBicient.  The  si 
forte  clause  in  that  case  comes  into  operation  as  a 
protecting  proviso.  There  is  also  a  distinct  com- 
mand at  the  conclusion,  in  the  event  of  insuffi' 
^  cient  goods,   to  distrain  the  executors  and  admi- 

nistrators of  the  deceased,  or  if  there  should  be 
uone,  his  heir  and  ter-tenants. 

*'  The  Diein  clausit  exlreinum  (a)  so  issued  by 

"  (a)   The  writ    of  Diem  goods  and  chattels  only  of  the 

ciatuit    extremum    invariably  debtor,  and  writs  were  iisaed 

,(Compaands  in  terms,  that  the  to  distrain  Au  debtors  in  aid  of 

goods  and  chattels  of  the  de-  his    executors,     not    having 

ceased  Crown  debtor  shall  be  other^'ise  sufficient  goods  to 

first  resorted  to,  as   already  satisfy  the  Crown, 
noticed,  and  it  has  frequently         «  In  Ryley'a  Placiti  Par- 

juipp^ed  that  the  writ  directs  liamentaria  this  dootiiac  on 

iiuj^niry  to  b^  made  of  the  tl?e  order  of  levyinf  iu  *s«i^h 
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die  Treasarer  s  Remembrancer    against  a  de*      I8S8. 
ceased  Crown  debtor  (of  record  of  course),  was  xheKu^G 

V. 

HODGB 

mande  par  bref  du  grant  Seal  wi«^ wither* 

as  Tresorer  et  Barous  del  £s* 

cheq'  qe    s'ils  peusscnt    tro* 

ver  per  enquest  ou  en  autre 

manere  qe  les  dettour  eit  biens 

et  chateux  dont  la  dette  purra 

■ujBSciantmcQt   estre  leve,  qe 

adoaqs  ils  facent  lever  la  dite 

dette  de  les  biens  et  chateux 

et  nexny  des  terres  tenaunts 

nient  contreesteant  lalettre  du 

prive  Seal,    Issint  totes  foiz 

qe  si  les  chateux  ne  suffisent 

mye,  qe   adonqes    les   terres 

soient  chargez  per  oweles  por- 

cionns  du  remnant.' — Eyl  PL 

Pari.  Appx.,  660.   l^et.  Parl» 

XII.  Edw.3,  N.12. 

•'  This  resorting  to  the  per* 
Bonals  in  the  first  instance  (as 
already  frequently  noticed) 
proceeded  mainly  on  the  prin" 
ciple  of  securing  the  Crown , 
by  checking  on  the  instant  the 
possible  transfer  of  the  per- 
sonal and  transitory  effects  of 
the  deceased  debtor^  and  by 
taking  them  into  possession* 
or  by  inquiring  in  whose 
hands  they  were,  if  already 
transferred,  and  pursuing  and 
taking  them  into  whosesoever 
hands  they  shotdd  have  came 
sinoBihis  deatfu  All  tliif  |Was 
obviously  on  tlie  part  ofr«Bd 


cases   IS  confirmed    by   the 
terms   of   the    answer  there 
giren  by  the  King  in  council 
to  the  petition  of  the  daugh- 
ters (and  their  husbands)  of  a 
deceased  Crown  debtor.  They 
say,  <  that  the  Sheriffs  of  So- 
merset (<!Jl:c.)  had  taken  of  the 
goods  and  chattels  of  the  de- 
ceased as  much  as  would  sa- 
tisfy his  debtd  to  the  King, 
and  that  the  King  had  com- 
manded the  Chancellor  by  let- 
ter, at  the  suit  of  the  execu- 
tors of  the  deceased,  to  make 
a  writ  to  the  Treasurer  and 
Barons  of  the  Exchequer  for 
the  delivery  ta  them  (the  exe- 
cutors) of  the  said  goods  and 
chattels,  to    enable   them  to 
perform  the  will,  and  the  debts 
to  be  levied  of  the  ter-tenants, 
to  the  great  damage  of  tho 
petitioners.       They   therefore 
pray  a  repeal  of  that  letter,  as 
contrary  to   the  tenor  of  the 
Great  Charter,  and  that  the 
debts  may  be    levied  of  tha 
good»  and  chattels.'    The  aa- 
iwer  indorsed  is,  •  Pur  ceo  qe 
il  Bestoiye  reson  qe  les  terres 
de  les  dettours  le  Roy  soyeat 
charges  tant  come  les  dettours 
ciealbieos  et  chateux^dont  la 
dttte  porra- estre  leve^    8oit 
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1823.      an  absolute  execution  in  terms  for  satisfaction 

»j|;j|^^^^   of  the  debt,  though  subject,  like  all  other  pro- 

V.        cess  in  this  department,  to  plea.*    When  that 

and  another.  „  .  ^^.^  ^^.  jj  ^  ^  g  ^  _j^.  ^  ^^^^^j 

'<  Wilte$.—Rex  Vic'  Salt''  Quia  WiUs  Bevyll  qui  obtit  die 
(&c.  17  Rich  2"^)  tenebatur  dicto  nup*  Regi  die  quo  obiit 
in  38  mar'  dc  autodia  omn*  terr^  ten'  reddituum  ei  pouet- 
rionum  cum  pertin'  in  Com'  p'dicto  quefuerunt  Johtia  Tre- 
▼erthian  sen'  in  man*  d*ci  nup'  R.  certis  de  causis  seisi* 
tor'  que  quidem  38  m*  p*  cessac'o*em  dicti  nup*  Regis  ad 
D'um  H.  nup'  Regem  Angl'  p'rem  n'rum  pertinuenint  et 
jam  adnos  de  jure  pertinent  tibi  precipimus  sicut  pluria 
q'd  non  omitt'  &c.  et  per  sacr'm  [p'bor'  et  leg"  ho*inum  de 
bair  tua  dil'  inquiras  qttas  terras  et  que  ten'  et  cujus  annui 
valoris  p'd'cus  W.  h'uU  in  d'ca  ball'  tua]  {too  die  qmo  olmi 
et  ad  cujus  vel  quor  mafiuspost  mortem  ipsius  WiUrmi  dece- 
nerunt  et  iti  cujus  yel  quor'  man*  nunc  existant  et  de  bonis 
et  cataliis  illis  in  quorcunq  manibus  nunc  existant  in  d'ca 
ball'  tua  capias  in  man'  n'ram  ad  valenciam  debiti  p'd'ci  et 
indc  fieri  facias  debitum  illud.  Ita  &c.  in  Cro'  Cf  P. 
nob'  ib'm  sol  vend'  [Et  si  forte  bona  et  catalla  p'd'ca  ad 
solucVem  debiti  p*d'ci  non  sufficiant  tunc  p'  sacr*  (&c.  as 
above  between  brackets)]  in  festo  Pasche  a*  regai  dicti 
nup'  R.  Ilic'i  7  et  postea  et  in  cujus  vel  quor*  maoibas 
eadem  terr'  et  ten*  nunc  existant  et  ea  omnia  quorumcunq' 
manibus  nunc  existant  in  d'ca  ball'  tua  capias  in  man' 


for  the  security  of  the  debt  to  perty  of  subjects  was  ostensi- 
the  Crown,  lest  the  lands  ble,  and  it  was  inalienable 
should  be  insufficient  on  the  williout  notoriety ;  and  if  at- 
one hand,  and  on  the  other,  tempted  to  be  alienated  clao- 
for  the  more  speedy  satisfac-  destinely,  was  extendihk  for 
tion  of  the  Crown,  if  the  the  protection  of  manucaptors 
goods,  &c.,  being  convertible  who  had  rendered  themselves 
property,  should  be  sufficient,  responsible  to  the  Crown  for 
When  the  statute  of  Magna  the  King's  demand  against  the 
Churta  was  past,  the  real  pro-  subject. 
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writ  went  from  this  Office  against  the  estate  of  a       18S8. 
deceased  accountant  of  the  Crown,  the  Capias  in   xhTKiNo 
manum  was  not  absolute,  but  in  nomine  distric-         v- 
tianis,  and  until  the  representatives  of  the  de-  gBdaoother, 
ceased  should  account,  resembling  in  that  re- 
spect the  same  process  issuable  before  the  sta- 
tute 33  JET.  8,  ch.  39,  from  the  Ring's  Remem^ 
brancer's  Office. 

"  In  very  early  times  this  process  was  fre- 
quently confined  to  the  goods  and  chattels  of  the 
deceased.*" 

"  •  Brla  pro  Rege  T.P.  26  E.  1.  R»8a. 
"  LINC* — Quia  W.  de  P.  qui  diem  clatuum  extremum  tenebor- 
D  boD*  Wal    ^^^  ^®^  '"  diverm  deb*  die  quo  obiit  P'  s'  Vic'  q'd 
ten  de  Ped-     omnia  bona  et  cat'  que  idem  W.  hab'  in  ball'  sua 
?man*  Bee'     ^P^'  *^  ^^"^  ^  ^^  ^^  salvo  custod'  donee  aliud 
&c.     Et  scire  fac'  &c.  que  bona  et  catalla  ceperit 
in  man'  R'  quantum  valeant  T.  &c.  8*''  die  Maij. 
"  Owwimifc— Mich'  Br'ia  ret*  6.  E.  2  (dorso) 
"  Vide  Br'ia  retom'T.  P.  S**  E.  2-'>*— '  Suht.'  " 


tt'ram  et  ea  salva  custodias  Ita  q'd  exit*  t^rr' et  ten' il- 
lor'  nobis  respond*  donee  aliud  inde  tibi  Precipimus  Et 
constare  facias  prefatis  Baronibus  n'ris  ad  diem  et  locum 
pdcos  que  et  cujusmodi  boni  et  catalla  et  cujus  precii  nee- 
non  quas  terras  et  que  ten'  et  cujus  annui  yaloris  ceperis 
in  man'  n*ram  occ'o*ue  premissa  et  ubi  T.  &c.  Per  mag- 
num R*  de  an*  21*  d*ci  nup'  R.  Rici  in  Cornub'  et  p  Ba- 
nmef  et  Rotl"  memor'  de  an*  1**  R.  nunc  Mich'is  Br'ia 
retom'  br'e  lo  p's'ei  sicut  plui^  &c.  Ita  &c.  in  Cro'  S.  M. 
Ad  quern  diem  Vic'  non  retorn'  bf  e  I  o  p'  s'  sicut  contine* 
tur  in  memor*  anni  sequ'  inter  Br'ia  retom'  de  T*  S,  M. 
i*ix. 
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1828. 

[SERJEANT'S  INN.] 


1812.       The  King  v.  Frederick  Dansey  and  others.* 

Sd  Juiy. 

juvenueprac-  A  RULE  had  been  obtaiued  in  this  case  by  the 
—  Attorney  General,  requiring  the  Defendants, 
attochme^nt"*  Frederick  Dajisej/y  William  Dansey^  Willimn 
li^duobeying  Coclc,  and  Gcorgc  Squire,  to  shew  cause  "  why 
Smni^Kdon^ers  ^  writ  of  attachment  should  not  issue  out  of  and 
mqml°eof^**  '  uudcr  the  seal  of  this  Court  against  them  for  a 
Sfe^Kin*^  re-  coutcmpt,  in  uot  producing  before  the  commus- 
Suction  of*  a-  ^^^^^^^  uudcr  the  commission  all  and  every  (&c.) 
p«"-  books  and  papers  in  their  custody,  possession,  or 

qm. whether  povver,  or  in  the  custody  (&c.)  of  other  persons 
trade  against    for  their  usc,    or  on  their  behalf,    wherein  or 

whom  a  com-  ,  ...  .  ^ 

mission ha^ is-  whcreou  were  or  was  written  any  account,  entry, 

sued  to  hold  •        .  j  j.         ru      \ 

an  inouisition  mmutc,   or  memorandum,    accounts,    (&c.)  re- 

Ser°thcy'arc  spcctiug  or  relating  to  any  quantity  of  barley 

the^crownfor  bought,  had,  or  uscd  by  them,  or  any  of  their 

tutl?EichG  copartners,  in  their  brewery,  situate  (&c.),  or  to 

on  the  commo- 

them  iJTthe*'^        *  ^  refcrtoitc.     [This  is  the  proccediDg  on  which  the  case 

course  of  their  of  The  King  V.  Hodgc  wag  founded.] 
business,  and 
who,  on  at- 
tending in  pursuance  of  a  summons,  to  be  examined  by  tlie  commissioners  on  the  ioaoe^N 
refused  tosnbn:it  to  such  examination  unless  attended  by  tlieir  Solicitor,  are  corai»eHaDU'  to 
profiuce  bctV-r.'  them  for  their  iusp'^ctinn  the  pui'tnership  books,  lor  die  purpUeof^r- 
nisliini;  evidence  of  the  a:aount  of  duties  in  linear,  williout  first  beln<i^duly  released,  br 
competent  measures  and  authority,  from  any  p^nrf/^ffs  which  the  contents  of  such  1^^ 
might  be  the  uieans  of  shewing  or  ascertaining  that  they  had  incurred  7 

Qtt.  By  whom  and  by  wbtt  mtans  such  indemnity  it  to  be  secured  to  the  parties  ?    , 

'  It  cannot  he  given  by  the  Solicitor  to  Ih^Excise,  ef  his  oun  personal  authority. 

I'roccedhiss  for  f^yHif^  \xithheld  and  in  an-ear  Involve  {sunhlt)  n.  wa-*ef  of;p,i;n4lU^ 
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any  quantity  of  beer  brewed  and  made  by  them,       1823. 

or  any  of  them."  rinTV*^ 

^  The  King 

V. 

The  rule  was  granted  on  motion  made  by  the  andothera; 
Attorney  General,  founded  on  an  affidavit  dis- 
closing the  following  facts.  It  stated  that  the 
inquisition  on  which  the  books  and  papers 
were  required,  was  founded  on  a  commission 
dated  1st  Aprils  directed  to  three  commissioners. 
Justices  of  the  county  of  Devouy  requiring  them 
(in  the  usual  form  and  terms)  to  inquire,  as  well 
on  the  oaths  (&c.)  as  by  the  testimony  on  oath  of 
any  other  credible  persons  whomsoever,  whether 
the  Defendants  were  then  indebted  to  his  Majesty 
in  any  and  what  sum  of  money  for  the  duties  on 
beer  brewed  in  Great  Britain ;  and  command- 
mg  them  to  hold  and  return  an  inquisition  there- 
on, in  the  usual  manner  and  words. 

The  affidavit  then  stated  that  the  persons 
against  whom  the  attachment  was  sought  to  be 
issued  by  the  rule  were  summoned  by  the  com- 
missioners to  attend  their  meeting  at  the  ap- 
pointed place  and  time.  Two  of  those  persons 
(the  other,  Squires,  having  been  excused  on  the 
score  of  illness,)  attended  before  the  commfe- 
sioners  in  pursuance  of  the  summons,  whe^  they 
were  required  to  produce  the  books  of  account  of 
beer  brewed  and  sold  by  them  between  the  5th  of 
July,  1803,  and  the  5th  of  July,  1811,  at  their 
Brewery  at  Ptynumth-Dock ;  which  they  seve- 
rally refused  to  do,  unless  &  written  release  tii 
all  penalties  should  be  first  delivered  t^liem*  * 
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1623.  Upon  that  refusal  (the  affidavit  continued)  the 
•jj^"]^^  Solicitor  of  Excise  informed  the  Defendants  that 
v>  the  proceeding  for  single  duties  had  been  deter- 
andotherl.  Diined  by  the  Exchequer  to  be  a  waver  of  penal- 
ties on  the  part  of  the  Crown ;  and  he  further 
proposed  to  pledge  himself  that  no  proceedings 
would  be  instituted  for  penalties ;  and  that  the 
examination  of  the  books  should  be  confined  to 
the  actual  quantity  of  beer  brewed,  and  entered 
there  as  brewed  and  sold  at  their  brewery,  within 
the  time  specified  ;  but  the  Defendants  still  per* 
sisted  in  their  refusal  to  deliver  their  books,  ex- 
cept on  having  a  release,  which  the  Solicitor  of 
Excise  declared  it  was  not  in  his  power  Xo  g^ve. 
The  affidavit  concluded  by  alleging,  that  the 
books  and  papers  being  so  withheld,  the  com* 
missioneris  aad  the  jury  proceeded  with  the  in* 
quisition  on  such  testimony  as  they  could  ob- 
tain ;  and  on  the  evidence  before  them  the  jury 
found  that  the  Defendants  were  indebted  to  the 
King,  on  the  day  of  issuing  the  commission 
and  the  day  of  the  taking  the  inquisition,  in 
the  sum  of  8,830/.  13^.  lid.  for  duties  of  excise 
on  beer. 

HolfWfd,  Scarlett,  and  Giffard  now  shewed 
cause  against  the  rule,  on  an  affidavit  made  by 
W,  Dansey  and  Wm.  Cock  in  opposition  to  the 
application. 

The  deponents  there  stated,  that  they  attended 
the  Commissioners' summons;  and  W.  DoMOf 
swore  that  he  went  into  the  room  where  the 
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commissioners  and  jary  were  ass^nbled,  and      1823. 
requested  to   be   present   daring  the  inquiry;  TThTKixG 
which  was  objected  to  by  the  Solicitor  to  the         ^* 
Excise,  who  required  them  to  withdraw,  which   audotbera. 
they  did. 

The  affidavit  proceeded  to  state,  that  the  de- 
ponents were  afterwards  sent  for  into  the  Com* 
missioners*  room,  and  that  they  went  there  ;*^ 
tjiat  they  were  told  by  the  Commissioners  that 
the  Solicitor  to  the  Excise  had  proposed  that 
they  should  be  examined ;  which  they  said  they 
were  willing  to  submit  to,  if  their  examination 
should  be  proceeded  in  in  the  presence  of  their 
Solicitor,  who  was  in  attendance  for  that  pur- 
pose ;  but  that  the  Solicitor  to  the  Excise  ob- 
jecting to  that  course,  their  request  was  refused, 
end  on  that  ground  they  had  refused  to  be  exa- 
mined by  the  commissioners. 

W.  Cock  deposed,  that  he  was  called  into  thfe 
room,  and  was  requested  to  produce  his  books, 
for  the  purpose  of  enabling  the  inquest  to  as- 
certain the  quantity  of  strong  beer  sold  by  the 
firm ;  and  both  the  deponents  swore  that  they  had 
assented  to  that  request  of  the  Commissioners,  on 
conditton  of  having  a  release  of  penalties;  and 
that  the  Solicitor  to  the  Excise  refused  to  give 
them  a  release,  offering  only  his  indemnity  and 
pledge. 

It  was  now  urged,  in  opposition  to  the  order 
to  shew  cause  (it  being  premised  that  the  par* 
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1823.       ties  *.  bad  acted  under  the  adFica  of  eo)ii)jf|)lk 

Th^^i^G   Couttsel,  and  therefore  were  guiltl^s.  of.^q^ji^t 

*•         tempt  or  perverseness),  tliat  they,  were  fjf|)li>j^U8- 

aiidbther;^.  tified  ix^  refusing  compliance  with,  the  i>r4v  of 

the  commissioners. 

First,  it  was  submitted  that  under  the  com- 
mission the  parties  were  not,  accordingly. its 
tenor,  legally  liable  to  be  summoned  to  > appear 
personally  upon  the  inquest,  for  the  purpoM  ef 
being  interrogated  to  the  effect  and  in  tbe  ma«^ 
ner  proposed*  admitting  the  right  of  the  Grow* 
to  examihe  its  debtors  on  oath  respecting  its 
debts  ;  but  having  appeared,  they  make  no  ob- 
jection now  on  that  ground. 

Tbe  question  substantially  for  the  conaidera^ 
tion  of  tbe  Court  would  therefore  be,  whether 
the  Defendants  were  compellable  to  pimdnce 
their  books  and  papers  for  inspectioiB,  uodenthe 
circumstances  and  in  the  manner  requinedj  with- 
oiit  terms  or  quail  fication^  and  particulatiywitfe^ 
out  the.  written  release  from  penalties  wbiohhtil 
been  required  by  them.  i. 

The  circumstances  detailed  in  the  afikkivit  re^ 
apaqting.  the  point  of  law,  as  to..tbela«t!idi(lBi 
information  filed,  being  in  legal  effect;' aiiMter' 
of- ail  further  proceedings  for  p^altiesr  iendtla&' 
further iqdemuity  by  the  personal  pledge lof  the* 

^  W.  Dan»ey  and  Cock  were  the  only  persons  before  tbe 
CoUtt,  >F.  IMniet/ WotlmVin^  bcfed  sferveJ' with  the^ttyat^' 
S'jttj^hunni  h^t^etjcnsed  dn-^'^otmd  dr-fllbe*.  '{lfi«it^i*' 
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l^dlfeitorof  the  Excise,  it  was  inisisted,  did  not      1823., 
aihoont  to  a  sufficient  protection  to  warrant  an   '|^|,^  ^^^^^ 
atemdonm^nt  of  the^reqaired  discharge.    Such         v. 

D  A  N  S  R  Y 

tf  ptedge  would   not  hind  the  Crown  in  this  and  otheiy. 
Court. 

As  to  the  refusal  to  be  examined  unless  the 
eiNinriiuition  should  pass  in  the  presence  of  their 
Sdiottor,  it  was  contended  that  nothing  could 
be  nore  reasonable  and  unobjectionable,  as  it  - 
was  a  Bmtter  absolutely  necessary  to  personn 
pbced  in  such  a  situation. 

^o  with  respect  to  the  request  of  the  parties 
to  he  permitted  to  be  personally  present  during 
the  proceedings  (though  not  very  material  to  the 
merits  ef  this  application,  further  than  to  explain 
tbe  pr^ciBe  situation  of  the  persons  against  whom 
the  rale  was  directed,  and  to  shew  the  difficul- 
ties under  which  they  laboured  from  the  position 
in  %iiricb  they  were  placed  and  still  are),  it  was 
ifiMt^d  that  they  had  a  right  to  be  present,  and 
t*  oppose  before  the  commissioners  in  the  first 
instance,  and  during  the  caption  of  the  inquisi- 
tion, for  the  purpose  of  protecting  themselves, 
as  far  aai  <they  might  be  able  to  do  so,  against  the 
iaatitiiitiottof  a  proceeding  so  calculated  seriously 
to  oBBsct  their  interests  in  property  and  cbaric^  ' 
tes'aS'tkis  obviously  was.    It  was  necessary  to 
meet,  and  perhaps  defeat  it  in  limine^  if  it  were 
only  to  avoid  the  harassment  and  expei^ce  of 
traversing  on  record  a  proceeding  of  this  ^ctrsr*  > 
ordinary  joa^re,  for  which  it  might  turn  out 

vol..  XII.  8  s 


d^ 
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Hie  King 

'Dansbt 
and  others. 


in  the  end  that  there  was  not,  after  all,  itbn 
slightest  shadow  of  foundation.*  The  object  of 
the  proceeding  was,  to  find  whether  th^e.  per' 
sons  were  debtors  to  the  Grown,  and  to  what 
extent*  The  proceeding  itself  was  founded 
on  the  statute  of  Rutland^  W  Edw.  1,  which 
.folly  explained  the  use  and  natmreitf  it.  The 
words  of  the  act  are,  **  Moreover,  we  proride 
that  certain  persons  assigned  thereunto  on  our 
behalf  shall  be  sent  into  every  shire,  which  shaU 
have  full  power  to  inquire  of  such  manner  of 
debts,  and  also  to  call  afore  them  solemnly,  as 
well  the  Sheriffs  as  their  heirs  and  assigns,  and 
the  tenants  of  their  lands,  in  case  they  be  dead, 
that  have  received  the  debts ;  and  also,  if  need 
be,  to  proceed  to  the  taking  such  manner  of  ia- 
qoests,  whether  the  parties  (against  whom  the 
aforesaid  tallies  were  shewed)  do  oome  or  not 
So  that  the  Sheriff  do  return  a  reasonable  sam- 
mons  made  to  them  therefore,  and  so  the  truth 
being  inquired  and  discussed  in  the  presence  of 
tie  parties  (if  they  mil  be  thereX  the  inquisitocs 
shall  make  rolls  of  them  that  shall  l>e  convict 
afoR  them.f 

Now  the  present  proceeding,  they  observed, 
was  treated  as  if  it  were  not  only  a  commission 
to  inquire    merely  of  debts  doe  to  the  King 


*  ThU  right  has  been  fully  recognized  by  the  Coiiit  in 
taui  cases  since  the  d^citssion  of  the  above  rule* 


f  This  relates  to  debts  due  from  SheriflTs. 
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tttfitigfa  tUe  Sheriff;  but  to  cftll  before  them  the       182a 
partis  thfetoselves  in  aid  of  the  inqniry,  and  4>y  iib^iKiNo 
\hti  testhnoiky  or  confesHioD,  cm  their  own  exa«        V 
mination,  establish  the  debt.    The  statute  has   aiid*other». 
then  titts  farther  proviso :  *^  So  that  thb  af^re* 
said  debts  being  confessed  and  inroUed,  the  tal* 
lies  of  the  same  shall  be  forthwith  broken,  and  » 
the  Sheriflb  shall  have  in  their  custody  the  tran- 
scripts of  the  same  rolls  under  the  seals  of  the 
inqoisf tors ;  and  shall  surcease  in  making  dis- 
tUssseff  fot  the  debts  contained  in  the  same  until 
they  shall  have  otherwise  in  commandment  from 
us  therefore.     And  the  aforesaid  inquisitors  shall 
send' unto  the  Exchequer  the  aforesaid   rolts, 
under  their  seals;  that  it  may*  be  eicamined  there» 
by  a  searcji  to  be  made  therefore,  \\hat  debts  be 
paid  in  the  whdte,  and  what  are  paid  in  part, 
and  what  debts  there  be  of  which  the  debtors  be 
not  acquitted,  according  as  shall  be  convenient 
to  be  done."  , 

Now;  by  this  act  of  Parliameht,  the  commfs-*  ^ 

sfonets  throughout  the  shiries  are  directed  ta  m^ 
qoir^  of  and  ascertain  the  debts  dai  to  the ' 
King;  and  it  shall  be  inquired  and  discussed 
ia  th6  pfMefcce  of  the  parties,  if  they'wiH  be 
tbere,-^when  the  inquisitors  are  to  make'  the 
inquffy  :  and  the  Sheriffs  are  to  have  the  cus- 
tody of  the  roll,  and  to  refer  the  matter,  to  this 
Court,  and  the  further  proceedings  to  be  had 
herein'  the  Exchequer.  '  The  legislature  in  this 
very  statute,  regarding  proceedings  of  this  na- 
ture, expressly  state  that  it  shall  be  in  the  pre^« 

s  s  2 
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pSS.      wnce  of  the  parties,  if  they  will  betUer^,  Hfiat 
.J^jj^^^   the  inquisitors  shall  inquire  of  the  dtebt    Thert 
r.        was,    therefore,  good  legal  ground  foi^' the  i>e^ 
mnd^H§.   Q'l^st  of  the  parties  to.be  allowcfd  to  be  prfesWt 
during  the  inquiry  ;  the  object  of  which  1«HMrid 
be^  to  give  them  the  opportunity  of  9(y  eiiriain^ 
ihg  many  things  which  might  have  arisen  in*  the 
course  of  the  investigation  as  to  render  fttrtb^ 
measures  unnecessary,  and  to  direct  the  fltriding^ 
either  wholly  or  partially,  to  their  own  exonera- 
tion, if  they  should  be  in  a  condition  to  acquit 
or  disiiharge  themselves.  ' 

The  refusal  of  so  reasonable  and  lawful  a  re- 
quest; it  was  urged,  wonid  be  a  considerable 
extenuation  of  any  disinclination  on  the  p&tft  «f 
these  persons  to  do  what  had  been  also  re- 
quired of  them. 

'  If,  however,  the  Crown  have  a  right  fd  de- 
mand a  production  of  books  and  papers  bypei^ 
sons  so  situated,  the  law  would  protect  thm 
from  an  improper  use  being  made  of  any  nlbmifr- 
tion  which  they  might  furnish,  such  as  turning 
their  contents  to  account  in  sutpport  of  pro^bed* 
jngs  against  ttiem  for  penalties.  The  ooly  mBf 
ih  whi^h  that  protection  cotild  be  olaiitaed  % 
ih6tn  under  the  circumstantes  was  bfrequimig 
a  release. 

[Macdonald,  Chief  Saran^r-^Th^t  the  Solv 
eitor  to'  the  Excise  could  not,  of  his  own  MttlH>^ 

irlty,  give.]     '     "       --^     -  '"      '"^    "•'   "" 
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I  f  Khat^  .they  'SobmiUed,  funu8h«d  an  answer  tQ      ]^a23. 
thecifder;  for,  certainly,  noftiiing  less  would  be  p^IJ^"^^^ 
sufficient  than  the  release  and  discbarge  of  the         v. 
Attorney  General,   entered  of   record    in  this  ^^^^^^ 
GmA.    The  Solicitor  to  the  Excise  could  not 
hioiHlf '  do  any  thing  for  their  protection  which 
would  conclude  the  Crown.  The  proceeding  for 
duties  does  not,   in  se^  operate  as  a  waver  pf 


'  [Tie.  Chirf. Baron. — It  is  so  considered  here. 
The  penalties  are  considered  to  be  waved  on 
filing  an  English  bill. 

All  proceedings  for  the  recovery  of  penalties 
ja  Revenue  matters  have  been  of  late  placed 
wholly  under  the  order  and  direction  of  the 
Attorney  General, 

Thohson,  JBarim. — No  one  but  the  Attorney 
Geii^:al,  or  the  appointed  officers  of  the  Crown, 
€aa.stt«  for  the  penalties  under  the   JHevenue 

kwsi»w^ 

'  Tke  Oki^  Bwron.^^Th^  law  in  that  respect 
was  altered  three  or  four-and-twenty  years  ago, 
whto'jliQsfd  Alvanl^  was  Attorney  General. .  He 
audi  omwulted  on  the  matter,  and  he  introduced 
a  measure  for  that  purpose.]  , 

'The  question  .theft  (they  ftnally  urged)  ^as, 
wither /an  ordinary  O'tfcerof  the;Ci:aw:n»  ;9ucb 
as  the  Solicitor  to  the  £xcise,  an  Officer  .s^ 
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}Sai$,  poiuted  {qt  th^  purpone  pf  conducting  the  official 
Th'kTsG  ^^^^^^^  ^^ *  partioulfir  branch  of  the  Revenue, 
V.  and  not  having  antbority  co-ex  tensive  with  the  At-- 
Dansby  toniey  General^  couldi  uader  the  circumstances, 
give  such  an  indemnity  of  hi^i  own  accord,  as  the 
parties  wer.e  well  entitled  to  demand  before  they 
could  be  called  to  place  themselves  in  jeopardy 
by  their  own  act  at  his  request ;  and  whether,  if 
he  could  not,  tliey  were  bound  to  obey  his  sug- 
gestion, put  through  the  medium  of  the  commis- 
sioners, supposing  that  the  parties  were  compel- 
lable, in  any  case,  to  produce  their  books  and 
papers  for  examination  on  such  a  proceeding  as 
the  present ;  or  would  be  liable  to  an  attachment 
if  they  did  not  do  so,  on  being  required  by  the 
commissioners  acting  under  the  authority  of  the 
commission  issued  out  of  this  Court. 

In  this  stage  of  the  argument  of  the  Counsel 
who  opposed  the  rule,  it  was  suggested  by  the 
Attorney  (jiener^l,  that  the  parties  having  all  the 
security  and  indemnity  which  the.  Crown  could 
give,  and  sanctioned  by  the  highest  authority, 
might  now,  perhaps,  under  the  advice  of  their 
Counsel,  consent  to  produce  the  books  and  pa** 
pers  which  had  been  required.  He  stated  thai 
the  sole  object  of  the  inquiry  was,  to  ascertain 
the  amount  of  duties  withheld,  over  and  above 
what  had  been  returned  to  be  due  to  the  Cvswa 
by  the  finding  of  the  jury,  on  the  ear  parje  in- 
q,uiry  under  the  inquisition* 

U  M'48  stated*  in  answer  to  a  queetioa  by 
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tbe  C(Hirt,  tbat  no  bUI  hail  j/et  bun  filed  for  tbt      IMS. 
duties;  and  tbat  nothing  further  had  been  done  j^^JTiCuJ© 
beyond  the  taking  of  the  ex  parte  inquisition  to         v. 
find  a  debt  wHh  wWch  to  charge  the  party  by  ,^tA^\m*. 
information  in  the  regular  course. 

Ordered  to  stand  ofer, 
without  prejudice  txi 
either  party.* 

*  Thematler  was  not  afkarwtrds  further  proceeded  hi.---^S«0 
ftiie  precediag  cave. 


RuSHTON  t;.  CuAVEN  and  Others^ 


Friday, 
ISth  Jwm, 


This  i^^s  a  question  of  title  on  construction  of  ^^JjJJjf** 
a  will,  raised  bv  exceptions  to  the  Master's  re-  ^  . — 

*  ^  .    •  Devise  to  exe* 

ctiton  and 
tmsteeii  of  a  freehold  nf  inheritance  for  a  term  often  yiean,  ia  trust  th  pa|r  debts  and  lef^a- 
cie%  and  after  testator's  deceasiv.  to  bis  wife  for  life ;  then  tp  hi  •  rand«on  "  Thomaa 
Chm-lUn,  son  of  the  late  Richard  Chortton,  all  that  my  ettaie^chere  I  NotFMve,  and  all  tliat 
otli^r  estate  and  premises  thereto  belonging,  situate  in  Pendleton  aforesaid,  called  or 
'knovrn  by  the  name  of  Wette  igtatey  Iumt  in  the  tenure  or  holding  oif  TUbrnas  Walker,  his 
assigns  or  under-tenants,  for  his  own  use  during  Aw  natural  /(/V,  with  remainder  to  the 
FIRST  SON  of  the  body  of  the  said  Thomas  ChorUon  lawfully  bc^oiten,  teverally  and  suc- 
cessively in  tall  male,  iff  the  name  qf  Chorlton,  And  for  want  of  such  lawful  issub 
of  that  name,  either  by  my  said  ghAndson  Thomas  Chorlton,  or  my  ton  John  Chorl- 
toa,  then  I  aire  and  devise  the  said  estate  where  I  now  live,  and  the  Weatte  estate, 
amongst  my  daughters  and  their  children,  share  and  share  alike,  to  hold  onto  them,  his, 
tifT^  or  their  heira  for  ever,  as  tenants  in  conunog,  aqd  not  as  joint  Uifiaots/'—TA«inas 
ChorUon  suffered  a  recovery.— Fie  had  no  cliild. 

Held,  on  an  exception  to  title  taken  by  a  purchaser  under  a  sale  by  or.lerof  the  Court, 
tlal  the  deviiee  c^ulil  make  a  good  title  in  fee  to  the  veadee.  Qa.  whelher  as  tenant  in 
t«iil  or  tenant  for  life,  with  remainder  in  tail,  or  tenant  for  life,  &c.  witii  contingent  re- 
aH&oderovery  baived  by  the  recovery  f 

Qik  nether  J  ohm  or  his  tssae  took  any  estate  by  implie«tioii  r 

The  question  of  title  or  no  thle  bdng  matter  of  opinion  for  theOAirt,  the  purchase  \r 
boond  by  that  opinion,  and  cannotobiect  to  take  the  titled  on  the  ground  that  the  difficulty 
of  the  qnestion  oa  which  it  depends  funuihes  a  infficient  objection  to  completing  the  pur- 

PhP»^r     -  .        (  I 

Exception  to  title  overruled  on  the  constmctlon  of  the  will.  '% 


1^981^     pMt  of  a  good  titite  to  land»  soldiiader  dn^ffd^' 

«>•  ....  .,  i 

and  6tlicii4       It  came  before  the  Court  of  Exchequer  under 
the  following  circuDistaniDes : 

T/ionias  Cliorlton^  who  claimed  under  the  will 
in  question,  had  contmcted  to  sell  the  premises 
to  the  Defendant,  William  Craven.  He  aftei* 
wards  filed  a  bill  in  the  Court  of  Chancery  for 
specific  peribrmance,  to  which  the  Defisndant 
answered  that  the  Plaintiff*  could  not  make  a 
good  title.  On  a  reference  to  the  Master^  he 
reported  in  favour  of  the  Plaintiff  that  a  good 
title  could  be  made  by  him  ;  and  his  report  vas 
confinned,  on  exceptions  taken  and  overruled* 
The  Defendant  William  raven  afterwards  rnort* 
gaged  the  premises  to  Ru^IUan^  who  filed  the 
bill  of  foreclosure  under  which  the  present  ques- 
.  tioii  arose  ;  and  a  decree  was  made  by  the  .Court 
ordering  the  premises  to  be  sold  :  they  were  ac- 
cordingly sold  before  the  Master  at  Man^ 
ehesten 

WiUiatH  Croft,  the  purchaser  of  certain  lots 
then  put  up,  filed  (amongst  others)  the  follow* 
ing  exception  to  the  title  : — **  Becaiiose  it  has 
been  assumed  that  Mr.  Charlton  was  tenant  in 
tail^  whereas  the  Defendant  submits  that  he  was 
only  tenant  for  life,  and  that  a  good  title  cannot 
be  made  by  him."  .       i. 

iih  June,     ' '  'Fhat'  exception  v^^ume  v4>n  for  final  argmnfnt 
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oa*  this  day,  kaving  been  partly  argued  at  tbe      WSk 
Sittings  in    Gray's  Inn  HdU^  mi  the  2Sth  of  b^htoh 
February.  ^    »• 

The  subject-matter  of  the  question  made  was 
the  construction  of  the  following  devise : 

ThmMs  Chorttam,  otPenMetan^  in  the  comity 
of  Lancaster^  yeoman,  was  seised  in  fee  of  cer'* 
tain  freehold  premises  called  the  Weaafte.  By 
his  will,  dated  the  bt\i  September^  1799,  and  duly 
executed  and  attested,  (among  other  indentutes)  ^^^-^^  * 
he  devised  as  follows :  "  I  give  and  devise  all 
my  real  and  personal  estate  unto  my  executors 
and  trustees  hereinafter  namedy  in  trust  neverthe* 
less  to  pay  debts  and  legacies^  during  the  term  o/* 
1^71  years  J  and  after  my  decease  to  be  disposed  of 
after  the  following  manner  and  form :  unto  my 
deafly  beloved  wife^  Catherine  Charlton^  all  that 
my  messuage  Or  dwelling-house*  garden  and  pre  f^ 
noses  thereto  belonging,  where  I  now  live,  toge^ 
ther  with  my  household  furniture,  and  every 
thing  now  usually  held  therewith,  during  the 
term  of  tier  TuttuYal  life :  and  immediately  after 
the  death  or  decease  of  my  ssud  wife,  **  I.  give  and 
**"  devise  unto  my  grandson  Thomas  Chorltcm  sctti 
«^  of  the  late  Richard  Chorlton  all  that ny  estate 
^  tihtre  I  now  live  and  all  that  other  estate  and 
^'  premises  thereto  belonging  situate  an  Penif/aftJi 
**  aforesaid  called  or  known  by  the  name  « of 
'*  Weaste  estate  now  in  the  tenure  or  holding  of 
^'  Thomas  Walker  his  assigns  or  under-tenants 
^^fbtlAls  btrii  usfe  dinx\n%  his^n^m^  Ufe\i,\i\\     , 
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^  remainder  to  the  first  son  of  the  body  of  die 

**  said  Thomas  Charlton  laufuUtf  begotten  seTe- 

t>.         "  rally  and  successively  in  tail  male  of  tk 

tadothen.   "  ^^^^  o/'Chorlton  And  for  want  of  such  law- 

^  FUL   ISSUE   of  that  NAME  EITHER    by  Hiy  8aid 

*^  ORANDSON  Thomas  Chorltanj  or  my  son  John 
"  Chorlton  then  I  give  and  devise  the  said  estate 
**  where  I  now  live  and  the  FTao^/^  estate  amongst 
**  my  daughters  and  their  children  share  and  share 
^  alike  to  hold  unto  them  his  her  or  their  heirs 
'*  for  ever  as  tenants  in  common  and  not  as  joint 
»^  tenants/' 

Tho^nas  Chorlton^  who  was  the  heir  at  law  of 
the  testator,  suffered  a  recovery  by  double 
voncherat  the  ie/nm^l^*  Spring  Assizes,  1810; 
having  previously  created  a  term  of  years  to 
{ivoid  a  forfeiture.     He  never  had  any  child. 

Preston  and  Duckworthy  on  the  part  of  the 
purchaser,  Mr.  Crqftoh,  in  support  of  the  ex- 
ception, contended — First,  that  the  vendor  could 
not  make  a  good  title,  because  Thomas  Chorlton 
did  not  take  an  estate  in  fee  tail  under  the  will, 
but  only  an  estate  for  life : 

Secondly,  that  the  remainders  over  in  this 
case  were  not  contingent,  and  therefore  not  bar- 
red by  the  recovery  :  and, 

Lastly,  that  a  purchaser  could  not  be  com- 
pelled to  take  a  title  dependent,  as  this  was,  on 
a  nice  question  of  law,   in  respect  of  the  true 
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Construction  of  a  very  ambiguous  and  dDubtful 

vill,  iavoJving  difficulties  jreferriUe  to  tbe  <loe>-  KtlsHroii 

trioQ  of  contingent  remainders*  v* 

fuidolfaeisi 
They  urged  that  the  rule  of  constraction  ^vaS| 
that  Inhere  a  general  and  a  particular  intention 
vrere  apparent  in  a  will,  the  general  intention 
mu^t  prevail,  even  though  it  should  be  in  some 
degree  adverse  to  the  particular  intention^-i>o# 
dem«  Cook  y.  Cooper  (a).    The  general  intention 
in  this  Q^e  was,  to  create  an  estate  tail  in  sno 
cession  in  all  the  sons  of  T.  Ckorlton^  and  of 
Jame§  Chorlton  (by  implication),  upon  the  termi^  *^^ 
nation  of  the  particular  estate  for  life  given  to 
Thomas  Ck^ltonr-^as  the  vendors  will  say   bf 
descent,  the  vendee  by  purchase — ^with  remain- 
der over  to  the  testator  s  daughters. 

The  particular  intention  was  to  give  to  Thomas 
Charlton  an  estate  for  life  only.  In  Loddington 
V.  Kime  (h)  a  devise  to  A.  for  life,  and  if  he  have 
ia^ne,  then  to  sach  issue  male  and  his  heirs,  and 
if  he  die  without  issue  male,  then  to  S.  and  his 
heirs,  was  held  to  give  A.  but  an  estate  for  life — 
(both  remainders  contingent). 

In  this  case  the  testator  having  expressly 
given  an  estate  for  life  to  hid  grandson  Thomas 
Charlton,  it  was  insisted  that  ths^t  estate  cannpt 
be  extended  or  enlarged  to  an  estate  tail  by  im* 
plication,  deducible  from  subsequent  words- 

,   (a)  1  Eii8t,iJ20.  (by  I  Snjiv  '^^ 
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IBBSl      '   Oil  that  point  they  cited  Bamjidd'  r/  P6p^ 
Rt^HToM  ^om(a)^  wherein  it  wad  deteimined  thlrtii^bet^ 
«b         the  testator  bad  devised  an  express  estate  to  th^ 
att4  Mben^  devisee  for  life,  with  remainder  to  his  first  son, 
and  so  to  every  other  son,  and  for  want  of  issue 
male  of  the  devisee  for  life  remainder  over;  that 
subseqaent  limitation  did  not  giv^the  devisee  of 
the  particular  estate  an  estate  tail  by  ifnplk^* 
tioh,  because  no  estate  contradictory  of  an  «±- 
press  estBte  eonld  be  raised  by  implication  \iilder 
a  devise  in  a  will.    So  in  Cldeke's  case  (i^)  that 
principle  in  the  construction  of  wills  was  fully 
recognized.    In  that  case  A.  devised  land'  to 
B.  and  his  heirs  for  ever,  and  other  lands  toC. 
and  her  heirs ;  but  if  C.  die  before  sixt^n,  i^^ 
ingJ3.,  her  part  toJB.  and  her  heirs;  and  if  JB« 
die,  living  C,  her  pa?C  to  €,  and  her  heirs ;  but 
if  both  die,  having  no  issue,  then  to  1>.     It  wte 
there  held  that  these  were  estates  tail,  and^  toot 
conditional  fees,  and  that  J3.  and  C.  didtiiittakA 
cross  remainders ;  for  no  implication  will'msrke 
a  cross  remainder  where  there  is  a  special  Ksdi*! 
tation  by  the  testator  himself. 

On  the  other  hand,  they  submitted  that  the 
rule  was  well  established,  that  where  tbeite  is  ndi 

ia)lV.Wm.M.^  (6)  Dy«v«3#^    '    " 

f  In  the  marginal  note  to  this  case  it  is  queried  "  vheth^ 
this  case  is  not  wrongly  reported  in  Salk. ;"  and  in  a  note  oa 
that  quere  it  is  stated,  *«  So  said  in  AUaniim  y.  CiiihefifiPt 
9  Vez.  26."  Sed  vide  p<ni,  p.  617^  the  note  thece  shewing  this 
to  be  a  mis:ta)ke.  >.../. 
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CKpf^sa.  estate  limitod  by  the  m\l^  i%  nm^  t>e  yggtn 

cuM^trued  1 80  as  te  eflfect  the  apparent  intentioil  ^T^CH^L 

pyimpli€atioii>  aftd  etren' supplying  other  words  «. 

than  thoie  used.  ^JiJ^ 

TherauthoiitieSr  it  Mras  sabmittedf  were  inipe^ 
mtivje.on*  the  point  of  constroctioQ  in  this  case) 
andftbat,  reading  this  will  by  that  role,  the  sons 
of  n/tfmas  most  be  hdd  to  take  estates  in  tail 
Hiale  success! vely»  with  remainder  to  «/bAi»  and 
his  sons  in.  tail  male. 

In  Lamax  v.  Haimden  (a)  the  testator  devised 
his  estates  in  trust  for  his  son  Caleb  for  life,  wiUi 
rwiaipder.  to  the  first  and  other  son  of  his  body 
lasrfuUy  b^^ottesi  in  tail  Cafeft,  in  fact,  had  no 
ion  at  the  time  of  making  the  will.  He  had 
afterwards  a  son  who  died  in  the  life^time  of  the 
testator.  He  bad  then  another  son;  and  the 
qmstion  arising  whetber  that  second  sonshoald 
tolf^. as  .first  son»  it  was  held  that  be  must  ber 
retarded  as  tenant  in  taiL 

The  Courts  will  construe  bequests  so  as  to 
give  effect  ta  general  intention.  Thus,  in  Chry-* 
fcm  V.  Mdyw"  {by  it  was  determined  that  an  absc^^ 
lote  term  of  ninety^nine  years  limited  to  /.  C. 
by  witti  amongst  other  limitations  of  a  real 
estate,  was,  **  with  reference  to  the  true  con* 
sti  action  of  the  several  parts  of  the  will/'  to  be. 
considered  not  as  an  absolute  term,  but  ^  d^. 

(«)  1  Vez.  sen.  aw.  (&)  2  C6t,  S40. 
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jrn^    terminable  Oil  the  dMA  of  J.  a     Themtte 
IlusuToii   Coort,  to  effectuate  the  int^itioii,  rapplied<tbe 
17.         words  "  if  he  should  so  long  live." 

and  others. 

r  In  ieM?t>  (d.  Ormond)  t.  TTaf^^  (a),  where 
there  was  a  devise  to  the  testator's  eldest  son 
David  Ormond  for  life,  (with  remainder  to  trus- 
tees to  preserve)  remainder  to  tbe^^A  and  other 
sons  of  his  eldest  son  and  their  heirs  r  ^aid  for 
yfBikt  of  such  issue,  to  the  second  son  of  the  tes* 
tator,  with  like  remainders  to  his  first  and  other 
sons ;  and  for  want  of  such  issue,  to  the  testator's 
dwn  right  heirs  ;  the  Court  decided  that  the  fii«t 
sons  of  David  Ormond,  the  testator's  eldest  ^n, 
to  whom,  as  in  this  case,  the  testator  had  given 
a  Ufe^estate,  took  estates  tail  in  succession;  and 
they  determined,  consequently,  tiiat  the  remain- 
ders over  \f eve  vested,  and  not  contingent;  and 
that  they  were,  therefore,  not  defeated  on  DaivH 
Ormond   having  a  son  who  died  in  his  fatherV 
Hft-time.    They  also  determined,  thAt  HsDmfid 
Ormond  died  leaving  daughters,  withovt  any  mm 
living  at  his  death,  a  son  of  John  Ormond  was  to 
hA  preferred  to  the  danrghters  of  his  dder  brother 
David.    In  that  case  the  Court,  to  give  effect  to* 
the  testator's^  intention,  construed  the  devise  so 
as  to  create  an  estate  tail,  adding  to  the  word 
"  heirs'*  the  vrords  "  oi  his  body."    In  this  will 
it  is  obvious  the  testator  meant  the  sons  ofTXc^* 
mct^  Chbrlton  to  take  successive  estates  tsA  to 
each;  and  that  intention  will  be  effeeted  by 

(a)  S  East's  Term  Rep^  336. 
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reading  the  words  ^'  first  son/'  ''  first  and.ev^py      1823k 
other  aoBb,**  or  "  first  sob-  for  the  time  being/'   rushton 
words  which  the  subsequent  language  of  the  will         v. 
shews  to  have  been  what  the  testator  must  ne-  andothew^ 
cessarily  have  mwnt  should  have  been  inserted 
to  give  any  meaning  (which  otherwise  it  would  be 
without)  to  such  subsequent  language. 

.  The  case  of  Evans ^  on  the  demise^  of  ^rooAr, 
Bart.,  V.  Astkff  and  another  (a)  was  pressed  as  a^ 
very  strong  instance  of  supplying  with  apt  words 
the  apparent  intention  of  a  testator.  In  that 
case  Sir  Samuel  Daniel,  the  testator,  devised  tai 
S.  Duckenfieldy  son  of  C  £>.  certain  land  to  him 
during  his  natural  life,  and  the  heirs  male  of  hia 
body ;  and  for.  want  of  such  issue,  to  C.  Duck- 
enfield  (&c.  &c.),  similar  remainder  to  «/•  2>. ; 
and  for  want  of  such  issue,  to  every  son  and  sans  of 
the  said  C  D.  by  Sarah  his  then  wife;  and  for 
want  of  such  issue,  over  to  various  other  p^rr 
sons  ;  with  an  ultimate  remainder  over,  for  waQtt 
of  such  issue,  to  his  own  right  heirs.  The  qu^s*  ^ 
tion  there  was,  what  estate  W,  Duckenfieldf  « 
fourth  son  of  C  Duvkenfield,  took.  Sir  Williqmt 
Btacluftmie  contended  that  he  took  an, estate,  fon 
life  only.  On  the  other  side  it  waa  insisted  tbati 
be  took,  an  estate  tail,  on  the  ground  of  the  vaa-^ 
nifieat  intention  of  the  testator,  to  be  collected 
frcon  the  whole  will ;  and  on  that  ground  th^. 
Court  decided  that  he  took  an  estate  tail,^  al:^ 
tiiottgh.tiiefe  were  no  ^ovda  in  the  bequest  over 

(o)  a  Burr.  1670.  . 
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mt^S^B.  ^^^^^^  «iyen  to  tbe-priorliom-:  "0^ 
*  i9^y4  tbe  Chief  Justice*  ''ha  reoites  emii^k*40 
sli^^ih^the  m^^tto  give  it  to  tfa?  ^fb^kkstl^ 
^118  in  tail  piMe/'  Mr.  Jofltice  JFilpat'^lllMp; 
Q^arJ^s^  ''  No  doiiht,  '  for  want  t>^  ^Mf^fmti 
ija^ans  ^  for  want  of  such  heii^  Tinlr  rrf  thfl^JNtJi 
futid  this  is  the  true  cpnstracti«9(*"    .f, . .  #  #4}  W 

Thc^  Courts  have  even  supplied. vW^if4At^g|tt 
effect  to  an  intention  which  would  in»^^j|il'iHft 
the  import  of  the  actual  words,  as  in  Targw  v. 
pMget{a)^  They  there  added  jthe  ^p^dVJl'iil^^ 
wife  should  die  without  issMe^^'.TTtlS^^iS^  Yr 
Newman{b).  wsi.t^    ^J 

..  InJDa^,  on  the  demise  of  JL^aeA,T«Ji£^;^^ 
it.W9^  determined  that  words  might  J^  fi)|j|)j||||A 
inja  iPirill  to  render  a  sentence  cpm{^ete^4^fe||bt 
Hpble,  in  aid  of  the  apparent  intent  pi;^  ^ 
tator  frpm  the  context  of  the  will.  ^  Xl^ii;pi(|||k 
8ti9ng  cade,  of  altering  the  terms  of  |i  W^-^tUi^ 
effiM^t  to  an  apparent  intention;  t^^qif%|b<it 
Cowt»  in  iMrder  to  effectuate  a  r^'")  .11l||j°1Jiir 
that  a  devisee  in  remainder  shoidd.te){|^,  ,ip|||pr 
docad  into  a  devise  of  la^da,  '^W$Htl9ij|^ 
gi0ter  Jmber  for  life,  or  if  shp  should  p)p]||^ 
wife  and  sister  Heath,  so  that"  she  sl^U^flf^ 
into  possession  of  another  estate  so  given  to 

(a)  2  Yet.  sen.  1»4.  (c)  eHWfti^«l?l**-* 

(6)  IP.  Wii*; 284.  ,^ —r^l  ^ 


rrnmnr  tbru,  4  oho.  tv.  W0 

PM^iMrKfe;  and  after  the  cteeeate  ^  the      MB. 
Im  detitee,  to  the  perdon  elaiming  imder  tkb  jj^^^J^ 
wM  '■  Ihi  wofds  **  and  after  her  (Imher'B}  death/*         p 
Mbre  the  word  '*  or*' — an  adoption  of  wordii  ^idothMt* 
AM  Canfld  m  the  will,  made  on  die  authority  of 
Am  den.  l>e  Compere  v.  JEricAr^  (a)>  Spalding  ?« 
iJ^wJiiiijj;*  (&),  and  FoMr^ai^  v.  Fonereau  (c).     In 
tfMC(priMipal)  case,  if  the  Court  had  not  sup-* 
^Mtko0e  words,  the  claimant,  in  consequence 
af  tke  events  which  happened  of  the  deaths  of 
the  paitieSt  would  not  have  taken ;  but  by  sup 
pt^iig  ^m,  he  was  held  to  be  entitled  to  take 
(he  eitaile  which  he  claimed. 

la  the  case  of  Doe^  on  the  demise  otPhipps^ 
t.  Lurl  Mft^ave  (cQ,  the  testator  devised 
bis  estates,  real  and  personal,  in  trust  to 
tnntoes  for  his  brother  Henry^  and  his  first 
^Md  rr^  other  son  in  tail  male;  and  on 
Arftire  of  such  issue/  to  his  brother  Augustus^ 
tad  Ms  iarst  and  every  other  son  in  tail  male ; . 
eadi  finitation  without  impeachment  of  waste, 
Mfaier  than  wilful ;  the  testator  directing  re« 
ncWifti  of  k  leasehold  estate  to  be  made  by  the 
tSMBt  for  life.  It  was  there  held  that  the  de- 
ifiee  Semy  Pkipps  took  only  an  estate  for  lile^ 
wfili  t^maibder  in  tail  to  his  children.  So  in 
tfife  eme  Thomas  Charlton  took  only  an  estate 
StffWhf  wtth  remainder  to  his  sons  successivety 
ktMnale. 

(4^  41  Sm  Sfi^487,  (e)  8  A4k.  916. 


Ml.  t  T 


p.  \t0^  "w^H  oA}y  toi»aot  for  lMe>.  fch^  qne^tipbdwWi 
Sdffriipni  ^^^'^  '**^®  exception  to  the  cqmrt  findiag  thttte 
cqnild  make  a  good  title,,  would*  i^  iWhethtTjllfc 
remaiiulers  over  v^ese  coutiufB^tsumk^vitf^ 
^cont^oded  that  they  were  aot  4 :  tor,  tba^  nHJUli 
]QkopH4m,  and  alter  him  the  aw  Oif  MmiiSlmh 
Um^  took  an  estate  in  tail  OMle.lqr  kiq^ialite 
under  the  will ;  and  that  n^t  dqpen^og  o«i4l^ 
if^ve  of  isane.  of  the  eldest  son  Tkmmm^ 
absolutely,  whether  the  preceduig^  .tAleer»tfNk 
fur  life  or  in  tail,  they  were  vei^^  reyngtufeifc 
there  being  no  intermediate  estate  craated,i>{M4 
Gonaeqiiently,  the  reiwaind^  cQUld  Oflt  l^hiff^ 
by  Thannu  CAarltan.  .11  c^yt 

...  iWh^reYier  it  w  the  oh^iamMtwtum\o^Al(t^ 
tator  tha^  a. devise  over  of  th^  rrai^Mt^efi'dN^ 
wNb  take  .efect  until  &ilur^  ofisan^iofafdftnillP 
.  qfithe  particular  e|tate»  apd  of  .av^^fanrfrficifliy 
fM>t<  a  deviaee  in  express  (eiyns»  tine  (;;kwfft^i^W^ 
ll«t^lipiui«d  that  it  shall  ra]$^^n^atejl|«,^iL,Af 
mpMcatio^inmch  seccind;  pq««w»  .m»oKd#rMti» 
gHEe^(Mi«ojth6ifiU0ettendlyr    ji   .   .  .  .h  t>nit 

In  Temuf  (dem.  Agar)  Y.Agnr  and  anaftherC«)> 

iit^vtm  demdsd  thatr— ujuter  a  d»via«  io€f)9««Ai  to 

4bdtestetop!a  soa  and  bis  heimioir  av«i|iiM>^«fffl|t 

of  the  lands,  upon  condition  that  he  sb«nMol(W 

t^  the. testator's  daughter  12^  a  year  ,tillsh^4i)ne 


f  ftWl<I<Y>  ¥BR«#,  ^4  ^BO^  it.  ^(fii 


)bf«|b,.bfttti«ikrpay  Mr  SOOf.,  etoditi  dyft^ft  of 

M» Wid* puM^to  heif  and  her  heitis  f6r  eVer  ^  ftttH  t». 
M  tmk^  IAU4M  Md  daughtet  both  died  withaiit  .^^jraf 
'4lir^*aiiy  cfafid  or  Usue^  he  devised  the  remain^ 
"^er  tod  itifaeritanGe  of  a// the  lands  to  another— 
^tiN^dwise  dver  was  not  an  executory  devise,  but 
i'^rdidtsiiiiSd^  limited  after  successive  estates  tail 
lollihaittin,  and  also  of  the  daughter  by  mpHtd- 
titn^l  the  JRtent  being  apparent  that  the  devisb 
)(l^r<sliOTild  not  take  effect  till  the  ihilure  of  tte 
4mileof  the  son  and  daughter,  and  that  it  shotild 
thcb^take  effect;  and  this  being  the  only  con- 
'Miuction  which  would  give  effect  to  such  intent, 
icdft^l^tently  with  the  whole  of  the  will  taken 
together. 

^^lik-Spalding  V.  Spalding  (a)  the  Cotirt  d^ter- 
'biibed  that  a  subsequent  devise  over,  on  tbe 
tfeMhofa  prior  devisee  in  tail,  in  tbelife'-tiMe 
•bfirthirdperton^  must  be  cpnstraed  aoco^ditfg 
tB^fliO'ftrtent  of  the  testator,  to  be  gathered  fh^lti 
1!ief»whtffe'wm  {  and  therefore  they  held  tfcat'tfe 
%eiH^  oi^er  toxAd  not  take  on  the  death  df  «tf^ 
first  devisee  in  the  life-time  of  such  third  ^^iMtt» 
where  he  had  died  leaving  issue. 

<'  'itf^thier^aBe  the  daughters  are  nc^to  tak^till 
^tflkrfaihire  of  issue  of  both  TAmim  ^aidJot/n 
WUMidn^  arid,  according  to^H  the^nrthoritib*, 
tBfit^H^an  estate  tail  by  implication  tbJoAii^fiAl 

■(ir)0«4.€tfr.l8A.  • 
T  T  2 


<^,;^  >  (if'ih'at^  issue/ tliegi'ft  ovej''e(iJ^oA'A's^/tfh#'6»lH 
iSlffirl  dreri  b^ing  dleaily'  raeaa|?  ^nrf  i^t^f  ^'.  ^^"^fS^ 
hot  absolutely  expressed  as  a!  gift  ioifohn ;  yelr, 
as  liis  issue  must  take  thr6iigK*mrfif,'^tlf&v?flW^ 
may,  as  in  the  cases  before  mfeh^nerf;*^s($|n^ 
the 'words  necessary  to  effect  llfiai  nnTCTiiron! 
Tliis/  they  subraitteil,  was  nt>t'a'casy*i}/^sl^M]^ 
lise^,  but  a  vested  remaiindef  expe<*tunt  cra^ttf^ 
previous  gift,  and  one  which  tra&ridt'l^otf  W4ih(ft^, 
altbough  it  might  possibly  fail  in'ltWiJ^^t;  *";^ 

'l*he  last  point,  it  >Vas  siibmittea,  ^notlp 
new,  never  having  been  expresSljr  clfe'C'id^M^&f™^ 
Courts,  was  one  which,  on  principle  and  in  rea- 
kbii,  laised  an  objection  to  the  title  that^X^^lWra  be 
Sufficient  t^o  induce  the  Court  to  refuisetd  lilrerrere 
Hy  c6mpelling  the  purchaser  to  accept  It  *  tf  ASI^ 
the  circumstances  of  thi»  case,  whicli  reftfferyi 
iiie  title  unmarketable. 

Trtie  only  authority  at  all  bearing  on  tliis  Veiry 
materiat  point  Mas  said  to  be'tbat  of*  JS&afe  v. 
Kidd(a)f  where  it  was  held  on  ah'^Hje^tti^M^lfi^} 
a  purchaser  was  not  compellable  to  take  a  donbt- 
lixi  title.  The  Court  is  there  reprelenVe^  as 
having  had  great  hesitation  as  to  giyjUfe^  sahclion 
to  a  title  founded  on  the  destruction  of  conan-' 
gi^nt' remainders  by  the  tenant  "for  lifej'^^whfefe 
there  were  no  trustees  to  support  fpreservej 
them.    •-="    —      V  •  ,  ;  .  r.t.-)  A'}  mil  I  (iv 

L'VL  r.//  •{^);r,.Ves.  f>47.      ''-  '^^^  '*  *^  (^'' 


Sfof/fte  ?l?fi?,f ^.*?;^^y  depended  on  the  ^o^^trucj;  g^lfe 
^p  .t^^^^j)iit  pn  the  will  by  a  Court  of  I^w  or 
j^^i^y^jpi^  >Fas  one  upon  which  no  Conyey-- 
^ce|p^ccj\il(|  safely  or  definitely  pronounce,  what- 
^^^^^^pjj^ifin  might  be,  A  Court  of  Equity 
fl^fjij^j^oppipels  a,  purchaser  to  take  a  title  ift^t 
flft^'fek'^f?^?')  or  requiring  the  sanction  of  a  j  lidi;- 
cj^^pli^^io^jthrough  the  expensive  medium  of  ^ 
suit---j^i^j(ip/ai^  y.  Smith  (a),  Marlaw  v.  Smith  (b^^ 
Cooper  V.  Denne  {c\  In  Slapylton  v.  &:o«  (c/) 
^^^[ff]^  Chancellor  refused  to  compel  |.be  f^ur* 
«fiwrf9fA^H«  ^doubtful  title.  ,  /  .^^^^, 

o(f<SfW^f.  (^^'^:  '^^  Plaintiff,  having  observed 
^^^^H  ^i^-^P'^^^^^^  thp  case  arose  from  Ih^ 
^fiffj|ffj^o^  ^rror  of  an  ignorant  testator  having  qpj 
}^]\^jfig)l  credited  contingent  remainders,  subr 
mitted  that  the  sole  question  for  the  opinion  of 
the  Court  was,  whether,  under  the  devise  in  the 
^^S^*PJ\P  ^iW|  T/iomas  Chorllon  took  an  e^ate 
in  ts^l  Q^^^  9r  ap  eptate  for  life  with  contijj^ent 

.   In  either  case,  he  insisted  that  the  issue  audi 

the  remamder-raen  were  bari'ed  by  thq  recoverT« 

fiorr)in:>?  ^U-Ll'     '      ^^     ^         .       /•         *  •'  ;♦-/??* 
and  that   Thomas  Chorlton  havms:  acquired  a 

fee.  .might. make  a  good  and  unexceptiouiible 

title  to  a  purchaser.  . 

(a)  1  Bro.  Ch.  Ca,  76.  (c)  1  Ves.  j  un.  56^.     ,  j .  .  1 1  • 

(A)  »  P.  Wms,  28.      : , .,       ,  (rf)  la  Vw.  27«, 


914  CABB8  W  THJi  tLXOWWfff'1^3 

T^a^      „^e,flqb!n}tted,  that  it  was  qifit^  ol^r.^ftf  tb^ 
^^ff  tS!*8liee»  took  only  a  chattel  mter«ptMWi8tM« 
V,        ^rm  i^Vjeaxs—^odtitk^  ex  ilem-  M^iif^ 

fQr.the  .roefe  purposes  of  the  trust.    .  i  j  t  >  ih  •  oj 

2  The  testator  then  gave  the  property  t^hJALWifo 
{9r  her  life ;  and,  at  the  expiration  gIthateHMA 
t^.gave  it  to  T/iomas  Ckarltmp  as  the.  {Blwiiitif 
contends,  in  tail  male,  his  life  estate  ibeipg  ta»t 
larged  by  the  subsequent  words, 

.)As  an  express  and  strong  authority  ^QiaIm 
that  under  such  words  as  were  found  in  tlw 
devise  an  estate  tail  was  given  to  Thomas  CAarl- 
tofh  he  cited  and  relied  on  the  case  6f  MAMfM 
V4  Rohhison  (c).  In  that  case  the  testfttor^  4ei> 
vised  all  his  real  estate  to  Launcelot  &M9 
for  ipd  during  the  term  of  his  natural  iife^  rand 
na  longer,  provided  he  take  the  name  of  Mokhh 
AUiy  and  live  at  his  (the  testator's)  house  at 
JSochym;  and  after  his  decease,  to  snch^iMk  w 
he  shall  have,  lawfully  to  be  begotten,  taltfa^ 
the  name  of  Hobinson ;  and  for  default  of  such 
issue,  aver  to  William  Robinson  (the  Dettodint) 
in  fee.  Launcelot  Hieks  took  the  estate^^aod 
^tmA  two  sons,  the  eldest  of  whom>  4lie4iW(lus 
dife^time.  Then  he  himself  died.  WiiUmilth 
tbinao9ir  (the  testator's  heir  at  law)  fth^ratpM 
plMmed  the.  estate,  indsmuch  s^  the  filst  4eaiiic 
to  the  son  of  Launcelot  Hicks  was  satisfied  by 

(«)  1  Burr.  2S0.4   ,,    1  ..;<c).  JL  9i«rrv^i-'S>a  3 

(»>  9  |iiist*s  Rep.^  R.B.  170.    Atk.  730.-2  JKW  V^^'^  ^ 


iiytfiAli''«illFd^tft  of  his  eldest  8oh.    Oirtkat    J^^ 
M^tlte  Coltit  were  of  opinion  tb&t,  upose  tfa^  ^S^ 
tfu^^fcb^trobtibto  of  the  will  of  George  Robirisotii    - ,  ^^ .  r^ 
isiimed&tBieks mast,  bjr  necessary  hnplication,'  ^^viiWM: 
to  effectuate  the  general  intention  of  the  testa-^ 
tor,  be  construed  to  take  an  estate  in  tail  male, 
KyVnd'tM  bethi  of  bis  body  taking  the  niarafe  of 
JBf»M«(9iM, '  notwithstanding  the  express  Mtatii 
fiMMli'tO'  iSie  said  Lanncelat  Hick  for  his  4iftH 

So  here  the  testator^s  intention  was  plain, 
MMPinilst  govern  the  construction  of  tbe^de* 

^^'^iin')EAng1e3^v.  Baldwin  (a)f  a  devise  to  testae 
tikr's' eldest  son  for  life»  remainder  to  J.  A^biA 
gniJiSsOn,  for  life,  without  impeacbmeift  of 
Wni^te^  with  a  power  to  limit  a  jointure;  aiid 
afti^'ilis  (the  grandson's)  death,  to  bis  finst'soil 
ift  tail,  and  so  to  the  sixth  son ;  and  if  he  (the 
^raiftdson)  died  without  issue,  over  to  /.  JS.,  was 
iyel4  to  give  an  estate  tail  to  /.  iS^,  >  < 

r   "    '  ■      .    •     :  I 

^^<¥k  Stanley  r.  Lennard  (5),  also,  where  there 
hfos  a  devise  to  trustees  to  pay  debts,  and  iifter 
^petiMt  Sam.  L,  to  take  the  rents  and  profits!; 
aM  tBifter  bis  decease  to  permit  the  eldest  sOn^df 
'i9i(£#i  ittOd  his  isi^ue ;  and  for  want  of  iss«e\  Of 

Amtkei  L.  to  pemAt  Thomas  L.  so  t6  reeefce 

,i!   !'   .■        .  .      .  -.''^  ..t 

(a)  Cited  id  1  P. Wm8:69.  (6)  1  AmbL  364.^8.  C. 

'— »C;    1  Eq;€it  Abr.  196.     lEdeii,!^-    "u  i  1  fv; 


;'».?j;'i  ::;i!.  "ii    .■■■•.  .  -,  ',,1',/  jiij  j{«;<|qif;i  oJ^fqqs 

•ifMi  hted  other  aeiw  of:  4^  /»l»c<>e^ejj,;iy  [^ 
«i8ltt(  iriUilike>r4iMmilp<%to.JGUA9<^l)M'»P^|; 
iibi^A'enlaittdef.tQ.tibDe.  right  heiff  iiwJet|^4fl^ 
•«rfeo  tl  it  vfl]^  held  tliat  tb«  l«nt  w^ndsi  ^fp  WAB*^ 
{ofiliiiiitatipiai^  !a«d'aot<|f  pt{li«JbaHf9({.,wd  t^M>f 

whom  a  precedent  .li£»;«s|iia«^WM}giir/qf(,,j3i^ 

rated  to  give  him  aa  estate  in  tail  male  in  re* 

iDuuHdfir't  and  on. that  .co^tstroq^o^  ikMff^A^'^ 

itteJi«««h;  devise  l«i^€»d  in-.th^.J^^K^C^iM* 

Iliefojrftftli* <#^tor,    _   .1... ,:••  ,..,i,nMltoin 

farther);  and  after  Uie  death  of  the  devisee  for 
ijiifef  »f(I?«)Ml<..',^»»?^  Me,  ,t<?  ^c^.^rity^jj^^a^j|eW 

ir??W{  rV)W^  .1.1  ii;,-..v   ;;,ii.{t|  'i>7/  jililgoijb.H'loi 

-''^dV/nfe'ose^a=WHBrft!^s^<h*'«^'ty«'f«««* 
(6)  1  p.  Wms.  76.I2  Bro.  P.  C.  m,    '"'^''  ^'  *^  *"■ 


to  ha?e  been  intended,  would,  it  yrm  Wige^ 
apply  to  support  the  vendor's  view  of  this  case; 
Hkd^il  «^  Mconlingly  relied  on  inthe  aigu- 
«I^M'.'  in'  tkts  instance,  ifwas  snbmiked,  ithafc 
^"tbe*  itttentidn  df  the  testator  that  2%»Mi» 
dAo^AoM  iibetild'  take  an  estate  tail  wasmaaifest 
bhd  ^ai^,  the  Gotirt,  if  necessary,  wmM  M|ik. 
ifflf  iiMtt  idrds  ^as  would  i^fedtuate  -that  joteni- 
B^tt.^  •  fn  ili^  tttee  the  additron  of  tbe>iw6BdB 
"^ime.  hWidkAe/'  afiterthe  words  «<^wftiUyb» 
^ktedr'''W<6tild  euffie^  for  that  purpoui^.ihtul 
'the  bo&^  ^ould- consequently  so  read  thbuyAI 
a^itb  t^kne  4t  tliflt  Cionstmction,  i : : .  ■ .  i '/ 

-   J'l       fIJ      ;i|!    Ill      !;.     ',;•!•'  ,.         j,.      I-.;.J 

'''  'l^e^'riei^t  (Hmtetfded,  that  no  estate  had'^beea 
'^i^-tSJ^Aa  €k&fiioti  by  thier  will,  eithev^iftdU 
or  otherwise,  expressly  or  by  implicatldnvtaid 
that,  if  any  estate  by  implication  could  be  const- 
^red'to  be  giVeti  to  his  'issue,  it'wdiiHi'De  a 
contiii^eht  reoiaind'ei',  and  had  beeii  dekrdy^ 
'6y  th^  fecbVery  sutfered  by  l%dmas  ChWl^J '  • 

ll'^lhe'ii^istin^ished  this  case  from  theft  oif  Tdi^ 

^^I'lk^iH^  by  't'h^^  iinportait  fact,  tliat 'thf  t&lfel- 

tor's  daughter  was  plainly  shewn  to  hki^'by^^ 

.fiWJ^WOBlftfpdl.  9t*?ct.PCi»ft  i^f»Wty„  .by,  %>ex- 

OUAarow,  1  Vez.  26,  to  be  wrongly  reported  in  Eq.  Car.  Abr, 

,,.  .  .  ■■'^'    n  .1  '.  t.-!!.l  1 1  (») 
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jJ^JJK:^  yifi^on^  wliich  Wew  made.  coii4ki<^A9, oft  i^  ^, 
«.        V^te  tOithe  son,  with  a&  actual  4eyise  qiWK^^« 

M^iS^  m.qwe  they  wew  not  fulfiUed.  In  tU6.ai9«i  oUt 
the  contrary,  nothing  is  given  to  Jokf^\Cfh^U9m 
by  the  testator ;  and  consequently,  on  the  doc- 
trio/e  of  raimng  estates  by  implicatton,Mbeiirpn 
toke  nothing  under  this  will  in  any  evcHtr?T]Myi 
J^Wiesbor^figA  v.  Fax(a).  >  su\.A. 

.The  doctrine  of  implication^  it  was.  lifginl^ 
q^ight,  on  the  other  hand,  be  applied  h^K^  lUh 
fl^w  thai  the  estate  for  life  of  TlnmM^  C^Utmh 
givicwby  this  devise,  was  enlarged  by tiieimptiK 
cation  fiimished  by  the  subsequent  words,  to  M 
Wtate  tail. 

The  case  of  Attansan  v.  Clitheraw  (b)  has  set- 
tied*  that  a  devise  to  JL  for  life,  with  pow^r  to 
tbte  trustees  to  settle  a  jointure  on  his  wife,  if  be. 
nvirried  a  gentlewoman,  and  in  strict  settlem^ 
on. the  issue  of  that  marriage;  but  if  A.  died 
without  issue  of  his  body,  to  the  testator's  ne** 
pthew  for  life,  and  then  to  his  first  and  every  son 
in  tail,  gave  an  estate  to  A.;  th^  worda  '*  if>l)a 
0ie  without  issue,"  being  considered,  in  that  par* 
licnlfir  ease,  as  enlarging  bis  express  estate  for 
lile/  by  implication,  contrary  to  the  g^ervd 
f  nle^  .   •    •  ■  I • 

<  $uppiosing,    however,    that  ThoBioa  CkotfUm 

(a)  Cas.  temp.  Talb.  262.  (6)  1  Vez,  emu  26. 
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^  Wkitfedd^l' tkat  he  took  ail  eAtate'to'^^^^^  ftS^fSi 

«9lh«tfdMftlgMt  tetnttibdeM^  6v€^r;  atid  thdt  %dl  ^^.    ^ 

AtJ  i-^fliiLltfd^rt^adbeeiidertroyed  by  the  recd^  S'^ffii 
i«t^  Whi^b'  had  been  suffered  by  him,                  ' 

:M»i>    nil  ff*  -    .     ,    ,  4x1 

•iThe*ireiimfMer  to  his  first  son  ia  tail  tna)e  wakr 
echttibgewt/as  wto  the  remainder  to  the  iiMSlie^ 
John  Charlton^  supposing  that  a  remainder  ha4 
been  limited  to  them  by  implication,  as  M^as  con- 
t^MSted  hf  «he  ^ttrchaser.  The  ultimate  remsHu- 
<Mr  to^t%e  ^daughters,  also,  wa(^  both  contingetit 
afid^^«efhditiottal-^-citing  Fearne  on  Cotnting^t 
9l^Uind^rsi  passim.  By  the  recoveiry  7%HMM 
iSfkdift^H  had  aeqnired  an  absolate  and  indcfttt^ 
sible  estate  in  fee  simple,  i;vhatever  estaM^  fa^ 
originally  took  under  the  devise  in  the  will. 

'^^Oh  the  lastpCMntit  was  insisted,  that  whefrevdr 
tf 'OMurt  shall  decide  the  title  objected  to  to  hie 
goodv^the  purcha^r  is  compellable  to  takeifti 
Itt'lbis  case  it  was  said  this  very  title  bad  been 
atrfeady  determined  to  be  good  by  the  Court  <)f 
(!%aAcery,  on  a  bill  filed  in  that  Court  in  a  eauM 
otOhorltfm  v.  Cf^avsn^  for  specific  performahee  df 
a'«oMi^act  for  the  sale  of  the  devised  eslatel; 
witer^^iA,  upon  objections  made  to  the  tilA^^b^ 
lte»«iii«wef,'  it  was  reiimred  to  a  Master j  vAA 
certified  that  the  Plaintiff  could  make  a  goMl 
title.  Upon  exceptions  to  that  report,  taken  on 
feh^  part*  of  the  purchaser,  the*  exceptio«f ' '  were 
overruled  after  argument,  and  the  report  con- 
•♦•:  t:>-  .\yi  i  •  '  ....*-... *^;i   j.-.-  ..-.)  -r. , 


990  cum  )iv  iT^KtBXcvisiiun, 


cHaeiie hari itUMitetiMd  bran^serv^d  mlbtJoMkif 
of  ii.pHdr  decision,  in  adifferantea^isa^tW^^KPm^ 
itfrtht  mme  title,  a^aisst  a  tiiDilw^ol^clipiJini^ 
^e  fMQ  of  Biseoe  v.  PirlriMX&^dio  hOjd  Cimtki 
iPfiUw  [£Ai9ii]  jays  dowa  tlie.rid^>iMl)lft^pifrilir 
<^t4tk.rmu€h  particvlairity.  His  JborAsbifiMlF* 
\*  Jfwmerly  ithe  purchaser. iMta  .oiot >kfl[  Off  ,«itoi| 
aidMJbtfid  title»  but  wraoovipelfed  to  taliflit,Gd$ 
#Kkabli8h  tbe  ebjeotioti.  My-  api»ieit»  iqxiiat^lfaM 
aoatract:  vbsM  l>^  perfoimeci  <;  awl  I  wJU^pudtbi 
length  of  saying*  tfaett  this  Jaiac  catHniatfllUchf 
notwithstanding  these  obseryations,  and  thongb 
tbii  w  Iny  opinion,  J  cknnot  coiopd^iheiphr- 
Closer  to  take  the  title:  but  IshaM  tompisiifaBil 
tm  takdit,*  anldsahe  will  reverse >iHsiy9it>]JifiiMt 
^Pbat  ivras>foraieiiy  theMurae,  jQtifteadiof.kltu^ 
offi^^urciiaMr  upon. a.  doubtful  tillfe ;/  9«ub\tHe 
purchaser  then  went  to  the  House  of  I^^-ds) 
My  opinion  is  that  the  contract  ought  to  be  pert* 
ftiftnedv bat. without. oQafes^'f   ico.]  i»i?r;rifO  nlT 

w  IntlMS;  case^of  iS^fa^toiiT^iSn}f<^  (i^i  tiriiGtiiii^ 
Vkltod  thOfCfitefioiitobe,  '«i)iethMj>thai[eiM«Dfli 
ifbBw^hlf  claar  marJotaUe  tUle^  >^itttfnii})<tfaBli 
doubt  as  to  the  evidence  of  it  which  must  always 
create  difficultyia^parting arathiti^ ' 

(a)  3Mbm;:4d^.       i  (c)  l^V^^,^^<^  {""^ 

!>». .    -I-O     J.i>i:    .*»i:J'    -*''- 


piitdrdritiMliii/to'^qperatie,  iskebid  W  gtVett^ed:^ 
|i»M%«bjf»'e(rtat&  or  inffeerest  bj  tiie  '^ill  im  <tkti 
p^emiMir^ideVid^i  For  that  he  cited  d»  attt  1i^ 
8(iiile^ttlieliuitfaotity  of  the  case  bt  WtiUtrM 
i)MMf^«)i> Htfherb'it' K^afi  detennrined  tbd't^  unddr 
»^^i|0l>^^ttJe  t*fttator'8  lion  JZi^Aaril  an44)6 . 
faei|8,  (if  fl^/iniii,  the  eldest  mn  af  ibediivllbdt 
(to.iiriuiiil  M  MtiLte  nor  inCerest  had  bMhl'  ^it ^ 
wfalj^iiiikpreMly 'giveti),  should  iMppttL-^Hdi^^ 
idthoojtliBmii)  and  iibiothCTwiscs'  i^«l/tlM'(tqok 
«k)eita,teitail byarapUctttion^ '      >  '  «  r!^^!^^>i 

ii^efieafae^of  Lady  Lanesbwnmgh  %Fasi  hkl! 
bedbl  tifimd  io^be  erroneous,  and  "was  >(roiMt«&^ 
m^iBdvhf'iPectmef^i  who  supported  his  dobtHiiii 
)ijiitM.£lQtho«ifey  of  the  determmattonin'tirekniisib 
oRiTdHiU  v;  M&Pgari  (6)^  and  iBiag'MMr'  Vi<f^0ijyb^ 

fi(j  .•>»!  ;,'t  iii  \«.'  •*•-.■•  -    iM'i.sq<'  yl/i^ 

The  construction  contended  fbr  hj^t\iode>mhd 
supported  the  validity  of  the  title,  would  re- 
^ioe>th&  iht>6dtietion  of  ti^ny  hiore,  aniniiich 
iao«erjmpii#tatttW0^d!s,.than  wcsre  raquinid  botblss 
itith>dliceAiby^U«»ie<Whodevi8ed^1tiv  a|idi«%uid 

*  OmCcuinig^tfiifmfiidcisihf  uhih  oli;  »'jm 

(6)  Fearne  on  Cont.  Rem.       ,«ilir;i,6§a  |gn^^jri|fl(<^^a. 
202.    330.    363,    5th    edit^ 


esa 


^8«li;llt>  T)|iP.i9Xf«RWMde, 


Miia 


al80<  MqHdbrfeiH  twre  linMutmnEdlcctodtmditiiii^  of 
the  words  actaally  found  in  the  will ;  ooDfining 
tbe  wonls  ""' seweiaNy  and  sucAeaflwrdgfifiiiJlail 
male''^  to  .tbn  iMue  of  tha.  fimt(rwii|»am&;  «(NI^ 
nectii^  tlj^rai  exclusively  with'4l^.wiNi4c(<'rARi^ 
mnV  whereas,  tim  taatastov. meant  ckadjrtiifltt 
the.wocda ''  for  want  of  9^ch  lawful iMiie''nf<i^ 
to  be  applied  to  those  persons  to  whom:tibf^|lf# 
ceding  estate  was  given.  It  was  urged  that  it 
raqjuired,  on  the  other  haad,  the  addiiiaii  ofiiUfery 
few  words^  to- effect  the  Mai  and  Mwt  Qtm»» 
intention  of  the  testator  to  give  T.  Ckmlkm'j^t^ 
festate  for  life^  with  vested  remaindem.iii  tailt(bgr 
poichase)  to  his  sons.  The  worda  ^^  aoduliiir 
fnl  issue/'  the  Counsel  fipr  the  vevdee  cmusl^^^ 
were  words  of  restriction,  not  of  €ailai:g««n^iM^ 
of  the  preceding  estate  confirittiQg.th6;/|ioticHi 
that  the  testator  had  oply  given  T*  CH^rittfl^m 
estate  for  life^  referrible  (aa  they  obviously  were) 
tothQ  issue  of  the  sons  of  TAfMoSpiQ^mi^ani^^ 
tfites  in. tail.male  had  been  given.  .^f    un^ 

tn  conclusion,  the  mischief  of  deviating  from 
ttie  established  rules  of  construction  of  wills  was 
strongly  insisted  on,  as  a  reason  for  re^lalfing 
the  determinations  of  the  Courts  in  questions  of 
real  property,  so  emphatically  enforced  Ky  LorS 
Kent/on  in  the  case  of  Doe,  dem.  SmaUi  y.Ah 
ten  (a),  in  asserting  the  rule,  that  express  wortfs 
of  limitation  are  indispensibly  necessary  to  the 
passing;  of  an  estate  of  inheritance. 


(a)  8  Term  Bep.  602. 


h>  QoitlndagoiteOoiiirtileKvef eel  jiidgwnt.«>-  i  * 

^  i  RiQHAiaM,  Ijord  Chief  Banm. — I  bave^giv^M        ^. 
tiriti^etei9(f*ui^426ii8]deret]Oto;andhW^  ^jJihS 

Ifi^kt'pMMsr  to'  ai^y  to  it  the  TaiiMM'antfaarii 
ti^i¥Jktoli  wemoited^  the  coarse  €tf  tbe  ugth^ 
hmM,  <#liich  WM  urged  \ni^  Auch  ability'  and 

tiltfuiikir  ' 

t]    !••  ■•        •  • 


flvB'  qaeiiioa  has  certaiDly  presented 
dettriiie  dtiiculty  to  my  mind ;  and  I  very  mttoh 
t«g!tet  that  I  cannot  at  present  deliver  judgment 
11^  tti€^'  Matter  as  fblly  as  I  could  vriab/  and  «b  I 
tKfdk  the  nature  and  difiieolty  ^rf'tbe  objeMtoft 
requirei**  I  am^  therefore^  sorry  to  be  obltgei 
fty<5(Mfiaie  myself  to  the  simple  declaration  *^ 
'fa]y'0)>iiliUa»  that  the  exception  must  be  over^* 
luled,  and  the  report  confirmed. 

'Wfe  eannbt,  I  think,  read  this  ^vill,  ^ithcml 
seeing  that  it  was  evidenfly  the  intention  of  ihk 
testator  to  give  to  ThomM  Charlton  a  much 
larger  estate  than  he  would  take  under  the  coa- 
strpction  which  they  who  support  the  exception 
contend  for ;  and  I  am  of  opinion  that  he  too^s: 
well  ap  estate  as  enabled  him  to  make  a  goo^ 
wle  to,  the  fee,  by  the  means  which  he  ^s 
aaojj^ted  for  that  purpose. 

*  The  Chief  Baron  was  labouring  under  severe  ind^spom* 
tion,  which  had  been  of  some  contiouancey  when  this  judg* 
meot^Wiks  delivered. 


ttM  OAftM  tH<  TittlMlkoinigitft, 


Thifi  in,  ehordy,  the  8ub«tanee  tMf  fiMUdriioii 
iCuBHTON  of  my  opinion. 

MiotfcM,  IndeliVerittg  it  thus  briefly,  I  amkap^y  to 
\  be^Uabled  to  refer  to  tihe/autli^riti^nClM^ 
a  Jttdg«»*a8'the  Lord  ChanceUor  «att)4ll^^JM^ 
<ialie».  whose  opinions  may  abeays  HiiliuBnMl 
followed  with  si^ety.  Fortified  ^kvJli§j0l^ 
vious  decision,  I  can  have  no  hesitatiail  fM^^ 
TuHng;  this  exception,  and  dedariftg  Ibe.tljItfV 
good.  .   ,.   ajo- 

I  must  repeat,  that  I  am  much  concerned  tt^ 
obliged  to  give  my  opinion  on  this  important 
case  so  shortly  and  unsatisfiictorily*  <       . .  ,...  r 


A  -^ 


>    '. 


Iff  rfflifo  ym  Vi  t^i!  /^' 
PotLEY,  Clerk,  v.  Hiltox  and  Others.  S^tiBt 

idili'llHiliiuf  Ihyiaiwe  <ifarch;  AaA'baeo^^gait  dvfio)'  tteXqan-'*' 
t<l%'liMiit%Ar in tltiii  suit fortill)6»,  ^wtlietk: ^^a/m' 
tMMfy ittKonriil  «.,Tesdict  foritb^  VkMi^Sui^  ^^\f^2^ 
HMr/%  uNMrlite  rifkt  waa^staMisIMfa^ftiM,  dbm^'^ 
Mieii  of  the  Defendaiits    in  the  tithe  cai(9e^,4ll  qaesti^^ 
Eqaitjr,  as  were  the  occupiers  of  the  particular  toS^,'*'^ 

The  objectiMis  toih«v<«r4ici werer-     - .  --A v  ^SufJolT- 

.  ane  directed 
^  a  Court  of 

given  ^n  evidence  had  ^5^'^,^?JJ. 
fceea  received,  on  the  partoif  the  Plaintiff,  which  ^SLwherf ' 
ought  to  have  been  refected  as  inadmissible,  not  ^f re  wm 

"^  •'  otberendenoe 

bavmg  been   produced  from  the    proper  cus-  given  in  wp- 

tody:  '  caieoftlie 

tuoceisiiil 

Secondly,  that  the  answer  of  a  Defendant  in  for^i^l^ai 
another  cause,    relating  to  other  parts  of  fhe  kqaUy^^tiaa 
parish,  had  been  given  in  evidence  against  the  ^^^^ 
party  Defradant  in  the  present  suit  and  issue:  d^'^tTdie 

^^  verdict  npon 

■«**»  '  tiiennobjec' 

tlonable  eW- 

,  Lastly,  that  the  evidence^  if  unobjectionable,  fe^ce  to  t^ 
^not  support  the  verdict  found.  Unaeo^    ^ 

A  general 
title  to  tiliiefl  timrashoot  a  parUh  in  a  Vicar,  gives   him   a  pnmik  ftek  case,  and 
Mil  upon  tiie  oecofiMKr  daiming  exemi^o  ob  tke  grouod  of  IkU  lands  being  liable  to  pay 
tilbes  to  a  Eector,  tbe  mm$  of  proving  tbat  ease  on  tbe  trial  of  an  iiaae  directad  for  the 
' ?  of.pnteBring  t»  ifaa  C4Hirt  of  ^4«ity  the  aid  of  tbe  verdidt  nf  a  imy. 


V<^L.  XII.  U    U 


C2fe  CAfiKS    IN*THK   feXCHEQtJIi, 

^£^^    and  the  reason  given  is,  that  otherwise  u  ViaS 
»•  J.      would  be  bonnd  by  a  decision  where  he  had  not 

S^iSi^n.  tHeKberty to  CTd6fi.^xaVnliife/ttiWf^iWi*;*rf<i«<^ 
riot  at  liberty  to  controvert,  td  ^l«r«tiai^l3i% 
Defendants  were  neither  part^  *<^  ^Vy%'Mte 
suit  iA  which  the  answer  giVen  irf'fevWdW*!''Wtt 
been  taken.  In  Benson  v.  Otive  (a)  4"«rf<itee'U* 
refused  to  be  admitted  to  be  read  because  it  did 
not  relate  to  the  same  lands,  arid  a"V^'(8frfclf^as 
rejected  as  evidence  for  the  same  real^fl.  ^'^^'^^^ 

'^  It  was  said  that  the  impresston  6^t!id^!fe5rfei8 
Judge  who  tried  the  issue  was  kgafrf^t  ttii^Wffill'- 
Dibility^  of  this  evidence;  and  th&^elMftrTt^ 
ilAinced  to  receive  it  solely  on'th^^iht^ffEf'k 
the  Chief  fiaron,  who  had  admitteff  t!Vbfe^rte(A 
0tt  the  hearing  of  the  cause.     '^  ^^'  '^''^  ^''^^^'^ 

[The  Lord  Chief  JBaron.— TTotWng  'W'rtibfe 

^eomn&oti  (indeed  it  is  a  matter  of  con^tattCbA/ilnr- 

teiice)  tfian  what  I  may  term  tHfe  error  6fi4kfiim 

Judges  trying  issues  sent  Bowri  for  tfiaI%V^otfhs 

of  Equity,  In  professing  to  tieftfr  th  ^tiihUBciil^i 

of  th^  person  before  whom  the  caft^'%Ti%^*; 

'^utthey  should  remember  that  mtffctfttbJftfetWfi- 

able  evidence    is  constantly    rec^Ved^^abWS, 

mel^ely  quantum  valeat,  or  de  betti  i^,  '^t'tife 

sake  of  obviating  delay  in  discussion,  or'fift'^SflfAr 

'  similar  reason,  although  it  may  bltitt^S^Qt^^be 

wholly  rejected,  without  being  suffered  to  have 

(a)  2  Gwill.  701. 


TRINITY  TBRM>  4  6B0.  IV.  829 

af|y  Y^ig^tf  or  evw  iafluence,  in  the  determin-      |93f* 

ftlW  .-  ••  .  .  5ewS? 

'  ton  [m.iI      «         .    .  '  :         Hil-iw 

^i^^Q^i\m  last  point  the  Defendant's  Counsel  in-  ^d<p|E^if. 

f|p|te4s  that  if  the  evidence  had  been  admissible 
^.finplitjec^io^^l^'  ^^  ^^  ^^^  applicable  to  the' 
qujf8tf9p.at  issue,  which  respected  a  part  only 
Qf,^bp,pamsh, 

,^yi^4ptvtrp^g  V.  Hewitt  (a)  it  wa9  held  tha*  a 
Vicar,  ^hose  suit  is  opposed  by  Defendapts 
churning  an  exemption  in  parts  of  the  parish, 
f^9^w^o.^r?fljt«  his  caseon  presumption  of  an  )en- 
49;fffffemb ,  from  evidence  of  perception,  mfilt 
j»rQTel^9t  qnly.that  he  has  received  the  tithes 
f^dXf^^hQva  the  rest  of  the  parish  generatiy;, 
l^.Qt,aJ|^Q  /fpipi  persons  occupying  lands  ia-  the 
alleged  exempted  parts.  In  that  case  the  Chief 
Baron  (Sir  R.  Richards)  declared  that  a  Vicar 
if^.bound  Co  pvove  his  title,  or  the  commpv  law 
g?,vei.hiiQ  no  right.  "It  is  enough,'' says  hi3^ 
Lc^^^liip  (&),  *^  for  the  Defendants  to  rest  ^h^ir 
case,^^  Ijbe  denial  of  the  Plaintiff's  title.  Fl^pm 
tjie  ,^^4^qQe  %  say  the  Vicar  has  shewn  himsellf 
tp  b^iiegtitjled  generally  to  tithe  of  hay  thr^gh- 
Wttthe,;p^fd^;  yet^  from  the  sameevidc^ice^.d 
Qt^say  that  the  Plaintiff  has  not  made  out^^a 
Jtj^lf^  h^y  in,  every  part  of  the  parish."/^  That 
kfifffxf^^  it,  was  urged,  might  h«.  Kter^ljly 
«lo»Mii?^ihi»qsiS^   .         /  v;  n'^ 

(a)  Ante,  vol.iv.  p.  216.  (6)  P.  232. 


0)^  cMa»%m  ^wnMXcmwtgamM, 


jlj^jjj    ^dfe  iofrftlie*iN(ideiio6j}  j  » >.    >fi/j  vir*  lo^riBs^iioii 

«^  •!*•"  '-»•    '"  •'•  ••!  '■••''  :  .•  I  iiiiili  bin  n\^,  I   ^09<|qfid 

tiM  :««ft8j  thftt  wtdeiRaiiofatgtoanl  liglllriNliltb 
MOIeiefat  to  wffmtfkfmt»hrif;^^M0dtA^  Ihs 
jffctkm  wats  not  tli8wereid«:if*.r  >  ij^n;^  ^dj  -lol  bsAii 

On  these  grounds  it  was  contended  that  there 
<^i^h«'to'beakiew  tijal  irf'jtihe  4»Mi^>-*>5  »i{J  nO 

iii«|illadi  )i6^'MfficieAt>£0ari4jb«ipdr^^ 
Mue^  fevenadmittiosthaty  la^ttaiotailto^aAMMraf 

tedv  .^dro.t;h«re<  it  'onwgb^ .  tnl|pirtllibe)«!JluUfl 
tiblialUe;  mattery  to  aaliis^tvtbeiiiiidge^^iilKliAr 
t€fcCed'tb0 issue.   ■  /''^-  i-     in<M<|  riHiinifiN 

.  They  in8iste4  liOW6T€r»  that  the  evidttMiiilto^ 
jected  to  in  this  case  was  good  and  matariiil'efi- 
dMoe  t  wi  that  it  would  htfr#  Awen  ncilt  fnJVo* 
perid  hav^rcveetoditinaicMe  i»fthiattt8lliK»rii 

.  On  the  first  point  they  conleode^iltfMitK^Hbitgr 
ever  the  practice  in  the  particular  diocese  might 
bei  the  r^lfistry  of  tbe  Bishup  wnirths|pQi|Mi4tod 
\e^  depositary  .for  the  cwto4^«ift  thu  a«ioM» 
QfHSK<<'seqtie8trBitm;    of   tiie  VpiopcMykufci^t  tbi 

Obtii:Gb^    v\   '    '  ^    »         •  ,;/.     vV      '   UXV»JIU\    K 


tions  are  of  very  rare  occutP#iiaei^*baliirtiaii  dtbibfr   )ff^^^ 
happen,  I  should  think  that  the  Bishop,  as  ordi-  i^ 

dM  llNSMftwe  bottnd;.to  icbecfcc  the  8ec(ue«rtv^teit^ 
adyi^l9stt||at04ii0abcoiint8,  was  peciiliarlryr^ii*^. 
lifted  forthegaardianshipof'ftU  tbrdaiei«n«^ 
connected  with  the  proceedipg.] 

:^ltnlJ  JL'II!   Jii}«-    .  .,.'      .    J' ,iij  aU    ' 

On  the  secoMi  point  they  urged,  thAt  ihfHsto^ 
fienee  beiag  a  partial  exemption  against  a  claim 
fiAnMI  te  tftigetienil  rfgiit, .  i^.  was  iiipnint^MtVon 
Mt  ]fte|teiflta|it0  itoi  i^rove.  it  in  the  fintt  in9t(ttW94 
tetMMai*^ittiriiiatire:dtffiBace,  qnd  required  J^^jhri 
a^iotilMikb^fpofliti^atteetm  btttOiie^thAli 

M^tiiattMMftted  tO4lo^trelyisgviperbftp0,.Wt 
iAat)|lieyt>lM||it<$to]iiMer  the  defieieftcy/Jftf^^Uifl 
Plaintiff's  proof,  of  which  they  were:  miViWiih 
ing,  by  means  of  the  present  application,  to  t^lf^^ 

'iriHrf  tlMft  ootttettded  dMit  the  Flai«tiffVj(iiMi 
the  itfltwmti^e  of  the  iaroeon  the  tijaU  h^d  Mon 
fiiUy  established  by  the  evidence  which  had  been 
gbtein^npportjoliti  .  m  '  j') 

MadiirtfMif;pMtit  of  the  ildnwsibilttr^tb0!p(itH 

thbaillli0riti«i4rfJ/ln«^ii;ar«A  T.ibn;fA(pVBbbOp 
of  JLiumAi  v.  J?/&'«  (6),  Travis  v.  CAa/^|rff^uft(t4 
Lady  Ihrtmauth  v.  Hoherts  (c),  where  it  yfUB 

(«)  4  GwiH.  1615.    '  "  (c)  W  East's  T,  R.  034, 

(&)26wilL63a. 


63*2  cAABSiiif  lrif«fiiPtcasf|MR, 

^^^^ij^    witlvitfiformeHo^sA^r  ofitketiftkesMifeiiMiil  mMip 
9.        toted^agaiiist  ftiitfmH  by  tke  iVkafio>ii«te/!li4ii«^ 

dant  in  MiUher  suiti  -      /In    kI  laofo  ;ti  i<A 

in  issue  upon  the  rewrdim  the  OiitlftaiitlftlfoMlll 
was  not  fully  before  the  Court,  and  does  not 
appear  to  me  to  bl»re  be^n  'T^liclA]l:sniKiiinrtMHl. 
O^fafel^laikitiff  fl  b«^0eC4ipia.titfo}4n»ifek#  ¥kalHto 
tteitithw  in^the  palish.  '  Tte(totit)^t«ltefMslW 
did:  I  "dot:  deny,  except  ^  to  affWiilQi()a«4NiniM 
M  thefpii'isb ;  and  a»  to  ikk^pmt^{%t,MmiAAtA 
lite'  tithes  were  due  and  paymblei  t$i#be  fff^itevitf 
theOa^^Kfee,  to  wh0m.tbefr:^<Mg(l4^^(7i«irs{^ 
port  <4hat 'defence  of  ccrame  ter^ <iAfftmf^^ 
dence  would  be  necessary.  TbeHMufnf^pnUiMl^ 
on  the  Defendant  to  establish  his  right  under  die 
bad^mfttion  pleaded.  Sncb  aait:iB|ij|$ip|M«Mto 
jile  to  have  bera  pleaded  to  n  mwy  ui^ifeua^  wd 
irthkik  imperfect  majftiier,  .aiid  tm^tkfliirtaieMmt 
M  rbe  n^  entitled  to  very  .fevoifliiblto)ooii6i^esi*> 
tion.  ?  it  iesot  stated  hcfWtkcrlitiieTtintheflalFffee 
•ran,  »«r ^  what  »  the  title  claitft^tfagrjtb^  by 
•iB|DPrepdator;  nor  isit  aHegedritliatoldieititinB 
nfltee  pUkl^r'mtisfied  to>hi«>rti<P'odiuppfarthtlffi 
¥kpsi'«»gelMml  olatm^  pMof  of titht&fkiid;tdibBb 
^AiileiiaJdiy  id-sufficient  to  tbrowiupoB/AhaidMe^h 
dantf  llieH»iirtheii  oi  stating  oledrly^^Mi  ifcH^t 
and  ppoviBg  salislaotordyv  tbeteMnptfamis^flp 
fey  him.  'A^  general  plea  of  :lhe  la^feeibdn^^tn 
f^nother,  without  shewing  more,  is  bad  plea4it)ff  i 


MWH19V  'TfRK;*  4  GBOw^H^.  Q3^ 

fflm  {MMPdadajp-  ^i4eMsel    * Oa^  <  >tli8f  i  fidqfkitayi    ]|^jS« 
liMrM^ievidiMice^  win  te  attflfoietit;  m^^easis^tof        » 

for  it  must  be  always  remembered^  thai  theXit 
car,  in  such  cases,  stands  quasi  in  loco  Rectoris 
aHm  t{MArbfep#^«itled  to  require  thata  DH^a- 
ll«at^^ald[^efw  his  0paoia}  ex^nptionO  •  -  ^  )« 

Ion  «*K)b  i»u.'  .'■»♦.  ,...    ^j^// 

(>4lifMii^>dt^«d,>hicofid[u»eii,  that  eTdii:<if^4l|6 
eti(kiiiib6  iP«w  db^cted  to  had  been  iindiiifl^ifard; 
KStiawi^  ma^to  liaTe  l>eeii  veceiired^^  yafi,  iiink.» 
«ttt!toqitfi4b^f&^wM  sufficient  pmof  of  th^Pl^dt 
Mf^  i^lti^'^ithoirt  it,  a  new  trial  would  mitt  W 
kw«9d«d{  ^hMi,'ff  granted,  wootd  not,*tjadt^ 
ifil^ thing  whitA{MB80d>oii  the  former  tria^  beAi 
#8NfiMMMiibe  Defendant  in  maintaining  ihetnttf 
^^<bfth^i8sue«  ..t'l. 

;^  filw4«i(th6  Defendant's  Counsel,  beingieaUed 
Mf  by<  the  CoQft),  in  rqply,  di9tingoishedi  the 
camgtwbieh  had  been  cited  on  the  other  side^*  oh 
ttolpeiBt'Of  the  admissibility  and  value  of^<the 
erii^eiute  »ofithe  praceedings  ia  the  former  caisM 
od  tba  ground  that  the  Defendants  in  those  ^msm 
-'into  dliherifjartiea  or  privies  to  th^  provifiqBBfils 
ahdithfi|{rthe:prooe6dii]^8  rdiated  toi4hc|  sane 
•lmidi^;i  wl^erid«r  jn  .thia  cfiseoieitfaer.  «f  t^eserfvi/- 
poiiifibaaliweiraiiaGoordiAg  to  libtiifiict;  «Mdi jfebqr 
¥hdi  ^e^i^the  ioflueaco  w)nob  Bnth^Hdtande 
Mv^boib^b  the' Jtt^e)«iid>thfr.  .^iryvi  iqa  Itha 
^iairiofthe^is^t'iivhichi^^ifldotfasr^ise/did  afl 
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)    :  •  • . '       .    ',      '  ■  "oi.r.of  jfU 


.•:■.:•   mil  ,ssv 

4>e  recollected  fk*t,  itP  ttp|)l9teg>MM'%«V' 
iMl0  of  igsaes  «ent  dowtt  from  CottHo'tff C^^iJiyt' 
die  nature  and  object  of  tlw»  ptooewiliyiMilM' 
not  be  loet  sgbt  of.  ■  Atthoogh  the  reooouBen< 
tMi  has  beea  mceesantly  repeated  fay  tiie9a6^ 
«r'mob  Courts,  it  is  earprinng  him  H/MPH'U- 
dfan^ttMied,  or  at  least  how  Iittielti»riMlMfMl| 
t«,  by-tb^oo  befoire  whom  those  Misifcb<iMI<tffe«' 
ally  tried.    With  great  deference  to  my  BMAflllif^ 
whoB«w  sit  with  me,  and  I  hope  thatthUy*^' 
Oo  common  law  bar  will  excuse  wtet  iMHidky^ 
in||r>  I  «W  MMrt  that  no  <?emm<»ntja<i  »ii'  tiAtm 
Iba^ecfrerseenomidaeting:  Ht  isSotf  iftr  «  Mi» 
caase  at  Nisi  Priw  has  appeared  IftiiM  to  i«d«o 
stoidt  orat least  to  consider,  the «fej^cC  «ii«l 
they.  <Mght  to  keep  in-vtow  ;  aadiemiaeqMilfly,'' 
hi  nin»  cases  oat  often,  thepartieasffepat  tfttlt' 
of  a  new  trial,  •  '•*>-i'' 


1  remember  mysdf  a  particdar«ase  of  Ihi^ 
trial  of  an  issoe  oat  of  Chancery,  at  Limumttfr, 
itt'Mlicb  I  wM  with  Mr.  Ttppmg,  whereW  1 
repMMMed  diat  iTcert^n  witBesses  -Whft'iWn  w" 
paieit  on.  paper  in  the  Coert  «f  £40%' w«e  Ml' 

eiioaM  obtain  it,  ?roitM  be  of  no  use  to  as,  Ml 
our  labonr  wonM  be  in  vain.  I  was  not  fortu* 
wteeMngblobeabk  tO)^vail  ^^Hh^*al^T 


tbei^rdict  by  <»dliiig  theb ;  and  tbe  cone^qariMO't  f^MM^' 
was,  tint  although  we  succeeded  on  the  trial,        «:> 
«il(af^,jK»f^j)CAiiM^.ttfi,ia]id>4li^ciM^  «^^£i 

«««jfttf)ntM)^,^;th0  GhiiBC^Avr,  he  woiUd  oefc 
iMpF/jfr^FD^iiRffrQ  iO|>  the  «uhj.e<^.  and  seat  it 
dmv!«ig»V>f»»)>k  (patter  of  course.]  .    vj 

••iwtn'f;'  .'^,  •    •  i:  •  ■•  •  •  •      .'   a 

^H|j;|s,imbaiitff^,  thai  in  this  oas«th^affiiiMH> 
a^9;o|4j^  issue  wa^  <»»  the  PUintid;  and  dwH  > 
^j9m(^ieMfn^eDti«a  him  to  give  eoine  eniideiMiit 
"liKli^l^^'  iti    !£h(i  oMJlf iNTOof  itt  the.  iiajufei  <»  > 
4tt')fMrt;!of...t|if  ,Vicac  tva^  the'  saqaeftniM^ii. 
1^0jtiMMt(li(Vrp,wqnl4,haYj9.be«b  no proaf.W' 
Af  f^imr'l  ^MU>mfi«i»iI  e«en/(^  percept MMb  i)  •  aod : 
i^Tm^xto^Bhe^TQ  thftitthat  Btquestnttioii  bad  h^oiii 
ai)tfi4,eD40aft,le.B4^(i  the  partiof  therpemah.itt: 
tet|flt^^  <kf  «hich  ith9  I>c|ewlan<»  rlhiwrtiiite^h*  > 
eveinpted  fe^in  fAjhg  tithes  to  theTioav^^otlilto'^ 
deftiwie  ^fheiig  liable  to  a  person  having  >A 
liogiieralifd- better  title,  ia  the  poB8es8ioik;of  a 
common  law  right,  founded  on  deeds  in  evidemt;. 
ia  the  cause,  conveying  to  him  the  lands  in  ques- 
ti«|i»  togc^her-voith  the  tithes.  ■u\  .   I 

'  '[O^ASAM,.  B«iftnt% — Otte  8troa9<>ti|eeti{Hi.',tQ.; 
^t.«»spmi)nit  jhae  heen  fdready  w«Ul  stniteA  ^. ! 
ii||l;Lop4/'C^f.'Ban>a.9  yem  h«ve  iMit!tH>9l^cljr.{ 
s«|^/iip  t^  tkl*  in  yoiaar  plM«ig9  on,  tb#>  l»f  > 

CW^'].'  .  •):    ...  ..  '..;  ,       •      :  ,,     •       .    ....     ;■.    {,i  ..:.i. 

Digged,  was  enough  to  shew  that  it  was  a  neces* 


^»  ' '    yf)B^  ol}taiD,  iv  decree,,  that  J^e  shoiildi  succ^fj^jjfff 

fuid  bdiM.  W  the  triiJ  by..tbe;fQj:c^  of  i^is  own  evi4fift^,jf| 

Q^PPQrt  of  hift  ^cafie ;  a^d  until  he  had  dpi^^pfft 

t^  Pefi^nd^nts  were  not  properly  caMed,t9(W|S 

jb9  wake  6^t  any  case,  ,    .,  ^.,,,, ,,. 

}..        •  .         .    ,  ,t!'/r/-   >iM 

.  [TheChi^  JBarm.—Th^t  is  npt^so  m  t|^ft,pfw;- 
ticidar  matter  of  an  issue;  and.DefeQda|^f|r<yiji^ 
^Iju^.that  a  positive  case  in. a.  Coiirtof  .^Qui^  y^ 
9|7aiL  thflm  more  than  a  m^gative  que.. .  ^^baf^gffff 
p09ition  is  another  error  founded. on  tJ^j^^tff^f} 
misapprehension  as  th&  former..  wbi<;|i.f^  ^y^^ 
^ken  some  pains  to  expose^  jaLiiiir  if  ,^^h}^f 
q<;M*rect.  In  this  very  case,  if  t^^  Pqff3^dapj^](i^ 
thought  fit  to  give  any  eyidencp  in  liuppc^rt  .o/Taji 
exemption,  or  properly  pleaded,  as  to  let  in  such 
pjTOof  of  so  reason^hlea  c^se,  the  ad  vantajge  yii^cb 
would  fpUow  at  this  moment  is  sufficient]/  ot|: 
vious^.from  the  discussion  which,  hasjaljeadj 
^en  place,] 

^<es<  followed  on  the  same  aide.    ,  ,         , 

,.RiCii,Ai^D8,,  Z«r</  Chief  jBo^al^^-7Jhe^(^JhaTe 
^ea  .8AY^f?4  objf colons,  taken  t<^4]k^^^  ^f^'^* 
ifqiijftd.by  tIjeJmry  jin  tljis  ca«e,,oi^^the  cr^un^ 
of.  ijiRprc^per  ^nd  inadmi^ibl?  eyijjenM  hayinil 
^e^  r^eiyed  a^.the  triajii^.favof^r  of^^^^^ 
tiff's  claim, /which  has  b?en  establ^ed^jlji^  we 


Ending., 


«lP^temd^%c6ived  tithes   6fth6laM^^1ii         t^"". 

^lt'fl?^^t)leh'  proved  to  have  come  '6ut  of  W6 
l^yf.^Mficeof  the'BisKop,  which '  M^ks  rii>t  th^4 
proper  custody,  as  it  should  hs^v^  been  fdund  !n 
the  Archdeacon's  possession.  I  am  dearly  of 
oUMidll^  flfaf '  there^ is  nothing  in  that  objecrtdn ; 
&Slttilhk  that  the  registry-office  of  the  Bi^hb^ 
M'd^'ptoper  custody,  and  that,  hating  *b'^ 
f8i&A*  ^iere,  the  sequestration  wa^  admls^Tblb 
(JWaiiiyk  "The  Bishop  is,  as  ordinary,  th^  nSi 
tdii\  J)rB<?ect6r  of  the  rights  of  the  Churchraiia 
llf^Sl?f(he?8trat6r  was  accountable  to  him,  ^k 
i¥M&bd[c6n  is  an  officer  of  the  Bishop,  as  )iitti6 
{ili^se^foii  of  such  documents.  • -'* 'W 

'TOerfe'dl*' question  in  the  cause  wfis,  ivh^ffi^ 
tile  Vlcaf  Was  entitled  to  cercdn  small  '\H\\& 
%nicli*[he  claimed j  throughout  the  parish  getfey 
rally.  The  issue  tendered  was,  whettei^^h^'  '^^s 
entitled  to  the  tithes  of  a  small  part  of  the  parish, 
that  is,  of  part'oftlEi^Iands  in  the  ocdc^paif^  of 
some  of  th^  Defendants*  The  issue  itself,  conse- 
qaentry,'aamit8''tlie  ffeneral  title  oTthe  Vicaf;  and 
itte;  tjifc^^^ 

ft'eVetaWbf^  the  Issue,  to  make  but  tfieir  ifiStl^ 
f tat  18,  *to  defend  *  arid  prove  iheir  *  allfef^yft*  ex- 
emption from  the  liat>rlify  to  pay  to  Ithe  IPMrilJm 
the {ithe of  th'^^tllinlor fourth  aici-em**thfeir  pos- 
session, in  respect  of  which  they  claTmi.'*''A!l 
that  it  was  for  them  to  make  out.    The  Vicar*s 


CSS  cmm  m  thm  wumwitimm, 

ma.      g^BtgrilAithptetiigittiiiu  rtlMfftiil,  4tD#Mrwi9i| 
^^^^Q^   Ism!  dtaM^^Mt^'Ow  «^ 

MMii^i  ttikM  tbe  DefendMlto  Ub^  ^Micfiyt 
nkal  to  that  "third  |OTi0M&} . '  ^^  f^     ^  moii//  moil 

Mffcoint  to  9Upport  the  jMWi4i/9Mte>i%lKt  efiMip 
Vimr  againet  the  suppowd  fitl0«f^tlHit#qnta} 
ciaHmg' upon  those  who  set-up  iJk^tfAim^^^iJ^ 
Xo  sustain  it  by  positive  e? idencei  *  ';EofiDldail^p«p 
po8e»  evidenee  not  strictly  admissible,  or  ban; 
ftdnritted, 'if  it  should  he,  notabsoksedtyriMliir 
flittt,  'or  of  tjie  weight  and  foive  ^hi^riatfiwys 
vwpld  isequire^  voiUd  be  mlKci^M,  'fafDth>ai'4ii^ 
lactei^  9mi  quali^^  to  raise,  mukk  tti  itammijiir 
|iilMmm|itiop  in  favour  of  the  ¥kafcfs:i2iftii^ 
.aMndnig  on  his  adaiiitedgaexaii:?igkt$f\y^fnBrt 
tfaifct  [ftiMioifiir  e^evptioitdieC  i^^ia^  to 
jin»Qf  of  the  oatweimd^xlm  ^9iM(]|ttn^ 

although  otbecwise.  th0  levidcnea;  a%ht[i^ii0t; 
pi^rhaps,}  he  ^voo^  .enoiigh,  in  either  resptttv^lp 
aiiiiport  a.difiW^nt  mrt  of  daEaandi  hnder  ^i^mr 


iii»>. 


'II  !lWf  vhaftiiiraa  the  l«}UMlalioil,  m  dad  ^rtas^ 
ActftbdidxtaW  of  the.0icen^3Aionpet<^olMi^    M 

pai^maat^df  tithes  to  it  Vic^vCBfi^'fa^i'enfiaBe^ 
^taden^cartaw  ci«6iiittsiainOM^4Q«qpp<n*4ai^ 
verse  tide  consistejckt  with  itt  *mt  w*BifcJt4l^^ 
attempted  to  be  established  here  to  the  particular 


from  whom  ?  What  legal  origiii  haa  4fc  1  Uwier 
what  feligioits  house  is  it  claimed,  or  under  what 
9laUli>7il¥flDe>Qnjr  raeh  right  sbewn,  the  iniriiliti^ 
gritidn  Hfifaeititle  would  be  let  in ;  but  in  this 
aBAe4A(eB0iis  910  4rath  attempts  There  is  no  snidi 
tttntated^iM  tiie<record,  consequentlgr  no^eiAdi 
qne^l&oli  Qii^arise>uf9fon  it  :  -•*'f  ol 

ifJEMeirtiMfiieoircumstaiicm,  without  eximifaiH' 
Vgnmisttdyithe  ipoints  on  which  |»art  *<»f  tb^ 
eiUeBcetnoW  ol^jeoted  to  ie|  said  io.k^e 
mpnpeAy  received/  it  will  l^e  sufficiettt  fori 
tetslgr,  tl»t  <as  thare  wm  alreuAy  a^rtligcaMMe 
|Mm^'/aoi^^eale;  made  out,  and  an  oirteiknbi# 
light  estaiiliBheA  on  thepartof  thePkiiilaftt  th*t 
was  emntgh  to ,  oail .  oii<  the  Befendante  to  rebut 
it;  and  .net  hiring  done  so,  they  are  Jic^'4d4f 
]»enIsitt^d  to  a«ail  themselves  TexatioasljPufQhip^ 
pofied  inadmissibidity  of  evidence  'in  a  »pi«f 
therein  they  do  not  shew  that  they'  faaid 'any 
chance  of  succeeding  againl^t  the  Plaintiff,  si!p-» 
{MMbqftte  evidenceivfayected  tobBd^^ben'ihnt 
daU  ^IsicatulMnv  tbe  Counsel  for  the /PbdHtMT 
do^tet  insiot  eittbe  ««idesoeiiew  attempted'  te 
faeiimptachcd ;  aud^  m  truth,  I  thiilk,  'as  4heir 
twe^atandsamopposed'aait  was,  they '  cut  uwH 
affotf  taigive:k'up* 


OAttM  IN  THB  BXCflBQOat, 

•  •  '.'■•    *    f  f».|f   /•■  rKCMf 
I  an  clearly  of  opinion*  that  if-  ail  the  ^ 

flftw(r'l#HlfeMeiUM«lNid^*Mt6ii  ,>a|wiliiniH'ib' 

ftiil'0xl0e{)^  th%F  iJi^hieiMi  aMtlv,4MA  4iMilHi|MM§ 

tfdniiMibleiror  the  pufpbse'f^^MliQiiiftll^  flB^ 

(Hic6d,  and '-mui  alone  auftefanttfa  'iJiiUilit^ilt 

vtfewbet ;  paLrtittdatl^r  t«rfi«tt  hr* 

Hw  Babj^ctr-maft^'was  an'ie 

C^ty-biiThig  a  specific  flib^eikv  «^  < 

^fid  to  t^e-flqjpHed  tby  thte  'eooflt  i 

p^kf|pi«Be  wbhch  gaxe  oc<iafl(ronfor*llmiltiaitil>««* 

-'•'We  are  'alf  of  opinion  thaii  <be<*^« 
Bttto^V  ftnd  conseqitently  del  n«lt'gii»erJ 

•-.^- -,-.>-t  "   •  ;    ''    '.'•!"'■»  "4  f#d«  ^fli^ii 

GkAtrXtt,-  J^ordic-^eveiil  (^tllM#  iilM 
bei^  t^istd  by  the  predent'*appli^tt^pttOV4M! 
«(irmi8^ili«y  Of »ome  of  tht^  evicTeinfebi'thtftloiff/^ 
4Sbn  of  which  hdis  been  obje<^«d''U>v***^*<^'l<o( 
say  dny  thing,  be(^u8e  my  dpiiriotf^AN^eddtr 
arview  of  the  v^hole  matter  m^iIc^  iattriKM^'it  w^ 
iiettes*inftwd6cidethat>pii«. '  *     -'  r<^  'J»    - 

'  'nie'filistand  fnoBt  inateriaf cribjectMiH  (liteitMi 
irpiiliMtidn  is  fratned)  \b  oht-vrU^^luMilM^ 
will  titke  topon  myself  to  iitt»iiv«r^V'i||lil>liy4ii» 
ob^ebtlon  to  the  admis^ibUfty'of  Utt  lln^lliM^ 
tbr't^  account; -olti  ^e  gtollitd 
l>eing«bpp.ofi^.t»-1iaVe  «ob(Mi^  i 
custody.     To  the  dotitiitfettt'HUiJIf 4^^ ^ 
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'  WmI  %tt|htiitk^  docuBkeiit.  It  h  eofy^ 
,0f  time  Dvith  the  occasioa  o£  it,  and 
||ar%«MiQi4Aj^<^  a,ppearioig  oa  th«  face  qf  i^ 
"Af  «lils^b|(ji»0tio«,  f^et^fyte,  i»  (be  ptopii^ljr 
<fit>i»t,wiitfniiyi  regantii^  it  ai*  matter  of  mh 
. JifniK,  I  aiii9t  c<mf68»that  )l  19  quiton^. 
tk€^  ftt  custody  of  Bttcb  a  ctaquni«iHr 
jlbftofikeof  the  Arobdeacott.  I  R6IF 
^fiMrmymch  pfopQBitioQ:  im4  irl|ff|r 
•mrtt«||ft»v«bMB  tibe  evidence  oa  dMU;.  iKMia^ 
1  CMMlC  tet  be  of  opinicm  that  the  Teg\BUj  of 
HtJPWmn  )»  at  leaa^  an  equally  fit  and  prtii^r 
ImaHnial^y,  The  Bishop  is  the  head^  and  pa- 
trolly  and  protector  of  the  Church  and  it&  imini^' 
menlB,  and  particularly  fit  to  be  the  Cmtos  of 
anfli  dAcnmemts.  The  custody  of  the  Ardidaa- 
cipp  ivoidd  be  iba  custody  of  hi^  gnpenor,  the^ 
Hjnbay>,  wb^e  minister  (fbr  that  fmffm^  ^^ 
leaat^  be-  is,  or  m^ust  be  considered  t(>  be ;  anik 
to  irbam  ia  Mich  martters  be  is  sabordiji#te,  howr^ 
evw  <H>afideati%lly ;  and  be  may  be  regarded. gfijf 
the  Bishop's  official.  I  ^m,  therefore^  9^.  opiv 
Biooon  tbat  point,  that  the  sequestration  wa^ 
gMd^vidMW^f  that  its  custody  was  propar^  ufii 
thai  y  ita  aplrtmta  and  eflfeet  were,  most  iwlfirial^. 
t«;tt*P|«iintiff's  caae  041  thp  trial  of  thist  jp^^; 
proof  of  geseral  title  in  the  Vifsar  ^  j|«f. 
.tlka^^titbea  tbroni^hoiit  the  p^Hsb^  unlesa 
aajafftJCT^y  daim.  ^  exaadption  sjbpiild  bar 
«^  im  particiriw  pfecea.  '  It  ia  on  that 
tltait  the  cause  goes  down,  to  give  the 
Cawrt  the  aid  of  an  mqniry  before  a  Jury,  upon 

yfQL  XII.  X  X 
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mi ,    itf  Isktf^  fknifed  ^  ^  tt)  t»trt  %«^«»ypfi«Jf **«l 
^^tijS    RrtVs  to'a  Wf  ta'^b^ 

JBIWW^    '      •  ,  >.' :u  lo  xfa^fldl  on 

the  case,  as  it  appears  6^  tlite  ^)^liM^ta 
the  Equity  suit,  it  is  very  mat^rttl  ^toi^^ 
taken  into  our  considerati<^n  in  dlfepbrtligf *pB4ib 
applji<»,tion ;  and  that  has  been  jjready  fully  and 
ably  remarked  on  by  my  Lord  Chief  BaWn.*'  The 
<]U€^tton  there  was,  whether  the  Vicar  Wafi^ 'feittf- 
[^^tojhe  tithes  in,  certain  parts  6f  tti|3'*§affih 
ChiSi  general  right  being  admitted),  6f^^Wliir 
^spjue  other  person,  not  a  party  oii"tl!ie^iwSra, 
i  w^  entitled  to  theln  in  those  particJiifit  ^JKtfe, 
'aiof  his  iay  fee.  ''^   ^^^''^ 


:-^T       tin  u 


^  ;.  NpWp  it  is  a  mistake  to  sii|)po$ef  thataWrilWiff 
ija^nisau^  of  this  nature  is  to  malke  oift  his  Wter 
jiji^tW  first  inst^^  ijf  it  were  aif  Orffitefy 

Action  of  ejectment.  It  is  theBefend&hi;tobis 
case,  who  is  to  be  called  on  to  ist^btoH  the 
rigjli^t  which  he  sets  up  against  the  title  of  the 
^icir ;  for  if  the  exemption  be  well  founded  on 
the  ground  upon  which  it  is  put,'t^a^l4ab7 
f^e  in  another,  it  amounts  to  a  claim  of  tithes 
agains^  the  Vicar  as  a  portionist^'anlfir^'W  itself 
a  substantive  jmd  positive  ciaitn^  li^a'iiiflK  h« 

*  reglilariy  proved*    Modem  deeds,  ebli^S^^^® 

;^1^^  Alleged  to  be exceptei^fi^  8^^?fll«J^^^<l 

^^notWsi^^Si^ 

^  w^ml^cciJV^yinc^o^ 
witl^tWt^es/  TieinXy'^i^^^^^ 
sTOtkin  Such  a  tTtle\i'oddbe;^  tifiitt!l«^pi(rficblar 


rojgbt  be  imced :  for  if  that  could  nOtt  Ji^^d^H^i    1^  »^"  * 
•noleBgtti  of  time,  and  no  modern  conveyanre,  jru^p^^ft. 
tAtoii^riilR)d*^H«%^QAt  ground,  for.  suchakjpre- 
msti^tm,  [^itboat  well  evidence  tlie  pfea.  ntf 
jlittfoifrf«Mmdi|ha'P  .,  , 

^rP'^iiJjfff •?? WPy  j'VP^^  ^*°R^»  '  ^^^^'  conclude;  b^ 
^W'HBr/^^i.^'  ^  tbi)i  case,  any  iuadmis^ibte 
.^l^^jlQO^the  jiiart  of  the  Vicar  may  have  ^eeh 
iWfiWS^ff^  4hepart^of  the  Judge  who  tried  ;t|xe 
Hfiy^^^yjf  ihs^e  were  such  other  jevidence 

S^fffi  jPiif^Wi^^  9^  ^^  ^^  b'^  P^'^^  ^^  ^^f  Chief 
Baron,  who  be^rd  the  cause,  should  be  satisfied 
with— rf^ard  being  had  to  the  whole  case  before 
^rJvpg^^^i^jtl}^  persoiiat  object  in  directing  tl^  is- 
ffff^^^pfif^nd  it  back  again  on'the  ground  *pf  such 
.()|y|^)^i;^.  would  be  worse  than  useless,  where 
^V^ef^l^t^l^gAt  not  be  necessary,  tiiat 

^Jtf^MmS  i*»Nafly  satisfied.  [ 

"    .'•■•  Mi.'it   »•.'  .:•:.■■:.      ■  ■.        ■ '••»  H-^iV 

.    ljKffft,,!^^pl<s,  of  opinion,  that  weou^bf^t 

^'  laa  of 


!, jr/Hi|jJj,^.n,0^9.i^p.sup|^()rt  it.  The  jruje  pif (^purts 
•i^tifi^^i^iiii.imch.iTt^;^,  its  fitted  by  my  Lord 
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in».  '^•-'  T    --'.  '•'"iTi    1.111  V  ipiiirinirliiiiii 

^ew*  TheisBae^wfaaterermsybeitsfeMUattiM^arft 

"^^^  is  subject  to  the  control  of  the  Judge  bj  triiOm  it 


J«bt«UHl,/  iap>  iy  /iiihattT»ir»<tJrituMU>ii 
abddiMiqd  for  tlM.  Plaintiff  or  tMmdm*^  «i» 

"^ndr^taad,.  «r.  be  flC9aeted,.aiteiMI«fi|mne 
famdiM^pplove  it.  It  lias  -oocuorcddtol  mjanlf  >|9 
Jihte^^Hife  bi.the  cMBse  of  ^ttjfivttn^Wfg^imtmi 
mx^Ui  i^  of  tbe  nliaost  mapOHm^  MHl.tiift'yl*- 
vfesBion  aaiJll  liiiow  die  nilo;«li|]M^jtM«M«-Tifc 
lti»<«aBeiibf  Aiolftr.lMM(MI(<a^otl|f>Miflftahlf 
^dMJ  n4e  ja  Toij  shMtly  aiil  ><dtul9riM»t9l4i3f3Qbe 

issae  is  said  to  be  part  of;  th9ipT99ieiiBtMfi^ 

Court,  which  reserves  to  itself  a  view  of  alltiiat 
'fahscsL  -rhafe  mjnsel^  ia  i»Ktfte|>>i(lafb  4ii«n 
'itttotthe«nror,  that  tlie  calUt)9;«q»{»t|a8<p^hK>i(- 
Ijnetoitbrprtwrfeiai wdIoii.«ti  iato^WM'Pqffioiaiit. 

Biacd  thatitime'  I  have  <<h»BlwlWiSiwiiM  vr»f 
Ian Mheis,-«&d -  those  mttt  'pf^tnmat^fuirpH  the 

authority  to  whipb  I  bawe  tlfatdedg-fcfft.'wrhi^)! 

have  certainly  obviated  much  inconvenience  and 

-it.  ..    .  I-  « 

In  this  instance  I  think  that  the  Plaintiff's  case 

ynmi.  Set  it^^poipose  of  ih*  kmtbf  •saAciAitly 

l{WvedA)7}tiK«videmic  oCtlifftjieq^esttnaltr'a  ac^ 

1  cbnnt^ -wlrfrtk'l  cmnider  to.-iia'tortMiMbf««9di(#R- 

•dtenoe)  a&altttbt«ff<dctMli7'th^ol9<K*io»(«kkm; 

itad  tlHrt^itfjcaUMtafon  the  OitftMuiIilmalike 

out  his  answer,- jaaft^KrorbiiBi  >  tft4iei'OOfd^*!«n 


.^thim'«|«te  (the  rale  to  api^y  to  all  cutii/riMt 
^MllwitlUM  toiWliitQm^  to  i|iity%t.sa 

<4e0tte^B«t^iit  MMrar  t^  the  >filiMaMilbi\«.M^ 
tfcJlllbWhllilipft >llie> gMttiia  ^  tte  adiriuMoari^f 

' 'iltfpjUlJWiK,  BiMiif^fai  9Ti]ig  .ihyiindivMJUifl 
dpioSoii  of' the  meritoof  the  apptieatmiflibutUs 
case,  1  aiB'destfmtb  that  it  sbmiM  baiifide»tood 
that  I  pirocted  entirely  upon  tb«r  iul«i>iil^:^aiet8 
df  Equity,  a^  itregarda  iasuea  sfent  di»w»  &t^  pnkl 
by  the  Judges  of  tlioee  Courts.  ;  i .  •  r 

On  that  ground  I  am.  of  opinion  that  wei^fglit 
not  to  grant  the  motion* 

'  'Hwidkicimient  which  has  bpeHt  odbjected  .te^as 
oae  iof 'tfae^fpoitnd*  o£  the  applicbtioiiji'W«H/|  I 
itUakv  pnodubed  ftoM  ptoper  custody ;.  rondD  I 
*  daa«idcr 'Chat'itv.fiivUishBd  evidoiKei^  ^omUie 
'Bbuiifl;i  wfakM.  if  not  flfetlh^iadlfcln^iffliti- 
"mony,  waasiifficiently^oQ&dssiTBy^-i' >  ^^.( 


I      !• 


The  Defendants  evidence,   on  which  it  is. 


640  cAi»to<«f  #B#tM.riHfiW? 

lajKi    stated  he  reSed,  amovited  to  litefaHy  notiuiig. 

•'"poM«r '  Any  person  may  produce  conyeyances  of  fifty  or 

"^^'^  bat  no  one  would  cartikpJtfde  of  that  ajge  « 
evidence  against  a  Vicar's  right  to  tithes  in  his 

Jsddeedi  loMt^o  bettefie^WiwftHpWte,  ^m*m^' 
':!i^m  tfeitnone  other  wite  Itliiiwirfiiy  — '»^*'^ 


v, - 


:";HSii    Oa  tlus  ground,  ^^fftfe^reftJI*^ 

'«  .lu^inn^^  of  the  Courts  of  Equity,  I  am  of.  opinion 


t«ia  t^t!  ■  ougfct  not  tt>  giwlP*hwN 
ckfebt  gotte^ole  Itti^'aPWia*? 
pdifltlonB  wliicb  I  hate  kaw^WAftl 
ntt^'necesearyihat  I  ^houM  ^ttMl»  iftHi** 
^  cfifeisiim  of  those  on  the'  p**s«t^n9S«y^ 

"¥he  SrdCT  Court  \n1ii>W^t*«^  ttf^^l>6' 

'  ';  taki-nothing  by  his  motion. 

.,  y  tHj;Kfl«*  iSiii  if.it* 'HIT 
.  f*ili  V»  ii:M.o  '<«»:     /Ur!':M  il»tii«  dife  lo'l  J|fi£JUlltiW 


T^ii^    »D*     .r;  ^'       • 

■:  ♦' 

:'-ili»-  ' 

.'      t 

Liib  ^aiii<*  ..v-^:;  ,  ': 

• 

.^r   -rv. 
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lKi<^|ll»U«.if)f  the  land-tax.  asgesspieiU.fQr^^  «€wim|rr«*-» 

division  ^ihmi4PQ^  of  -Hoytor  a»d  IToft^^ 

Soitf A,  in  the  county  of  DecoM^  for  the  years  ^JJJJJ^^ 

ttl%s|09«U' ]U»%1<  aiiil  1893.  .      ;   ,'>    S2iii?rf 

IThiolllMf9ig^Q^«ff|l^^^^  for  u  prdf^ije^. 
q«^pBditl|«  C!wilN83iooerff  i^xequtiDig.  tl^^aiqt, 
«datiq|l4o;1|^ilwidTtaz  fof  t^ediyjgioa  oir,bim,7j 
di«isYtfJRiw4^;^^  Wwjprd  Soi^h.  m.,^^^ 
cmiMja^JlMfMmfiM  <>bew  caiiae  ta  thia  (Ppvyr^, 
on  the  first  day  of  the  Equity  Sittipg;«vft$:fr ,  t^ 
present  Trinity  Term,  why  they  should  not  as- 
sess and  charge,  or  cause  to  ^^  Wfcnpfd  or 
chifgedfe^  on  messuages,  lands,  tenements,  and 
hereditaments  heretofore  charged  on  and  as  part 
of  the  parish  o(  Widdeconthe-in  Ihe-Moar^  fbi^i&e 
years  commencing  respectively  from  the  SSth 
i^j  of  March  1619,  1920,  1821,  and  1822,  the 
several  full  annual  sums  of  72/.  2s.  6d.f  being  the 
amount  returned  by  the  duplicate  of  the  year 
1798,  and  ta  be  charged,  assessed,  and  raised 
within  and  for  the  said  parish,  for  each  of  the 
said  years  respectively,  on  messuages,  lands^ 
and  tenements,  according  to  the  assessment 
made  thereon  in  the  said  year  1798,  and  subse- 
quent years,  as  directed  by  the  said  acts ;  the 
said  Commissioners  having  assessed  and  raised 


0»- 


ciMM  lit  Vnk  nioaa^Mili^ 


Atto»> 


tlM 


pait  oaiy  of  the  «■*«■»,  ta 
of  4df.  iSf.  4«i.  for  dbe  awf  j«aa  w- 


""^r^  for  e.d.  of  th»r,e».  .«q»>tir«l7,  mA^ 


Laud* 
Tat. 


Afflda^ft  of  HmmfSattAr  fmd. 


vMw&l)M|» 


.  .  .^  .  i 


J  •  /..-: 

L'    ..J!    .-.  .    ... 


•  »KX.   -.-»  ..     - 


•      '    i-7:     :  1    ,.» 
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-k 


JifTOKVkV   tJiijjjfcPAL    17,    the    Inhabitants  ^  of ""^^itiejaay, 

^.        ,:  ^    ASHBY  ToLVILLE,   &C.  , .  V-pry*^ 

^'  fi^;^  ;■;*/'  '  •     •     .  '  *  •  •  . 

In' the  watteK  of  several  arreirs  of  land-tax    ,- 

annually  set  fiwtipcr  against  the  parishes  oi*    '     .^ 

places  of  Ashhy  Tohille,  Bairkhfy  and  other 

places,  in  the  county  of  Leicester^  from  the 

y^9 1799  to  the  year  1820,  both  inclusive. 

The  Attorney  General,   on   the  .part  of  the!  nrnmermc- 
King,   informing  the  Court  that  the  Receiver-       — ^^ 
General  ,for  the  county  of  Leicester  had  annu-  lasaes  on  writ 
ally,  in  his  account  of  the  land-tax  for  that  forammof 
county,  returned  the  above-mentioned  parishes        ***'® 


tiwttpcr  for  land-tax,  from  1799  to  1820  (in  cer-  si^Ffkeof 
tain  sums  severally);  and  that  issues  of  U.  in  gl^S^'^ 
the  pound  on  the  said  arrears  had,  from  time  to 
time  Bince  the  year  1 799, .  been  returned  by  the  . 
Sheriffs  for  the  time  being  for  the  said  x^ounty, 
on  the  general  process  or  distringcLs  issued  out  of 
•  this  Court  for  recovery  of  debts  due  to  his  Ma- 
jesty, but  without  eflfect^moved  that  the  Sheriff 
might  be  directed  to  distrain  issues  on  the  several 
inhabitants  of  the  said,  parishes,  upon  the  writ  of 
distringas  which  would  issue  upon  the  general 
process  at  the  seal  day  after  the  Term,  at  the 
rate  of  10^.  in  the  pound  on  the  several  sums 
standing  in  the  general  process  against  the  said 
parishes.  It  was,  after  reading  the  several  rolls 
of  insuper  process,  and  an  affidavit, 

Ordered;  and  that  a  copy  of  this 

VOL  XII.  V  Y 


CSO  QkSEU  111   THB  BXCflBQVfiR^ 

'iSSO.  order  be  annexed  to  the  general 

Attor-  process,    and  be   deemed  8uf- 

^  M"'  ficient    service   thereof  on  the 

®"";"*'  Sheriff. 
Inhabitants 

ofASHBY 

COLVILLB4  ^^^^^^s—-— •■■ 


^^^l        Rii9GR0B£  and  Another  v.  Todd  and  Others. 

^^Vi)f^  The  issue  directed  in  this  suit  for  tithes  having 
^^SS^i^  been  tried,  and  a  verdict  found  for  the  Defeo- 
Wbe^onan  ^*"^**»  ^^^  Counsel  for  the  Plaintiffs,  on  a  for- 
iMMiaf  rait  mer  day,  obtained  leave  to  move  for  a  new  trial; 
•maiiuiuCUy     and  now 

Intdtiitedbya 
lay  impropri- 
ator oUUnuog  ) 

■gainttper-         Garrow,   Softm,  read  the  learned  Judges 

MMis  who  set 

up  a  title  by  (Mr.  Justice  BajfUy)  report  of  the  evidence  on 
Ser,  iSm*^  the  trial  at  the  last  Assizes  for  the  county  of 
1^^^  For*. 

tidieofthe 


particular 

lands  lotb 

ooenpation,  **  «i.*.»^^  «««•«  — ^  <^«.^»».wm*   ,,      ,    w,  ..^^..w. 

averdi^fo!^^  taia  lands  in  Swanfield,  in  the  possession  of  the 
tiie  Defen-      Defendaiit^i  parcel  of  967  acres,  were  liable  to 

dantf— the 

Court  refiited 

to  distarb  it,  on  modon  for  a  new  trial,  made  upon  the  gnmnd  that  tlie  ettdenoe,  diienv 

docnmentary ,  waa  wholly  with  Uie  Plali^,  and  that  the  learned  J«dge  had  adadiitan^ 

the  Jary  in  respect  of  w  legal  doctrine  of  presomption  of  right,  aa  applied  to  titae 


Verdkt. 

There  being  a  qnetaon  as  la  the  localsltaation  of  the  lands,  and*  tfie  exIOBt  ef  a  gnat 
to  the  nefen<fiuit,  and  Hftle  or  no  evidence  of  perception  on  either  side,  the  Gooft  coa- 
sidered  that  they  mast  be  bound  by  the  verdict  of  the  Jury. 

fddeacf. 

Piesumption  of  grant,  foanded  on  non<>pecceptioo,  may  be  raised  against  a  lay  Rector, 
If  the  pleadings  are  so  framed  an  tp  admit  it. 


-TRINITY   T£RM,  4  6£0.  IV.  fif^X 

pay  tithe  of  hay  and  cora  agistineDt  and  potatoes       1828. 

to  the  Rector  of  North  Ferriby.  Rinorosk 

and  another 

The  evidence  for  the  PlaintifTs  viras,  first,  the  Todd 
endowment  of  the  vicarage  of  the  parish  church  ^^  pthew. 
of  North  Ferrihy,  "  so  that  the  Vicar  shall,  int. 
aly  find  one  chaplain,  at  his  own  cost,  to  cele- 
brate three  times  in  the  week,  in  the  chapel  of 
Swanhndj''  which  was  produced  by  the  Clerk  to 
the  Register  of  York. 

Secondly,  patent,  16J^cf.3,  exemplifying  the 
records  of  two  causes  in  assize  of  novel  disseisin, 
brought  by  the  Prior  of  Ferrihy  against  the  Ab- 
bot ofNelsOy  for  twenty  acres  of  moor  and  marsh, 
and  twenty  acres  of  common  of  pasture,  in  Mtf- 
ton,  belonging  to  the  Prior's  freehold  in  Swan- 
land,  was  produced  from  the  Tower;  and  a 
grant  of  the  30th  Eliz.  of  "  all  our  rectory  and 
church  of  North  Ferrihy,  to  the  late  Prior  of 
Ferrihy  formerly  belonging,  and  all  messuages 
and  tithes,  &c.,  to  Edmund  Downing  and  Miles 
Dodding,  Gentiemen,"  was  produced  from  the 
RoUs. 

The  Parish-clerk  of  North  Ferrihy  stated,  that 
Swanland  Field  w^s  in  the  parish  of  North  Fer- 
rihy ;  and  produced  an  assessment  for  the  parish 
of  North  Ferrihy,  dated  18th  April,  1661,  where, 
under  head  Swanland,  one  person  was  assessed 
for  bis  tithe  16^.  8^. 

Parol  evidence  was  given  to  shew   that  no 
Y  Y  2 
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182S.       tithes  had  been  taken  on  either  side  in  respect 

RiNGRost  of  the  lands  in  question ;  except  that  the  tithe 

and  another  ^f  potatoes  had,   in  some   very  few  instances, 

Todd       been  paid  on  both  sides, 
andothers. 

A  deed  of  22d  June,  12  Car.  1,  was  also  put 
in,  reciting  purchase  of  the  manor ;  and  that 
there  had  been  disputes  about  the  title,  and  co- 
Tenant  to  pay  a  further  sum  in  case  there  should 
be  no  disturbance  within  a  given  thne. 

The  learned  Judge  concluded  his  report  by 
stating  that  he  had  no  minute  of  the  points  he 
left  t6  the  Jury ;  but  that  he  appi'ehended  the 
questions  he  left  were,  whether  were  there  not 
two  distinct  tithinjgs,  one  paying  to  North  Fer* 
riuy^  and  the  other  to  Kirk  Ella ;  and,  secondly, 
whether  the  lands  in  question  were  any  6f  them 
in  North  Fariby  tithing.  The  Jury  found  a  ver- 
^fict  for  the  Defendant. 

The  bfir  in  this  cause  stated,  •  that  one  of  the 
orighial:  Pkihtiffs  (Hall)  was  seised  in  fee  of  the 
impropriate  rectory  of  the  parish  and   parish 
church  of  North  Ferriby ;  and  that  the  other 
%  iPlaintiff,  Ringrove^  his  t^nalnt  of  that  part  called 

the  township  of  Swanland,  received  all  great  and 
small  tithes  within  a  certahi  pkrt  of  the  rectory 
called  Swanland^  situate  in  North  Ferriby  ; — ^that 
Defendants  occupied  aral)Je,  meadow,  and  pas- 
ture lands  in  the  township  of  SwatUand;  and 
that  they  had  taken  clover,  grass,  and  hay,  and 
4         had  assisted  barren  cattle  and  dug  potatoes. 
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The  Defendants,  by  their  answer,  admitting      i828. 
the  Plaintiffs'  title,  alleged  that  there  were  di-  J-^-^^' 

'  °  KINGROSB 

vers  lands  situate  virithin  the  township  of  Swan-  and  another 
land,  which,  if  situate  within  the  township  of  '    ^odd 
North  Ferriby,  did  not  constitute  any  part  of  and  others, 
the  impropriate  rectory  of  North  Ferrihy  ;  and 
that  to  the  tithes  thereof,  if  the  lands  were  si- 
tuate within  North  Ferriby,  the  Defendant  Jane 
ToddyrtiB  entitled,  and  therefore  denied)  kc. — 
that  there  was,  within  said  township  of  Swan^ 
land,  a  piece  of  land  of  2,000  acres,  called  Swan-  •» 

land  Field,  divided  into  four  fields,  sdme  of 
.  which  were  not,  and  were  never  reputed  to  be, 
within  the  impropriate  rectory  of  North  Fer- 
rihy; and  that  parts  of  other  fields  within  (&c.) 
were  not ;  and  that  it  could  not  be  distinguished 
what  were  within  the  parish  of  Kirk  Ella,  an4 
what  within  North  Ferrihy. 

The  Defendant  Jam  Todd,  as  to  the  lands  in 
her  possession,  set  up  a  title  to  the  tithes  by 
grant,  from  the  Crown,  and  derived  to  her  by 
mesne  conveyances  from  the  original  granteot 
which  she  particularly  set  out  in  her  answer, 

''^  An  issue  was  ordered  to  be  tried  to  determine 
these  contested  points^  and  was  framed  accord*- 
ingly,  as  above. 

Jerm:f,  Littledale,  and  Tindal,    moved  for  a 
new  trial,  on  the  ground  that  the  verdict  ^a« 
against  evidence;   and  that  there  had  been  a     ^.. 
misdirection  of  the  Jury  by  the  learned  Judgef  -m 
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18S2SL  in  directing  the  Jury  that  t^ey  might  presume 
■^IJ^J^^^  the  small  tithes  to  have  been  conveyed  to  the 
and  another  Defendant  by  the  grant. 

Todd 
and  others.       They  submitted  that  the  evidei^ce  was  wholly 

in  fitvour  of  the  Plaintiffs'  claimi ;  and  that  it  had 
not  been  rebutted  by  any  evidence  on  the  part  of 
the  Defendant,  who  had  offered  no  proof  of  en- 
joyment. 

They  also  urged,  that  there  was  no  founda- 
tion laid  for  the  presumption  of  a  grant  of  the 
tithes  in  question  against  the  Plaintiff;  for  though 
he  was  a  lay  Rector,  the  rule  of  law  was  the 
same  as  in  the  case  of  a  spiritual  Rector ;  and 
that  the  learned  Judge,  in  directing  the  Jury 
that  they  might  presume  that  the  small  tithes 
had  been  conveyed  by  the  conveyance  of  the 
great  tithes,  under  a  grant  of  the  lay  impropri- 
ator, whereas  some  small  tithefi  were  proved  to 
have  been  paid  to  the  Plainti^,  had  misstated 
the  hm ;  more  particnlariy  as  he  had  said,  that 
non-payment  for  twenty  years  would  support 
such  a  presumption  by  analogy  with  the  action 
of  ejectment.  The  better  presumption^  they  in- 
sisted, was>  that  all  that  could  not  be  shevm  to 
have  been  granted,  away  by  the  Rector  09  the 
endowment  must  be  taken  to  remain  in  him. 
They  therefore  submitted,  that  the  Court  would 
not  proceed  to  dispose  of  the  cause  upon  an 
'  issue  so  unsatis&ctorjly  found  against  the  Plain- 

tiff,     ' 
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RlNO-Rdfe-B 


Martin^  Brongkam^  and  Parke  contended , 
that  there  was  na  solid  objection  to  the  verdict 
in  this  case,  where  the  questions  were  particn*  and  imMh«r 
larly  within  the  province  of  the  Jury,  and  ought  ^^j^ 
to  be  determined  by  their  finding  as  to  the  qnes*  and  others, 
tions  of  fact ;  and  that  a  new  trial  in  this  case 
couldnot  lead  to  a  different  result,  thecasehavifig 
been  already  disposed  of  on  the  evidence  of  the 
Plaintiff,  which  did  not  inake  the  slightest  im- 
pression on  <iie  Court.  There  being  nothing  to 
disable  a  lay  Rector  from  aliening,  the  Jury 
thought,  with  the  assent  of  the  Judge^  that  a 
conveyance  might  be  presumed  where  no  Btronger 
evidence  of  perception  could  be  broogbt  ibor- 
ward  than  that  produced  by  the  Plaintiff,  nob- 
withstanding  the  old  documentary  evidence : 
and  of  that  opinion  was  the  learned  Judge,  who, 
however,  did  not  direct  the  Jury  in  the  temia 
ascribed  to  him ;  but  had  merely  said,  that  it  was 
a  qaestioB  peculiarly  for  them  on  the  whole  ^i* 
denee  before  them;  observing  only,  that  th& 
Plaint^'  proofs  were  not  ccmdusive,  and  thtffr 
the  Jury  were  at  liberty  to  presume  against  theiti^ 
if  they  thought  that  there  vms  sufficient  evidence 
to  enable  them  to  do  so. 

The  title  claimed  here,  luod  tiiat  set  up  against 
it,  was  lay  on  either  side ;  cdnsequraitly,  the        . 
nature  of  the  Plaintiffii' right  was  not  stronger 
thatn  iSbMk  of  the  Defendants,  as  applied  to  the 
question  in  dispute,  or  the  means  resorted  to  for      .      ' 
establishing  it  in  proof. 
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18SS. '        They  therefore  aubmitted,  that  the  determiii. 
j^^j^g  ationrof  theiwue  by  the  Jury,-  under  the  learned 
and  another  Judge's  apprebatioB,  ought  to  be  final ;  and  that 
Todd      ^^^^  ^^  ^^  pretence  for  disturbing  a  verdict 
aododien.  which  haid  (been  required  solely  for  the  informa- 
tion of  the  Court,  .unless; the  Court  should  feel 
fjft^t  it  was  not  satisfisu^tory.    . 
.    •  *    » 

Jervigj  in  replyv  insisted  that  the  docomen- 
tary  evidence  having 'seitled  the  question  of  lo- 
cality,  the  Plaintiff  wa9  :entitied,  as  Rector,  to 
stand  on  his  common  law/right,  whereby  it  was 
thrown  on  the  DefeiMlants  to  make  out  an  ad- 
verse title.  Tbiis  they  could  only  do  by  e?i- 
dence/of  positive  eqjoyment.  The  reliance  on 
the.  doctrine  of  presumption  of  grant  from  na- 
tive evidence,  or  non*  payment,  would  other- 
wise be  ineirely  a  claim  of  modus  in  nan  deei- 
mando^  which  wa^^ow  utterly  exploded,  even 
in  the  case  (tf.  k  lay  Bector — Nagle  v. Edwards  (a), 
Corporation  of  i^uryy.  Evans  (b),  Charlton  v. 
ChidrJJUm  (c),  Benson  v.  Oiive  (d),  Fanskatce  v. 
More  («). 

It  was  quite  aufficient,  he  submitted,  for  the 
Plaintiff  to  establish,  as  he  had  done  abun- 
dantly, a  primd  facie  case,  to  throw  upon  the 
Defendaiits.tbe  burden  of  proving  a  satisiactory 
answer,  by  positive  evidence,  of  the  ad?erse 
case  attempted  to  be  opposed  by  them  to  the 

(a)  3  Anstr.  702.  {d)  2  Gwill.  701. 

(fi)  2  Gwill.  757.  (e)  2  Gwill.  780. 

(r)  Bunb'.  a25. 
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commonlawrightwbich  they  resisted.  T%a6tbey      1,8984 
had  not  done,  and  consequently  there  must  be  a  j^^JJJ^^ 
new  trial,  or  the  Gonrt  of  Equity  could  not  act  aiul  anotlMi^, 
upon  the  verdict  retumad  on  the  |io5^ea.  'fww 

Richards,  Lord  Chitf  Baron. — I  am  of  opi- 
nion that  we  ought  not  to  grant  a  new  triat  in> 
this  case.  The  learned  Judge's  report  is  an  an- 
swer to  the  objections  forming  the  principal 
ground  on  which  this  application  was  made.; 
The  verdict  is  not  opposed  to  the  evidence ;  nor 
was  there  any  misdirection :  what  little  proof 
there  was  of  perception  there  w:a8  in  evidence 
applied  to  botii  sides* 

In  this  case  the  claim  of  two  persons  to  tithes 
as  Rectors  in  parts  of  what  is  said  by  one  party 
to  be  the  rectory  of  North  Ferriby^  and  by  thfr 
other  party  to  be  the  rectory  of  Kirk  EUa^  is 
involved  ;  and  one  of  the  points  of  the  issue  was, 
to  which  party  the  tithes  in  question  were  really 
paid  and  payable :  the  other  was  a  question  of 
locality,  a  doujbt  having  been  raised  in  which 
rectory  the  particular  lands  of  the  Defendant 
were  situated.  Both  these  questions  were,  un- 
der the  circumstances  of  this  case,  proper  to  be 
sent  to  a  Jury.  The  question  of  local  sitimdon 
they  have  determined^  and  on  that  point  no  ob- 
jection is  made. 

The  question  of  right  which  is  said  to  have 
been  disposed  of  on  the  presumption  of  grant 
founded   on  non-perception,  is  quarrelled  with, 
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IMS.  because  it  is  cootended  tbat  radi  a  preemption 
RTKORoiB  caiwot  be  vaised  ^aimt  a  lay  Rector,  between 
and  another  whom  and  an  ecclesiastical  Rector  it  is  insisted 
Tmi>  there  is  no  difference,  and  that  the  cases  have  so 
andotiieni.  detennined.  The  cases  of  The  Corporation  of 
Jiufy^.EvanSf  and  that  cktss  of  cases  which 
decide  that  a  modtts  in  nau  dedmamdo  cannot  be 
set  up  against  a  lay  impropriator,  and  that  such 
a  Rector  is  in  the  same  situation  in  thslt  respect 
as  an  Ecclesiastical  Rector,  do  not  go  so  far  as  to 
establish  that  they  are  in  all  respects  on  the  same 
footing,  and  that  there  is  no  difference  in  their 
cases  generally.  A  lay  impropriator  may  alien: 
consequently  a  grant  may  be  presumed  against 
him,  if  such  presumption  be  sustained  by  evi- 
dence, on  a  proper  averment  so  found  as  to  sup- 
port it.  The  proposition  in  Nagle  v.  Bdwards{a), 
therefore,  that  there  is  no  difference  between  a 
lay  and  ecclesiastica]  Rectoir^  has  been  taken  m 
too  wide  a  sense.  Where  a  Rector  establishes 
a  title  as  Rector,  the  right  to  tithes  follows  whe- 
ther his  title  be  lay  or  ecdesiastical ;  but  where 
a  grant  is  set  up  and  made  out,  whether  posi- 
tively or  by  presumption,  in  the  land-owner  or 
lay  Rector,  that  fiting  the  right  to  tithes  so  far, 
is  so  far  atitle  to  the  lay  impropriation.  Thisisthe 
great  distinction,  and  depends,  in  most  cases,  on 
the  nature  of  the  pleadings;  In  all  cases  of  doubt 
between  the  claim  tn  non  decimando  and  the  claim 
by  grant,  this  is  raised  or  avoided  by  the  form  of 
the  pleadings.  I  remember  a  case  in  my  own 
experience  of  a  dificuity  of  this  nature  occor- 

^  (a)  3  Aii5tr.  703. 
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riag  to  mysdf  in  practice  long  ago.  *  HaTihg  to      VQSL 
put  in  an  answer  for  a  Defendant  according  to  Rtsqmse 
instractions,  which  were,  in  effect,  non-payment  ""*  another 
within  memory  of  the  tithes  demanded^  I  ob*      Todd 
jected  that  snch  a  defence  would   be  merely  a  *"**  ©there, 
modus  in  non  decitnando.     It  was  then  suggested 
to  me  to  state  that  the  Defendant  had  been  in- 
formed and  believed  that  the  tithes  had  been 
granted  from  the  lay  impropriator ;  upon  which 
arose  the  difficulty  as  to  the  Ibct  of  any  such  in- 
formation,   as    the  answer   is   filed  on    oath* 
Wherever  that  can  be  done,  no  doubt  such  an 
averment  should  be  introduced,  for  the.  purpose 
of  raising  the  presumption  by  the  pleadings.     I 
know  that  the  same  course  was  taken  by  Lord 
Hardwickey  founded  upon  the  distinction  made 
by  the  authorities  in  the  books. 

In  thi&  case  the  Plaintiff  appears  to  have 
failed  in  establishing  his  right  as  Rector  in  the 
particular  part  of  the  parish  to  which  the  issue 
applied.  The  evidence  of  perception  was  but 
trifling;  and  that  little  operated  both  ways, 
whereby  its  effect  was  neutralized.  Each  of  the 
parties  in  whom  the  right  is  set  up  by  either, 
clearly  had  power  of  alienation,  and  that  lets  in 
the  doctrine  of  presumption  on  both  sides ;  so 
that  it  comes  at  last  to  a  question  of  usage,  or 
in  whom  the  right  is  sustained  by  proof  of  the 
perception  of  the  tithes  demanded.  If  (as  we 
are  told  the  fact  is)  the  lesumed  Judge  who  tried 
the  issue  directed  the  Jury  that  a  possessory  title 
of  twenty  years  would  entitle  the  Defendant  to 
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1838.      a  verdict  .on  .the  presumptioja  of  a  grant,  that 

j^J!JJ^^^^  must  have  been  a  mere  slip,  and  said  witheut 

and  another  due  conslderatitm,  bec^ause  that  is  certainly^  not 

Todd      correct.     Sixty  or  seventy  years  non-perception 

aod  others,  would  not  have  that  effect,  or  a  remainder-man 

might  be  barred  by  the  laches  of  the  tenant 

for  life, 

;  In  this  case  it  appears  to  me  that  the  question 
of  perception  of  grant  on  either  side  was  in  medio 
between  the  parties ;  and  therefore  it  was  a 
question  particularly  fit  for  the  consideration  of 
the  Jury, 

Upon  the  whole,  as  the  Jury,  by  giving  a  ge- 
neral verdict  for  the  Defendant,  which  includes 
both  questions,  have  negatived  the  issue  in 
terms,  they  have  finally  disposed  of  it ;  and  in 
such  a  manner,  and  (in  this  particular  case)  un- 
der such  circumstances  as  would  render  it  Ui^e- 
less  and  improper  to  disturb  the  verdict. 

I  am  therefore  of  opinion  that  we  ought  not  to 
ordet  a  new  trial, 

[Mr.  Baron  Graham  had  left  the  Court,  hav- 
ing intimated  that  he  was  of  the  same  opinion.] 

Gabrow,  Baron.— I  entirely  concur  in  tlie 
judgment  of  my  Lord  Chief  Baron ;  and  feel  that 
it  would  be  worse  than  useless  to  send  this  issue 
to  be  tried  again  after  the  manner  in  which  it  has 
been  already  disposed  of. 
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[Mr.  Baron  Hullock  gave  no  opinion,  having 
been  of  Counsel  with  one  of  the  parties  in  thie   ^ 

matter  of  the  issue.]  and  anothei' 

Todd 
,  Order  refused*        and  others. 


The  Kino  v.  ChaLk. 


17th  Jwui 


The  Defendant  in  this  case  had  been  pro-  ^ilJJJJ^'JJi'*^ 
ceeded  against  by  Scire  facias  on  his  bond  to  the 
Crown,  as  the  surety  of  John  Slade. 


Crown, 
Pleading, 
Evidence. 


Scire  faeioM  on 
single  bond  tb 
the  Kinfr;  conditioned  tiMt  SMe^  a  perion  holding  an  office  under  the  Crown,  should 
(Inly  and  faithfully  execute  and  perform  the  daties  and  trusts  thereof,  and  pay  over  all 
noDies  received  by  him,  or  which  should  be  entrusted  to  him,  orplaeed  under  bis  power  or 
control  as  stieh  Clerk,  according  to  instructions ;—  and  that  he  should,  when  required^ 
account  for  ill  monies  expended  oy  hhn,  and  pay  over  balances. 

Plea— performance  by  the  Clerk  of  every  particular  of  tlie  condlUon. 

K<<plication— that  he  did  not,  nor  would,  &t,  but  failed  and  nbgleeted,  &c  and  em- 
bezzled, purloined,  and  converted  to  hi$  own  use  ditere  sunu,  amounting  to  a  large  sum  of 
money,  which  he  had  received,  and  which  had  come  to  hie  hands  and  Sten  entrusted  to  JUm, 
ami  placed  under  his  power  and  control  as  such  Clerk,  contrary  to  the  duty  and  trust  qf  his 
vfid  office  or  employment,  and  the  form  and  effect  of  the  stud  amdUion  qf  me  said  writing  06- 
Ugalory. 

The  evidence  given  on  the  trial  of  the  issues  on  these  pleaditogs  was  furnished  by  the 
testimony  of  two  persons.  The  first  witness  Was  a  person  who,  at  the  time  of  his  exa- 
mination, was  a  Clerk  in  the  Office  of  Treasurer  of  the  Navy  in  Somerset- House,  Hav- 
ing been  formerly  Second  Clerk  in  the  Navy  Treasury  Office  at  Chaihtan,  he  was  called 
for  the  proving  by  the  course  of  office  in  that  establidiment,  the  nature  of  the  employment 
and  duties  and  trusts  of  tlie  First  and  Second  Clerks  in  the  Office.  The  other  witness 
was  the  Second  Clerk  in  the  Office  at  the  time  when  the  embesdement  was  discovered. 
The  last  witneiM  proved  ^be  diMM>very  of  the  absence  of  the  nkoney  on  the  investigation 
set  on  foot  for  the  purpose ;  and  the  facilities  afforded  to  the  Chief  Clerk  of  abstracting 
Vnoney,  from  his  constant  and  sole  access  to  tfie  place  where  it  was  deposited  —5ee  the 
tvidence.  The  last  witness  (Ottlev)  it. appeared  was,  as  Second  Clerk,  joint  cashier  with 
Sladcy  the  First  Clerk  ;  that  he  ^OttleyJyifSiS^  as  joint  cashier  by  course  of  office,  keeper 
of  one  of  the  two  keys,  of  which  both  were  required  to  open  uie  d^est  which  contained 
the  cash  ;  and  that  blade,  whose  duty  it  was  to  pay  the  money,  was  necessarily  obliged  to 
obt^n  the  witness  Ottley'B  key  to  enable  him  to  open  the  chest  to  get  the  cash  for  that 
piirpoAc ;  and  that  the  key  was  always,  on  the  regular  periodical  occasions,  given  by  Ott- 
ley  to  Shde,  and  afterwards  returned  by  Slade  to  Ottley,    It  was  also  the  duty  or  Slade 

and 
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1828.         The  bond  bad  been  entered  into  for  the  par- 

ThTkiNo   P^^  ^^  securing  the  Crown  against  loss  by  the 

V.        conduct  of  SladCy  in  the  office  which  he  hdd  as 

one  of  the  Chief  Clerks  of  the  Treasurer  of  the 

Navy  in  the  Na?y  Pay  Office  at  Chatham. 

The  obligation  upon  which  the  proceeding  was 
founded  was  a  single  bond  from  the  Defendant 
to  the  Crown,  in  the  penalty  of  1,000/. ;  with 
the  following  condition,  which  was  set  oat  at 
length  on  the  record : 

^'  Whereas  John  Slade^  of  Chatham,  Esquire, 
now  holds  the  office  or  employment  of  Clerk  at 
Chatham,  in  the  department  of  the  Treasurer  of 
his  Majesty's  Navy,  being  an  office  or  employ- 
ment of  public  trust  under  the  Crown,  wherein 
he  the  said  John  Slade  is  concerned  in  the  re- 
ceipt, disbursement,  and  expenditure  of  the 
public  monies ;  and  whereas  the  above  bounden 
James  Chalk  hath  agreed  to  become  bound  one 
qf  the  sureties  for  the  due  performance  of  the 
said  office  by  the  said  John  Slade  ; 


— i  Qtthf  teilgB  ortUkiM  (j<i»tly)  ^tiie  coiffectaew  ♦£ the  bil— ee  of  Ihft  ■wney  ■ 
tlM  ehitt,  afttrpajriMnt  af  tbe  periiMUcal  disbonements. 

OtjeoHwM  to  veniict  for  the  Crown  on  snch  OTidenoe  In  a  caie  to  pleaded  :— 

First,  The  inconipetency  of  OtUey  as  a  witness  for  the  Crown  against  the  sorety  ^ 
Sla4t, 

Secondly,  the  f  nsnifidency  of  the  breach  assigned  by  the  repUeaiion,  with  reference  Co 
the  eottdition  of  the  bond :  and, 

Thirdly,  The  ioadeqaftcy  of  the  evkleaoe  to  the  support  of  the  breaofa  of  the  bead,  as 
assigned  by  the  repUcatiou. 

Held  that  the  witness  was  compctenty^-^that  the  breach  was  well  assigned,— and  tbst 
the  proof  of  it  was  sufficient. 
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"  Now  the  conditian  of  the  above- written  oh-      1828. 
ligation  IS  such,  that  if  the  ^d  John  Slade  do   The  Kino 

and  fibally  from  time  to  time,  and  at  all  times     ^  ^* 

Chalk* 
hereafter,  during  so  long  time  as  he  shall  conti- 
nue to  hold  the  said  office  or  employment,  truly 
and  faithfoUy  execute  and  perform  all  and  every 
the  duties  and  trusts  of  the  said  office,  for  the 
best  benefit  and  advantage  of  bis  Majesty^s  ser- 
vice ;  and  do  and  shall,  in  the  performance  of 
such  duties  and  trusts,  from  time  to  time  pay 
and  dispose  of  all  and  every  sum  and  suiUs  of 
money  which  he  shall  have  received,  or  shall 
receive,  or  which  shall  have  or  shall  come  to  his 
hands,  or  which  have  been  or  shall  be  intrusted 
to  him,  or  placed  under  his  power  or  control  as 
such  Clerk  as  aforesaid,  agreeably  to  such  direc- 
tions or  instructions  as  he  shall  have  received,  or 
shall  or  may  from  time  to  time  receive  from  the 
the  Treasurer  of  his  Majesty's  Navy  for  the  time 
being  touching  or  concerning  the  same :  and 
also,  if  the  said  John  Slade  do  and  shall,  from 
time  to  time,  and  at  all  times  hereafter  during 
his  continuance  in  the  said  office  or  employ- 
ment, well  and  truly  observe  and  perform  all  and 
every  such  orders  and  directions  as  shall  have  been 
or  shall  be  given  to  him  by  th6  said  IVeasurer  for 
the  time  being,  for  and  concerning  the  effectual 
performance,  discharge,  and   execution  of  the 
said  duties  and  trusts  so  committed  to  him  as 
soch  Clerk  as  aforesaid  :  and  further,  if  he  the 
said  JoAm  SSade  do  and  shall,  from  time  to  time 
from  henceforth,  during  his  continuance  in  the 
said  office  or  employment,    and   at  all  times 
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iSSS.      during  his  natural  life;  and  if  the  executors  or 
administrators  of  the  said  John  Slade  after  his 
decease,  do  and  shall  respectively*  ^ben  there: 
unto  required  by  the  said  Treasurer,  or  Uy  the 
Paymaster  of  his   Majesty's  Navy  for  the  tiwe 
toeing,  make  up.  and  I'ender  to  the  said  Tr^jisttrer 
or  Paymaster  a  full,  true,  and  jufit  accoiUDit  in 
writing  of  all  and  every  sum  and  ^uma.of  qioo^j 
which  shall  have  been  or  shall  be,  received  bfy 
or  intrusted  to  him  the  said  John  Sk^  or  phixid 
under  his  power  or  control  as  aforeisaid,  and  of 
all  sum  or  sums  of  money  issued,  paid,  and  ex- 
pended by  him  the  said  John  Slade  in  t\^Q(m^ 
of  his  duty,  and  \^nployment  as  such  Clerk  a? 
aforesaid;  and  do  and  shall  forthwith,  after  the 
rendering  of  such  account,  pay  over  to.the  said 
'  Treasurer  of  his  Majesty's  Navy  for  the  vm 
'  being  such  monies/ if  any,  as  upon^vjeryoijaay 
'Such  account  shall  appear  to  be  justly.  4ae  aiuL 
owiQg  from  him  the  said  John  SUde^  or  fropi  iu$ 
estate;  to  his  Majesty,  his  heirs  and  su^essors 
thepi  the  above-written  obligation,  is  to  be  void; 
-but  if.4^attlt  shall  be  made  by  the  saidJToAji 
Slade^  Jiis  executors  or  admuiistratocs,  iaany  or 
either,  ofi  the  matters  and  things  hereia-befo^ 
mentioned,  then  the  same  is  to  be  and  remain  is 
full  force." 

The  Defiendai^  pleaded  to  the  Scire  faem^ 
Executionem  non ;  for  that  the  said  JoknShdey 
in  the  said  cond^on  of  the  said  bond  men- 
tioned, during  all  the  time  that  be  continved  to 
hold  the  said  office  or  employment  in  tl^recilsil 
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of  the  condtfion  of  the  aforesaid  bond  mentioned,  18S3. 
did  duly  and  faithfully  execute  and  perform  all  xJ^Kmo 
and  every  the  duties  and  trusts  of  the  said  office,  i'- 
for  the  best  benefit  and  advantage  of  his  Ma- 
jesty's service ;  and  did,  in  the  performance  of 
such  duties  and  trusts,  from  time  to  time  pay 
and  dispose  of  all  and  every  sum  and  sums  of 
money  which  he  had  received  or  did  receive,  or 
which  then  had  come  or  which  came  to  his 
hands,  or  which  had  been  or  were  intrusted  to 
him,  or  placed  under  his  power  and  control  as 
such  Clerk  as  aforesaid,  agreeably  to  such  di* 
rections  as  he  received  from  the  Treasurer  of  his 
Ifej est jr's  Navy  for  the  time  being  touching  or 
concerning  the  same;  and  also  that  the  said 
John  Shde  did,  from  time  to  time,  and  at  all 
times  after  the  delivery  of  the  said  writing  and 
the  said  condition,  during  his  continuance  in  the 
said  office  or  employment,  well  and  truly  ob- 
serve and  perfonh  all  such  orders  and  directions 
as  had  been  or  were  given  to  him  by  the  said 
Treasurer  for  the  time  being,  for  and  concerning 
the  effectual  performance,  discharge,  and  exe- 
cution of  the  said  duties  and  trusts  committed  to 
him  as  such  Clerk  as  aforesaid.  And  further, 
that  he  the  said  John  lade  did,  from  time  to 
time  after  the  delivery  of  the  said  writing  obliga- 
tory,  during  his  continuance  in  the  said  office  or 
employment,  and  at  all  times  during  his  natural 
life,  when  thereunto  required  by  the  Treasurer 
or  by  the  Paymaster  of  his  Majesty's  Navy  for 
the  time  being,  make  up  and  render  to  the  said 
Treasurer  or  Paymaster  a  full,  true,  and  just 
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Ifiea  accoqit^  iq  writing  qf  all  and  et^ry  wm  ands^^fl 
jj^'j^^  of  iponey  vfl^ich  had  been  or  were  reGeiTe4  by, 
V.  or  intrusted  to  bim  the  e^id  John  Sla^^  or  plfLpet) 
Ghali;.  ^jq^^^  j^jg  power  or  control  as  aforesaid;  .and  of 
all  sum  or  sums  of  mopey  issued^  p^>  ?<vd.  p^- 
pended  by  bim  the  said  John  Slade  in  the  coarse 
of  his  0uty  ap4  emplpymeut  as  spcb  Ciejk  as 
^foresaic) ;  and  4^4  forthwith,  after  ^e  rende|rJ9g 
of  such  account,  pay  over  to  the  sai^  Treasurer 
of  his  Majesty's  Navy  for  the  tiipe  (leing,  sncb 
monies,  if  any,  as  upon  every  or  any  snch  ac- 
copnt  appeared  to  be  justly  due  and  owing  from 
him  the  said  John  Slade  to  his  late  Majesty^i  bis 
heirs  and  successors^  according  to  the  foim  aM 
effect  of  the  said  condition  of  the  said  bond  iA 
that  behalf;  wherefore  the  said  James  CJuiflk 
pmys  judgment,  au4  that  the  said  bond  m^y  be 
cancelled  and  4i99^rged,  and  th^t  the  same 
may  be  delivered  to  bim  for  his  disp^rg^  ifi  tbis 
behalf;  a^d  that  as  to  the  premises  he  may  be 
dismissed  the  Court  here,  &c. 

Replication  by  the  Attorney  General,  Pr^Zytfi 
lum ;  fur  tha(  the  said  John  Slade  CQnti^i^  ^o 
hold  the  said  office  or  employment  in  th^,  ^ 
(condition  of  the  said  writing  obligatory  men- 
tioned, from  the  time  of  making  the  said  writing 
obligatory  until  afterwards,  to  wit,  on.^be  lat 
day  of  JoMuary^  in  the  year  of  our  L^rd  I822« 
when  the  said  John  Slade  departed  this  life,  to 
wit,  at  Westminster  aforesaid,  in  the  county 
aforesaid  ;  and  that  he  the  said  Jolm  Slade  did 
not  nor  would,   from  time  to  time,  and  at  all 
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limes  Sifter  fhd  takking  of  thfe  «afd  i?riting:  obli-      1828. 
gatory,  during  so  long  time  as  he  continued  to    rj^^^  King 
hold  the  said  office  or  employment  as  aforesaid,  «• 

duly  And  faifhfuUy  ^xecilte  and  {)erf6rm  all  and 
every  the  duties  &tid  trusts  of  the  said  office,  for 
the  best  benefit  and  advtotage  of  his  Majesty^b 
service,  adcorcffng  to  th^  fotm  and  effect  of  the 
said  coilditidn  of  the  said  writing  obligatory  in 
that  behalf,  but  lii^holly  failed  and  neglected  so 
to  do  ;  Atid  after  the  taafcing  of  the  said  writing 
obligatory,  to  wit,  on  the  said  22d  day  of  itfarcA, 
ill  the  year  1814 aforesaid,  and  on  divers  other 
days'ahd  times  between  thlt  day  and  the  day  of 
hid  death,  to  Wit,  at  Wtstminsta'  aforesaid,  in 
the  eouirty  afcJresald,  enthczzledy  purloined,  a7id 
converted  arid  disposed  to  his  own  usey  divers 
sums,  fn  the  whole  amounting  to  a  large  sum  of 
inoney,  to  Wit,  the  sum  of  ten  thousand  pounds 
of  kwftrl  fiioney  of  Cheat  Britaiuj  which  he  the 
said  t/oA^  Slade  had  received^  and  which  had 
came  to  his  hands,  and  been  intrusted  to  him',  and 
placed  under  His  power  and  control  as  such  Clerk 
as  qf&resaidf  contrary  to  the  duty  and  trust  of  his  i 

said  office  or  emphyfnentj  and  the  form  and  condi- 
titm  of  the  said  tcriting  obligatory  in  that  behalf; 
and  this  he  the  said  Attorney  General  is  ready 
to  verify:  wherefore  he  prays' judgment,  and 
that  otnr  said  Lord  the  King  may  have  execution 
agamst  the  said  Jai/nes  Chalk  for  the  said  sum  of 
l,d007.  in  the  said  writ  of  Scire  facias  men- 
tioned, &c. 

Rejoinder,  taking  issue  and  joinder. 
z  z  2 
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IfiSS.  The  cause  was  tried  at  tbe  Revemie  SUtmgs 

TiTxHli  after  ^TtVary  Term. 


r. 
Chalk. 


In  support  of  the  case  .on  tfan .  part-  4di  the 
Crown,  it  was  proved  by  M^Cullochj  Chief  Clerk 
in  the  Navy  Pay  Office  in  LamUm^  that  diutiig 
the  interval  from  1806  to  aai4l»  he.  had.been 
Second  Pay  Clerk  at  C/ia/ia«i»  in  which  he:iw 
succeeded  by  Oitl^  as  Second.  Clerk.  Sb4e 
(the  principal  in  the  bond)  was  First  Pay^ Clerk 
zi  Chatham^  • 

It  was  proved  to  be  the  course  of  office  in  the 
Navy  Pay  Office  at  Ckatkatn^  that  the  nxm) 
received  was  deposited  in  an  iron  chesty.  kqfitiA 
an  inner  room.  That  chest  had  two  different 
locks,  the  several  keys  of  n^hiob  w^resepaiately 
intrusted  to  the  First  and  Secoiul  Pay  Clerk, 
each  keeping  one  in  his  own  custody,  and  cosr 
sequently  neither  of  them  could  ope^  the  chest 
without  the  key  of  the  other.  The.  establish- 
ment at  Chatham  consists  o£  three  departmcafe 
the  Treasurer's^  the  ComptroUw-a,  and  the 
Ticket  Office.  In  the  Treasurer's  Office  the 
two  Chief  Clerka  are  the  cashiers,  and  to.  them 
all  remittances  for  the  service  of  the  Navy  at 
C/mtham  are  i^ade.  Oae  of  the  duties. of  the 
Chief  Clerk  is,  to  pay  the  officers  and  seamm  of 
the  CluLtham  district  weekly.  Those  paymsnts 
amount  to  very  considerable  sums.  The  pay- 
ments were  always  made  by  the  Chief  Gerk, 
who,  on  occasions  of  such  payments,  received 
from  the  Second  Clerk  hia  key  of  the  chest,  for 


Tllll»rY  TiRIf,  4  GEO.  IV.  669 

the  ptitpom  of  opening  it  to  take  out  the  neces-  182&' 

sary  sums  required,  when  the  chest  was  again  rhr"^**^, 

locked,  and  the  key  deposited  with  the  Second  v. 

ei*rk  restored  to  him.  ^"^^''• 

The  Tneasinrer's  accounts  are  made  up  and 
balahced  at  stat^  periods,  weekly  or  raontlily, 
by  all  the'Cl^rks  iit  the  Treasurer's  Office,  who 
calXovep'  and  collate  the  sums.  The  cashiers 
tfaen  stat^  whether  they  are  correct,  and  certifi- 
cates of  the  correctness  of  the  balances  are  then 
signed  by  the  cashiers,  which  are  sent  every 
quarter  to  the  Treasurer's  Office  at  Somerset- 
Hmuse,  ^me  of  these  certificates  were  pro* 
doced  and  pfoved« 

It  wa$  ^n  evidence  that  tiiere  was  always  a 
very'tefgebalanoe  remaining  in  the  money  chest 
ia  the  Office  at  Chatham. 

'Ih'  otosequence  of  a  general  order  from  the 
Nlivy'Board  for^xamiiii&g'the  balances  remain-^ 
iQg  in*  the  baudslof  the  Treasurers  at  .the  various 
Offices  at  the*  oatports^  one  of  the  Commis- 
sioners went  down  for  the  purpose  of  ascertain* 
iag  w4ietber  the  money  chest  at  Chatham  actu- 
ally contained  the  full  amount  stated  in  thecei- 
tificates  of  the  cashiers  to  be  the  balance  depo- 
sited theee ;  when,  upon  investigation,  it  turned 
oat  that  there  lifas,  in  fact,  a  deficiency  of  be^ 
tween  8  and  9,000/.  in  what  ought  to  have  been 
a  balance  of  19,000/.  The  practicability  of  con- 
cealing that  deficiency  was   explained  in  the 
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1883,  fdlloAving  manner.  The  money  seat  from  the  Bank 
The  iiNo  *^  Chatham  is  remitted  in  notes  and  gold.  The 
9*  notes  are  disposed  in  bundles^  composed  each 
cf  eight  lifts,  as  they  are  termed  ;  that  is,  pareek 
of  fifty  notes,  whether  of  one,  two,  five,  or  ten 
pounds.  The  notes  were  always  coantod  by 
lifts  in  making  up  the  balances;  thus  a  lift  of 
]/»  notes  would  be  reckoned  as  50/.^  a  lift  of  10/. 
notes  500/.  In  the  same  manner  the  gold  vras 
deposited  in  large  and  snaH  bags,  each  contain* 
ing  or  supposed  to  contain  a  specific  bum;  and 
were  so  counted  with  reference  to  the  amount  of 
the  notes  placed  upon  the  surface  of  each  lift« 

From  the  evidence  ofOttley  (the  Second  Clerk) 
it  appeared,  that  on  the  arrival  of  the  Commis- 
sioner, Sir  George  Bwiowj  for  the  purpose  of 
this  investigation,  the  lifts  ami  bags  were  acta- 
ally  examined,  when  bags  which  should  have 
contained  sovereigns  contained  shillings.  This 
witness  swore  that  he  had  never  himself  pur- 
loined any  money  from  the  chest.  He  also 
stated  that,  during  the  above  investigation, 
Sltukf  the  Chief  Clerk  and  cashier,  complained 
of  the  trouble  of  counting  the  oootents  ef  the 
bags ;  and  that  he  left  the  room  unperceived, 
and  shot  himself  in  an  adjoining  stable. 

Upon  this  evidence  the  Jury  found  a  verdict 
for  the  Crown» 

In  the  course  of  the  trial  the  Defendant's 
Counsel  objected  to  the  competency  of  the  wit- 
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hess  for  the  Crown,  and  to  the  BUfficiency  of  the      1823< 
replication,  and   the  evidence  iu  support  of  it.   xhTKuso 
The  Court  reserved  to  the  Defendant  leave  to  r. 

more  to  set  amde  the  verdict  for  the  King,  and 
enter  a  verdict  for  the  Defendant,  or  for  a  new 
trial  of  the  cause. 

In  Easter  Term  last  Wild^,  applied  for  a  rule^ 
ift  prrirmmnce  of  the  permission  given,  calling  on 
the  Attorney  Geileral  to  shew  cause,  on  the 
grounds  that  the  evidence  v/hich  had  been  re* 
ceived  in  support  of  the  Scire  facias  was  not 
legally  admissible,  because  one  of  the  witnesses 
(OUlejf)  was  directly  interested  in  establishing 
thre  chaise  against  Slade. 

Secondly,  that  the  breach  assigned  iu  the  re- 
pKbation  was  uad ;  and. 

Lastly,  thstt  if  the  persons  who  had  been  called 
smdexamined  for theCrown were  competent,  their 
testimony  did  not  support  the  breach  assigned 
by  the  replication  of  the  Attorney  General,  nor 
diqiroire  the  DeifSendant's  plea:  and  that  the 
verdirtW^tiot  snppcnrted  by  the  ev'idence,  such' 
dfi'it  IvBs. 

Tfie  objections  urged  in  detail  were,  that  the 
evidence  of  M'CuUoch  was  inconclasive,  and 
proved  nothing  against  SladCy  without  the  testi- 
mony of  Otttey; — that  the  evidence  given  by 
OttUy  ought  not  to  have  beto  received^  as  he 
was  himself  interested  in  the  result;   because* 


1^  hyping  SliuJU^m 
.^^Fj^^  n^y .  he  w^  giving  tastioMQy  jn  di^qt|arge  of  Uv^ 
'"'^C  ^eif,  or  was  called  upon  to  impeacl^  biniself  ^ 
/.^^^  partiqeps  crimmis^  The  wirj^tiefi^  aWfhi^f  Qttkg 
wjere  liable,  for  the  d^ficieixcj  of  mom^jrili^  ttie 
chest.  Ottley  comes  to  charge  the  aetata. of 
Slade^  through  the  medipm  of  a  r^rdict  to.  be 
obtained  by  the  Crown,  on  hi?  evideaftet  fgaiiat 
iS/ndSe's  surety ;  and  the  recaYf^ryi  in  tl^p.  caaei 
against  the  surety*  by  tjofi  Crown,  wo^ld  be  evi^ 
denge  of  dananification  la  support  9(.  the  action 
over  b^r  him  against  the  estate  oj[  Slade;  wA 
what  the  Crown  should  recover  would  go  indi- 
ipipution  of  the  amount  to  be  aft^rvvard8.»i?ec<h 
vered  by  suit  on  the  p^irt  of  .ttu^  ^Kixig  afaiost 
Qii/^  himself. 

In  that  view,  it  was  urged,  that  th<e  Ij&hility  of 
the  Defendant  ought  to  be  established  by  :Otker 
evidence  than  that  of  Ottiqf^  whoi  was  wholly 
iacompetent  for  that.piirpose>:H9d«r^tbe.cir<« 
fumstances  proved  on,tbe  trial. .. 

'  The  evidence  of  the  course  of  office  whi«b  had 
been  adduced  9  it  was  insisted^  wasi  if  not  inad-* 
missible  altogether,  inapplicable  so  aa.to  aSeot 
Slade  by  fixing  him  with  an  abstraction  and  con- 
version of  the  money  d/eficifffit,  in  the  cheat.  The 
only  object  of  such  evidence  was,  and  oonldcnly 
be,  to  raise  an  inlecence,  and  that  imprap^ly.if 
not  unfairly,  that  JSlade  was  the.  person  who  bad 
taken  away  the  sum  found  to  he  deficient,  not 
by  positive  testimony^  biitJby.conseqtt»i«^  j^jbe 
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wmnned,  by  shewing  that  no  either  person  crodd  1828« 
have  dofie  it  but  himself.  Still,  supposiqg  0<^  TaTKiNd 
lay's  testtmony  admissible,  aud  that  he  was  not  ^  «• 
enly  a  competent  but  a  credible  witness^  under 
the  pecaliar  circumstances,  there  Waa  yet  no 
proof  against  Slade  individually.  It  vras  not 
proved  when  the  deficiency  first  arose,  or  by 
vrhat  means;  or  by  whose  acts.  For  any  thing 
that  appears  in  the  cnrcumstantial  evidence  be* 
lore  the  Court,  it  might  have  existed  Igng  be* 
ibre  the  date  of  the  bond,  and  even  before  Slade 
came  into  oflSce.  Consistently  with  the  mode  of 
counting  the  money  in  the  chest,  as  shewn  by  the 
evidence  for  the  Crown  to  have  been  tb^  invari- 
able pourse  and  usage  of  the  Office,  it  had  be- 
come impossible  to  ascertain  at  what  time  the 
money  had  been  withdrawn.  In  counting  by 
lifts,  asexpkined  by  the  witness,  a  lift  of  notes 
baving  a  10/.  note  on  the  surface,  would  be 
counted  as  fifty  10/.  notes,  although  the  other 
forty-nine  might  be  1A  n<4es  only ;  but  it  did  not 
appear  to  be  the  duty  of  the  Clerks  to  count 
the  notes  singly,  or  to  examine  the  lifts.  So  of 
tlie  bags  of  sorereigttS.  And  it  would  be  unjust 
to  fix  the  surety  witliout  more  distinct  evidence 
of  the  misconduct  of  hit  principal. 

As  related  to  tfie  main  fitcts  to  be^  established 
on  the  part  of  tbeCrown  in  this  case,  the  actual 
misconduct  of  Slade,  in.  the  Office,  it  waj9  6ub« 
mitted,  that  inadmiissible  evidence  had  beeti  re* 
ceived ;  or,  if  the  objections  to  the  competency 
or  the  credit  of  the  witness  should   be  ov^r-- 
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i<dM,  it  WM  «till  not  siifficieikt  to  sastath  ^ 


ih^£iu  ▼«^^<5t 
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^**^**^  J  Til*  next  ofajcfctiiM  img,  that  the  tisitttt^  of  thcf 
aUigation  hating  been  tni&taketi  by  t^  pieiuler, 
cottseqnendy  the  Defendidit's  pfear^vras  tfot  *ftii- 
Mtei^  bf  III*  repUcfttion  i  and  the  refilioiitioa 
bs(d  gone  bc^fond  th«  bond,  ckat^kfg  t^t  the 
Defendsnt  had  nof  done  what  the  ditrety  bad  not 
bound  biinMlf  f bat  his  pHncipal  cftoaM  do^  ted 
«4ih  harki^dotte  vhat  ihe  suMty  drd  HK>t  cmder^ 
take  that  b^  (thci  prfndpal)  should  not  4o. 

*  •Fh^ti^  suppofiitig  4^oli)e*tioitttotfi^  r^plica-^ 
tiMi  10  be  ill  fbtinded,  it  tvaa  conCMfded  tli^t  no 
aHisohito  bfea^b  of  Hbe  bond,  with  tefmemcie  to 
tbe  ternm  and  tenor,  ha^  been  pityr^ ;  and  MiV 
]^0M  the  pa#ti<5ufof  bre&di  asMgned  hy  tbe^repfi^ 
teation^    The  bofkt  iin  tetMs,  and  in  effso^  an<l 
dobsfanoef,  v«iSy  that  the  prineip«t  shoved  d^  hto 
duty  M  Cierk  in  the  Office  ;--that  he  dbO«M  pay 
of^r,  wbeii  daikd  upon,  all  mich  ttoney  as  he^ 
sbofttd  kav^  irecdi^i  *^  or  which  f$ftii^nld  have 
boin  Ifttrastc^  to  hiai,  or  plMed  nnde#  hid |)oii»w 
smd  contrdi  as-  sifdh  Cter k/^  agree^My  to  ^mdk 
imtrnctions  as*  he  should  receive,  iHm  time  <9 
time^  from  the  Treasurer  of  his  Majesty ^s  Nary; 
and  ^tfaat  he/  or  hh'  etecntorsi  sAiould'  aOcount 
Hoi^  ail  swh  i^anUB  M  shOnld  have  been  kfttmlUd 
to  hint,  Or  placed  nnder  his po#er  aAdoonffol, 
i!v4keneter  be  should  be  required  ;  and  |hay  oref 
the  balaitee' whenever  he  sbouM  be  required  td^ 
doi9o.    The  t  plea  to  the  sewe  JbcMs  ik^&iB  the 


offinaattYeof  i^  theaefacta^  asaerttng^  that  tim      18IB; 
peiwn  for  whose  condoct  ia  those  respects  the 
obligor  became  responsible  by  bis  bond,  \f  itb  the 
altematiy^.  of  the  penalty,  had  always  done  all 
Hmt  Che  obligor  had  engaged,  on  paia  of  the 
penalty,  thatheshoitlddo; — ^in  short,  averring 
particularly,  and  in  detail,  a  geneval  oom^diaiice' 
with  the  condition  of  the  oUigation*. 
'•      •  .  •  .     *      '    . 

;  The  replication  to  that  plea,  afiter  denying  a 
part  of  it,  charges  a  purloianBent  of  money  and 
cmbezzkment,  and  a.  conversion  to  bis  e^wti  use, 
by  Slade;  and  of  money  expressed  to  have  been 
received  by  him,  and  to*  have  come  to  his  hailds, 
and  ta  have  been  intmsted  to  him,  and  placed 
under  his  power  and  control  as  a  Clerk  in  the 
Treasurers  Office  at  Ckatham^  whereas^  in  foct^ 
thegoilt  of  pnrloiningand  embezzlement  ef  mo- 
ney not  right  fully  obtained  by  hhn,  nor  intrusted 
to  him,:  WM^not  ccmtcmplatod  by  the  bond  i  mm* 
bad,  in  troths  the  money  said  to  ha^e  beta 
taken  from  the  ehesfc  been  «t  any  timie  received 
by  him^  in  the  sense  in  wMeh  akme  it  could  be 
intended  to*  be  meant  by  the  language^  tenors  and 
object  of  thebcmd  :  nor  was  it^  in  point  of  fhct» 
ever  placed  under  his  power  and  control;  for  he 
was.  not  only  not  allowed  to  receive  the  moneyt 
bat  he  wan^  not  intvnsted,  by'  the  course  of  tlte^ 
Ofiee^  with  the  key  of  the  chest  wherein  it  was 
accustomed  to  be  deposited.  A  key  of  one  of 
the  locks  was  ke^  by  him  certainly;  but  the 
use  of  that  key  was  not  to  give  him.  the  mieans  of 
acieoss*te  the*  chest,  but  to  prevboat  access^  t»  it 


Chau. 
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^?      by'Hhfe  1S^6nii  Cleft;  <>'%,   ^h<y  ^#ta»  ^ttftic 
.^^21^^^  cashiet  with  faimself.  Under  suctf  cilKMiiHsidntei^ 
t^        there  was,  cofasequently,  none  6t  ihiH^ttlnA 
tjrusts  of  office  'necessarily  conM^  to  iShid^  as 
Chief  Clerk  in  the  Office  violated  by  hitn;'  aMi 
against  the  recurrence  of  which  the  surety 'bij" 
catne  bdmid  and  was  responsible.    It  ^as  nev^ 
contemplated  1  hat  the  commission  of  a  felony  by 
SZeufe  was  to  involve  a  forfeiture  of  the  bonden- 
t^nedinfo  by  C^alk^  the  surety,  to  secure  tvi  the 
Cfti^h  the  per^nnlnce  of  his  duty  by  SImdias 
dCitrk  %H  m  O]^  of  the  Treasurer  of  theNavy 
z,%C$idikdM. '  The  surety  of  SfAufe  was  only  lia^ 
bjbe  t6  the  ^ittmt  of  his  oblijgation,  for  «ubh  mo- 
ney misapplied,  or  n6t  paid  over  or  aocMritied 
for  byjS&tdSe,  air  should   properly,  and  in  due 
courbe  of  office,  huve  come  to  his  hands,  and 
to  his  hands  only :  and  neither  does  the  bond; 
niorthe  sbtmd  part  of  the  replication,  lodclo 
money  obtained  b^  him  by  unlawful  ^eams,  aiid 
not  by  course  of  office.    The  allegation  in  the 
Isttte^  id,  that  Slade  purloined  money  received  by 
hliid,  dnd  which  had  cotoie  to  his  hands,  and  had 
b^en  intrusted  to  faim,-r^that  is  lawfully;  and  not 
by  fraikd  or  accident. 

It  was  also  uk*ged,  that  the  office  adverted  to 
in  the  bond,  as  thfe  office!  for  the  due  performance 
of  which  the  bond  was  given  by  the  surety,  wks 
not  the  office  in  which  the  deficiency  was  even 
said  to  have'arisen.  The  office  which  aloac  af- 
forded a  facility  to  purloin  or  embeta^le  was  a 
joint  office,  held  by  two  persons,  Sladc  and 


Qttkdf ^.Mithft  ^f  ^hxm  was.8i|ig)y..tr^9te4;  W      l^r 
asi  m^Hmigbt  i^Me  8  .fWQty  be  c^l^  upgn  jm  xJg^^ 

clnct\«fi^«A?ytbi»s^f,  ^  by  tut  pf  ^M^  Ia  tfr?:       P^^"^^^ 
pwticuUir  gfii*^  rpf  jaiut  ;?tiahi^r-    Bqth  pf W??» 
were  jomlJy  mtfwfced  Mritb.tba  tiirA.Meyi^;  :ftft^,ijt 
was.jthfi  duty  of  eadb^  .ta  atteufl  the opi^njpgi.pf 
the  i^best  by  tbe  otber,  and  to  see  that  it  yfas 
closed:  and  Joqked  ^(iet  the  oViect  of  opoojng  it 
h^dbeen,  satisfied^  wbetb^  to  tal^e  mQii^ysQnt. 
or  plaise  moiiey  tfu    The  sprrend^r  of  hi^  pijMrM*^ 
ciUar  key  by  O^tf^  to  iS/in^a  wa9  -  %  brcNMcb.  qf  duty 
l>y  0/(%»  bi>t  for  vbicb  JSIade  neFer  «p^4.,)Ke^v^ 
abatmpted  ^e.  jnopey;  $tud  it.  might  b«,]]yq(;«  ;h$i 
in  iostanqe  of  the.  duty  gftkf^  Gl^x}s,,af  jtw^^, 
ivbi(;h  the  bond  reajtly^.conjtemplate^i^thnt  |if, 
Sladcy  whose , business  it  was  to  kpmf  his.aiYA 
key «^  a  sheqfc; .  uppn  the  opAdiic^  of  Cf^;/^,  ^^d, 
dwq$\ed  1^t,|[J«ty  an  MyparM<?uh|r.^?^?Qi8^W  fey 
d^iyemi4S.l^k4iYjtqOttkg/f  au^  1^  .h^^v;(^^eii 
hudseilf  of  it  tpcommH  a  fra^d  by MMl^v^P't^. 
any  of  thecpiiteat?  cif,  the  chests  thatwpuli^  ^i|^. 
been  literally  the  sort  of  breach  pf  Xm^^f.  effif^: 
duty. which  would  be.  really  wd  mtcDth^chiTCi^ti, 
of  the  condition  of  CAo/Ar's  bpj;id.9:^9pr|4tftff  V^^ 
the  letter  and  spirit  of  the  obligation.     Shewing 
tbat^it  WW  the  course  of  office  tp  i^J^mu%  ^la^ 
withJt^otb  keys  is  nothing  mor^.  prj^  tftf^^ 
shewing  that  it  waa  the  course  9f  the<pfl^,:ap 
far  w  Qttlejf .  wj^  concerned,  to  do  wh^t  i^  WrM^ 
hbeapecial  dutyj^ot  to.do,— thptw^^^.tocqwi- 
mit  a  breach  .pf  trust  and. duty;  qndt  if  Qiti^x 
had  been  proc^ed^d  agaii^t  theall^js^atipf}  wq\^ld, 
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loLiteh^en  tfusiadiicd;  and  a  liabflilyHrottld  aAilu^ 
to '  the }  sttf etieb  •  of  Ottk^ ;  whereas  iAktrt  iMtff 
awithiiig  IB  thto  case,  whetber  ate  pbatAtA'oi 
pfiwedv  Co  affect  the  sorctt  «f  iSfavft,  iSti^ft^ 
else  natttre  of  y^honc  oUigatidn;  aUd  r^MiM 
gitMtion,  mmC  always  be  boHil^'in  tkfirid  itf  de^ 
tcnrimiig  the  questlona  n6i»r  niiied.         ^    m.  /> 

l?o  cotfstnte  the  bond  as  n  setnAty  t^gsiM 
dtAdefletea  arislog  from  misctodiict in '^  joint 
ofltet  o^  <5Mliier,  would  be,  ia  eflecit;  Itf  ilUte 
CAn/Ar  beeotae  suirefy  thereby  ndt  only  for  5Mtfr, 
'bat*C)«#&j!r  iLho,  who  was  joined  with  MA  fW  tUfe 
offi<!e,  and  was  jointly  inlmsted  with  the  money. 
That  was  a  resp<yn«ftUlity  clearly  never  int^Aed 
to ^beineurred by  Ckal/c.  '  ^    '  '  "*^ 

It  %iia  therefore  sabfaitted^  that  the  v&i^ 
ftftctaltf  be  entered  for  the  Defendant,  or'thafc'the 
OMrt  ought  to  grant  a  new  triaT,  that' tte^baMi 
might  be  left  to  the  Jury  stripped  of  the  dbjAr- 
ttonable  eridence  fbmished  by  the  testim<my  (if 

'  A  role  was  granted  in  that  alternative :  ad 

llie  report  of  the  evWencewas  now  read  by 
Mr.  Baron  Garrow.  It  stated,  in  substance^  as 
detailed  above. 

The  Attorney  General,  Jerds,  and  E.  Lawts, 
liow  shewed  cause  against  the  rule. 


.  TWy^'Coiitendkd«>  firsts  that  tie  tjiAsmcaof 
Oukjf  mw  4^gfiUy  ^cimiasible  on  the  part  of  tfa« 
Crow9(>iigain»t  the  auraty  of  Shde^  med  onlm 
bond  for  tbe'iniacoiidiict  in  affice  oiSlmh^  fiif 
vliaae.trii0trW9rthiAeM  h^  had  become  bound ; 
for  UiatX>/l(e^.  would  have  no  kind  of  interast  m 
fixings  the  svrety  ofSfade;  sor  cpuld  be^  in  anjF 
maoner^  u^e  the  verdict  against  Chalk  in  his 
awn  fiatvour  w  diBcbarge  upon  any  other  ooca^ 
9m»  .  Tbey  ioaiatod  that  no  partkipation  had 
be^o.  traced  to  the  wvtaeaa;  nor  had  any  uua-i 
condQCl;  .or.hl^ui)^  baen  imputed  or  ebewfB.  to 
attach  to  bin» 

They  farther  uvged  on  that  point,  that  H  (Mih 
fey'a  testimony  had  not  bieen  properly  receiaed^ 
there  waasnfficieQl;  evidence  to  snfpoct  the  ver-* 
di0t  for  the  Crown  if  it  were  altogether  r^aeled ; 
fw  that  1(hQpDOo£  of  theoouraeof  office  funiiabed 
by  M'C»ihmh  waa  alone  enough  to  fije  SladmiA 
the  &ct.  of  abatiacting  the  deficient  naoaay  fron 
the  cheats,  b^ond  the  poeaihilitj  o£a  doiabt»f 
aad^  conaequentlyi  if  the  olyectiona  tothoadt 
BiiaaibiUty  ^OM^'s  evidence  were  tenable^  stiU 
the  Conat  wonld  not  disturb  the  wrdkt  oa  that 
ground,  in  confonnity  with  the  univeraally  ac^ 
i^oowiedged  rule  on  aU.auch  oemaiona*       .  \ 

In  answer  to  the  objections  which  had  been 
taken  to  the  assignment  of  a  breach  of  the  bond 
by  the  form  and  words  of  the  replication,  it  was 
insittted  that  it  bad  been  carefully  and  eiEieiently 
framed^  so  as  to  adapt  it  peculiarly  to.  the  mture 
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IfiHt  of  the  case  which  it  wto  intended  to  eatabGsh 
Tbe  Kino  ^7  ^^  proof  with  which  the  issue  meant  to  be 
*•  raised  thereby  was  to  be  supported.  Tiie  obli- 
gation of  the  Defendant  was  for  the  general  per- 
fdrmance  of  the  duties,  and  faithfol  execution  of 
die  trusts  of  the  office  by  the  Clerk»  during  all 
the  time  it  should  be  held  by  him ;  and  for  the 
paymient  over  of,  and  accountings  for,  all  mcwies 
receiTed  by  him,  or  come  to  his  faaads,  or  in- 
trusted to  him,  or  placed  in  bis  power  or  con-* 
trol«  To  tBe  plea  asserting  perfiMnaaoe  in  the 
words  of  the  condition  the  replieation  is,  that 
the  Clerk  did  not,  &c« — ^in  the  same  termst  but 
purloined  and  embezzled  a  large  sum  of  money, 
and  converted  the  same  to  his  own  use,  stilting 
a  denial  of  faithful  performance  and  execution  of 
his  duties  and  trusts ;  aind  furth^,  a  distinct 
biseach  of  those  duties  and  trusts,  of  a  flagiant 
description  certainly,  but  of  a  nature  peouliarty 
within  the  scope  and  object  of  the  bond  of  his 
surety,  and  against  which  it  was  necessarily  the 
niJEun  end  and  purpose  of  taking  such  secnrity  in 
the  shape  of  an  obligation  to  guard  and  protect 
the  Crown  and  the  public.  Assuming  the  re^- 
cation  to  have  well  assigned  a  sufficient  breach, 
the  evidence  given  in  support  of  it  sustained  it 
in  all  points,  proving  clearly  the  money  being 
in  Slade8  power  and  control,  and  his  breach 
of  duty  and  trust  in  purloining  and  embes* 
sding  it. 

They  insisted,  that  the  simple  fact  of  signing 
and  giving  in  the  certificates  of  tlie  correctness 
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of  the  balances  reported  in  hand  from  time  to  IdSSi. 

time,  M^ould  alone  have  been  a  sufficient  proof  of  ^wkii^ 

breach  of  th^  general  condition  of  the  bond — the  v. 

dueand  fiBtithfulperformanceund  discharge  of  ihe  ^*'^^'^- 
dutyandtnistbf  the  office  which  it  was  intended 
to  secure  to  the  service  of  thfe  King.                    » 

To  the  objection  which  liad  been  raised,  that 
the  joint  office  of  cashier  in  the  Navy  Treasury 
department  at  Clmtham,  i^iih  the  duties  attached 
to  that  employment,  was  not  the  dingle  office  of 
Clerk  in  *the  same  establishment  mentioned  in 
the  bond,  and  contemplated' by  the  surety,  they 
answered,  that  the  Defendant  was  estopped 
from  taking  any  such  ground  of  argument  by  the 
recital  in  the  condition  of  the  obligation  that  the 
party  held  the  •  office  or  employment  of  Clerk  in 
that  establishment,  ^*  being  ah  office  or  employ^ 
ment  of  trust  -under  the  Crown."  It  must^' 
therefore,  it  was  urged,  be  assumed  that  the 
surety  had  made*  himself  acquainted  with^  the 
precise  nature  of  the  office  for  the  dueand  faith- 
ful dischai^e  of  which  by  the  officer  holding  it 
he  had  made  himself  responsible  by  his  bond  to 
the  Crown.  Thlit  objection,  they  contended,' 
would  not  now  avail  him.  If  there  were  any 
thing  in  it,  it  should  have  been  pleaded ;  and  to 
support  sdch  a  plea  it  would  have  been  neces- 
sary to  prove  that  the  offices  of  Chief  Clerk  and 
joint  casliier  were,  distinct  and  different  offices, 
and  not  held  together  by  the  same  officer,  at  the 
time  when  the  bond  was  given  by  the  Defen- 
dant   That  the  Defendant  had  not   pleaded, 
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beoaw?  the  flust  would  liave  failed  him  on  the 

They  therefore  contended  that  the  verdict 
ought  not  to  be  disturbed,  and  that  there  ivas 
no  ground  for  a  new  trial. 

Wilde^  in  support  of  the  rule,  after  enforciDg 
the  argun^euts  urged  by  him  on  moving  the  ap- 
plication, contended  that  the  evidence  of  the 
certiAcates  having  been  jointly  signed  by  Ottkg 
were  liable  to  the  same  objections  to  their  ail- 
WJssibility  as  vrere  opposed  to  the  testimony  of 
OtiJ^  hijnself.  .    . 

He  further  contendedi  that  the  mode  of  counU 
ing  the  supposed  contents  of  the  chests  by  lifts, 
which  was  prOiVed  to  have  been  the  constant 
course  and  usage  in  the  Office^  sufficiently  exo* 
nerated  ajl  persons  pn  whom  the  duty  of  coQut^ 
ing  and  certifying  the  amount  of  the  bakmcea 
devolved  t 

He  strongly  maintained,  that  without  the  tes- 
timony of  the  witness  OttUy^  there  wouM  have 
been  no  evid^ce  whatever  to  fix  any  imputatioB 
on  the  conduct  of  iS%ii2^;  aud  further,  that  vitli 
all  the  effect  which  could  be  given  to  OttUy^ 
Stalements»  obj^tionable  on  tiie  ground  of  crfdit 
as  that  witness,  was,  if  he  were  competent^  still 
Uie  case  of  the  Crown,  a^  against  the  surety  of 
Slqdfit  l^d  altog«?tb^r  failed  in  proofs  so  that  the 
verdict  on  that  ground  could  not  he  sustained. 
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The  Lord  Chief  Baron  was  absetit. 


The  KiTTO 


Gkaham,  Baron. — I  do  not  myself  entertain  v- 
any  very  cfonsiderable  donbt  on  the  questions 
raised  by  this  application,  which  have  been  ably 
and  ingeniously  pressed  ;  although  I  think  they 
are  of  great  importance,  and  desene  much  at- 
tention. 

The  principal  objection  made  to  the  pleadings 
is,  that  the  breach  has  not  been  proved  as  laid. 
The  words  of  the  breach  in  substance  are,  that 
the  principal  did  not,  nor  would,  during  his 
contmuance  in  the  office,  duly  and  faithfully 
execute  and  perform  the  duties  and  trusts  thereof 
for  the  best  benefit  and  advantage  of  the  King's 
service,  according  to  the  condition  of  the  bond, 
but  Ikiled  and  neglected  to  do  so ;  and  on  a  cer- 
tain day,  and  on  divers  days  and  times,  embez- 
zled and  purloined,  and  converted  and  disposed 
to  his  own  use,  divers  sums  of  money,  amount- 
ing, &c.  liovTf  applying  to  that  breach  the  cir- 
cumstances in  evidence,  regard  being  always 
bad  to  the  terms'  of  the  conditio  of  the  bond, 
the  question  wiH  be,  whether th©* charge  is  made' 
out  that  Slade  did  not  perform  his  duty  in  the 
oflice,  and  did  secrete  andappropriafe  to  himself 
any  part  of  the  pnlrlic  money  which  was  neces- 
sarily intrusted  to  hi^care  as  a  Cleric  in  the  esta- 
bKsbment  at  Ckatham.  fn  my  opinion  the  case 
on  the  part  of  the  Crown,  as  so  stated  in  Wie 
pleadings,  waa  clearly  proved  by  the  evidence; 
that  is,  it  was   shewn  that  Sfaefe  was  inirnsted 
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1888;      with  the  money  of  the  Crowti ;  and  that  he  Mas 
ThT&iNG    i^t™8ted  with  it  in  the  course  of  his  office^  that  is, 
«.         as  Clerk  in  the  Office  of  the  Treasurer  of  his 
HALK.     Majesty's  Navy  at  CAaMant,  for  the  purpose  of 
enabling  him  to  discharge  the  duties  which  de- 
volved on  him  in  consequence  of  his  office.     It 
is  also  clearly  proved,  I  think,  that  he  betrayed 
the  trust  in  refusing  to  perform  the  duties  of  the 
office  by  paying  over,  or  accounting  for,  all  the 
i^oney  which  came  to  his  hands  as  such  Clerk  in 
.  such  office  ;  for  he  converted  very  consiclerable 
sums,  which  had  been  placed  in  his  power  and 
control,  to  his  own  use  (in  the  words  of  the  re- 
plication), contrary  to  the  duty  and  tnist  of  his 
office  and  the  condition  of  the  bond.     I,  there- 
fore, am  of  opinion  that  the  replication  ha^  pro- 
perly charged  a  sufficient  breach  of  the  bond  on 
the  part  of  Slade  to  fix  the  Defendant  as  bis 
surety. 

.  I  am  further  of  opinion  that  the  breach,  as 
assigned,  is  well  proved  by  the  evidence  given 
ip  support  of  it ;  that  is,  by  proof  of  the  ordinary 
usage  and  course  of  office,  and  the  fact  of  the 
deficiency,  under  the  peculiar  circumstances. 

It  is  true,  as  the  Defendant's  Counsel  have 
urged,  that  if  the  course  of  office  proved  in  evi- 
dence were  not  what  ought  to  have  b3en  the 
comr^eiL  it  might  not  be  admissible,  and  ought  not 
to  aifect  tikis  Defendant  upon  this  record  ;  bat, 
ndmitting.tbat  irregularities  were  practised,  even 
theee  go  to  shew  iki^X  Slade  was  intrusted  with 
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tJie  Crown's  money,  and  that  he  abused  and       1823« 
betrayed  that  trusty  contrary  to  bis  duty  and  the  xbeKii^G 
condition  of  his  surety's  bond.  v. 

They  prove  that  it  was  necessary  that  the  two 
Chief  Clerks»  each  having  a  separate  key  of  a 
different  lock,  must  of  necessity  enter  the  room 
together,  as  the  chest  could  not  be  opened  if 
both  were  notpresei^i  to  asisist  each  othei^  with 
his  particular  key.  The  chest  being  open€d# 
however,  the  Senior  Clerk  has  then  the  sole  con- 
trol, and  is  necessarily  intrusted  with,  the  money 
which  it  contains;  but  he  was  only  so  intrusted 
with  it  during  the  day  when  he  required  moaey 
to  make  necessary  payments  to  the  Navy  in  the 
course  of  his  duty.  It  appears  from  the  evi- 
dence^ that  Ottlei/  was  never  intrusted  with  the 
key  of  Slade.  The  abstracting  the  money,  and 
the  payment  of  it,  were  the  duty  solely  of  Slade. 
It  was,  however,  a  part  of  Oltlqf's  duty,  no 
doabt,  to  sign  the  certificates  of  the  correctness 
of  the  balances ;  but  there  is  nothing  in  that  to 
shew  that  he  had  any  participation  in  the  coUt 
duct  of  Slade  or  its  advantages.  On  that  part  of 
the  case,  therefore,  I  am  of  opinion  that  the . 
charge  is  well  pleaded,  and  was  sufficiently 
proved. 

On  the  question  of  the  admissibility  of.  the,, 
evidence  of  Oitley  I  have  but  little  donbtw 

HuLLocK,  Baron. — ^The  principal  point;  as.it 
seems  to  me,  is  the  competency  of  0<^%  asu 
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1898.'  witness  for  the  Crown  under  the  drcamstuces. 
It  mofit  be  conceded  tfaat^  bnt  for  Otthgs  m- 
dence  the  proceeding  conld  not  be  sustained ; 
without  it  the  Crown  could  not  have  recovered  a 
T^dict* 

What  obtained  in  M'CuMoeh's  time,  as  the 
usual  course  of  office  then,  would  not  be  eri- 
dence,  it  must  be  admitted,  a^nst  the  Defen- 
dant; and  therefore  Otthy^s  evidence  was  ia^ 
p^nsibly  necessary  to  establish  a  caae  upon  this 
9(firefacms:  and,  upon  the  wbole,  1  am  ciofir 
nion  that,  under  the  particular  circumstances  of 
this  case,  his  testimony  was  properly  recdred. 

On  the  other  point  of  the  objection  to  the  re- 
plication, 1  cannot  but  think  that  if  thb  breach, 
as  there  stated,  is  not  widl  assigned,  this  bood, 
and  all  others  of  the  sane  description,  are  merely 
so  muck  waste  paper;  for  I  know  not  how  a 
breach  couM  be  laid  so  as  to  pat  the  forfeitare  of 
thisinstroment  in  force  upon  such  aa  occasion, 
if  this  replication  be  insttfficient.  Notwith- 
standing: the  o9>jecitoos  which  haire  been  uiiged 
to  the  pleadings,  and  the  safficieaey  of  the  proofs 
as  ap{4ied  to  them^  1  am  of  opinion  that  the 
breach  is  properly  framed;  and  that  it  is  so 
framed  as  to  meet  the  evidence  given  in  support 
of  it  f  am  also  of  ofdiaion  that  the  evidence  is 
sufficient  tto  isiipport  it ;  for  if  any  part  of  the 
breach  should  be  proved,  it  would  be  enough  to 
sustain  tbe  verdict. 
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Tbe  great  dHBcultj,  throughout  the  argument      MM^ 
of  tfai8  ease,  bad  been  the  effect  of  the  evidence  xh^i^^. 
of  OttUy,  both  on  the  question  of  his  own  com«>         «• 
peteAcy  as  a  witness,   under  all   the  circum-*  ^* 

stances^  and   (as  connected  with  my  dpubt  on 
that  point)  on  the  issue  joined  by  the  pleadii^^. 
la  a  few  words  it  is  this : — A  sum  of  money  has 
been,  let  as  suppose,  embezzled  by  these  two 
joiat  Clerks ;  whilst  Ottley"%  evidence  in  that 
case  would,  on  the  one  hand,  be  fixii^  Slade^  it 
would,  on  the  other,  if  they  should  be  jointly 
liable,  diminish,  pro  tantOj  the  extent  of  his  own 
Hability^    at  the  same  time  the  joint  liability 
would  have  tbb  effect  of  charging  himself  also  by; 
9ach  evidence,  thereby,  on  the  other  handi  far*, 
nisbing  cause  of  action  against  himself  and  his 
surety.    Thus^  if  both  of  these  two  persons  had». 
by  collusion,  agreed  to  embezzlo  IfiQiOh  eacb# 
that  would  have  been  a  joint  and  seTeral  eiabez-> 
dement,  and  wonld  have  have  made  both  of 
them  liable  to  the  Crown«    Still  dther  might 
give  evidence,  against  the  other,  on  the  priaci- , 
pie  and  for  the  reason  I  have  stated,  notwith- 
standing the  objection  of  interest;  which  would 
be  neutralized  by  a  correapoliding,  and  probably 
more  than  commensurate  liability,  to  which  his . 
testimony  would  expose  him.    The  singularity 
of  his  position  in  this  dilemma  has  certainly  oc- 
carrecl  to  me  as  capable  of  causing  much  dif- 
ficulty. 

In  the  particular  case  before  us,  however,  it 
happens  that  it  is  not  necessary  to  consider  that 
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point  with  a  view  to  a  decision,  because  it  is  in 
evidence  that  the  deficiency  caused  by  the  con- 
duct of  Sladt  amounted  to  upwarSls  of  8,000/., 
whereas  all  the  bonds  given  by  the  six  several 
sureties,  being  in  a  penalty  of  1,000A  each, 
Vould  amount  to  only  0^000/*  togetiier.  The 
consequence  is,  that  the  result  of  this  proceed- 
ing on  the  separate  bond  against  one  of  th^  sure- 
ties oiSlade^  the  witness  could  not  possibly  bare 
any  interest  either  way ;  for  whatever  might  be  the 
verdict,  it  would  neither  diminish  nor  augment 
his  personal  liability,  nor  that  of  his .  sureties. 
The  penalty  of  this  bond  being  only  1,000/.,  the 
amount  would  not  extend  to  efiect  a  dimiaatioa 
of  the  penalties  on  the  bpnds  of  Oitlqf  and  his 
sureties ;  nor  would  any  charge  in  which  his  tes- 
timony might  involve  himself  fix  him  further 
than  the  amount  of  his  own  bond.  Ottlqf  hav- 
ingy  therefore,  in  truth,  no  interest  either  way  in 
the  verdict,  I  am  of  opinion  that  he.vras  a  good 
witness  for  the  Crown.  On  both  points,  conse- 
quently, I  think  the  rule  should  be  discbaj^gped. 

Garrow,  JBaran. — I  am  desirous  of  saying, 
generally,  that  I  fully  concur  in  the  opinion  of 
thp  Court. 

Rule  discharged. 
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HuRD  V.  Partington  and  Others.  .  tJiS*^ 

An  ordfer  was  moved  for,  on  the  part  of  the  TbeConitwitt 

'^  not  entertain  ft 

Defenrfant  Partingtany  that  he  mi^ht  be  forth-  moUonforthe 

^  ^  diBchargeofft 

with  discharged  out  of  the  custody  of  the  War*  Defendant 
den  of  the  Fleet  Prison,  where   he  remained  under  an  at- 

•  '  'i»i»,rf^  t  i'    tachnientlbr 

under  an  attachment  out  of  this  Court,  by  order  contemntin 
of  the  10th  of  Aprily  and  detainer  for  contempt  dMSs,mi^, 
in  not  obeying  the  ustial  order  for  producing  be-  Moiter,  ^an 
fore,  and  leaving  with  the  Master  to  whom  this  th^lolfti^t 
cause  stood  referred,  the  several  deeds,  books,  ewSk^y 
papefs,  and  writings^  alleged  to  be  in  his  cu&-  ^SiS^^JT** 
tody  or  power;  and  that  the  costs  of  the  attach-  Jj^"* 
ment^.  and  of  this  application,  might  be  made     sncfaana 
costs  in  the  catise*  S!2d*^2iS" 


The  application  was  made  on  an  affidavit,  ,  Pf «»»« 

■  t         rv  MLtoleavean 

statmg  that  th^   Defendant  Partington  never  ^'*?^*^** 


.  ftctinthe 

had,  nor  had  any  other  person  with  his  privity  Ma»ter'soffio«, 
or  knowledge,  Any  deeds,  books,  papers,  or  taininghUcer- 
writings  whatsoever,  relating  to  the  matters  in  nefenciantwin 
question  in  the  cause,  other  than  and  except  as  m  a  matter  of 
in  the  affidavit  of  the  Defendant  particularly  *'^*°^' . 
mentioned,  partoTtiie 

termsofasttb- 
aeqnent  aiic- 

The   motion  was   opposed,    on    the    objec-  ^^  for  the 
tion  that  the  party  applying  should  have  made  S^dSlS^^^ 
the    affidavit    before    the    Master    to    whom  ^'^IT^ 
the  cause  had  been  referred,  in  order  to  give  tion2?^i« 
authenticity  to  the  grounds  of  the  application.  JJSJ**^jIJJ; 
It  was  ur^^ed  that  the   Defendant  might  have  *; 
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1A88L      prevented  the  issuing  of  the  attachment  in  the 

Huai'    ^^^  instance,  by  following  the  same  course ;  and 

V*        that  there  was  no  necessity  or  reason  for  making 

xo«    *  ^^^  present  application  to  the  Court,  when  all 

«odQthm«  thnt  was  required  to  be  di»e  for  the  porposig  of 

obtaining  his  dkchaige  was^  to  leave  a  sufficient 

affidavit  in  the  Master'^  office^  wUch  wofikl  M- 

title  him  to  the  Maister'a  isertifieate  of  his  having 

done  SO9  when  he  woald  obtain  Jiis  discbarge  as 

a  matter  of  course. 

lu  reply  it  was  submitted,  that  the  Master 
was  not  bound  to  certify  his  satisfaciiMi ;  nor 
was  it  the  usual  course  to  certify ;  and  the  party 
in  contempt  may  apply  to  the  Court,  because  the 
only  certificate  which  die  Master  is»  by  the 
course  of  practice,  called  upon  to  give,  is  in  the 
.  negative — Cotton  v.  Harvey  (a\  White  v.  Lup- 
ton  {b). 

Per  Curiam. — It  would  be  contrary  to  all  rule 

aad  precedent  to  grant  such  a  motion  as  this  in 

a  summary  way,  merely  on  an  affidavit  of  the 

party  applying,  without  first  leaving  the  affidavit 

'  in  the  Master's  office. 

• 

Motion  refused, 

with  costs. 


On  a  subsequent  day  the  applicatiott  was  fe- 
pedted;    the  party  having,  in  the  mean  time, 

{•)  12  V«s.  dO.  (h)  OUcd  ib. 
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pursued  the  course  prescribed  by  the  Court  as 
the  regular  mode  of  proceeding. 

On  that  occasion  the  Court  granted  the  order  ^^^^^^ 
by  which  it  was  referred  to  the  Master  to  tax  the  sad  otheii. 
Plaintiff  his  costs  occasioned  by  this  applica- 
tion; and  taat,  when  the  Defendant  shall  have 
paid  those  costs,  and  the  costs  of  the  appUcalUm 
to  the  Court  of  tlie  nth  o/"  June  Usl^  together 
with  the  costs  of  the  oentempt,  to  be  also 
taxed. 


END   OP   TOINITT    TERBI. 
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FrU^,  TURBERYILLE  V.  WhITEHOUSE. 

7tli  Nmf. 

Where  a         CAMPBELL  moved  for  a  rule  to  shew  cause 
who^ldp^r.    why  there  should  not  be  a  new  trial  in  this  case. 

chaiedgoocU 
toftockltti 

^^JJHd'  The  action  was  assumpsit  for  goods  sold  and 
«fe**  delivered. 

goods  ipld.aod 
the  Pfaiuidff 

;jPjj;J^^  The  Defendant  pleaded  infancy  to  the  whole 
"**?^**'*^  declaration. 

WM»  nela— 

upon  proof  in  . 

rapport  of  the  replication,  that  the  Defendant  rapplied  hU  family  oat  of  the  ■hop  that  tbe 
articles  were  necesMtfies ;  and  that  the  evidence  was  sufficient  to  snpport  a  Teraiet  6r  the 
piaintUr  for  «  pvrt  of  the  amount  of  his  demand. 
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•  The  Plaintiff  replied,  that  the  goods  sold  were 
necessaries,  as  to  the  pleas  to  the  two  first 
counts ;  and  as  to  the  third,  fourth,  fifth,  and  last 


1893. 


TCRBBH- 
YILLB 

counts  (the  common  money  counts),  nolk  pro-     vhitb; 


The  cause  was  tried  at  the  last  Worcester  Sum- 
mer Assizes,  before  Mr.  Baron  Hullock. 

On  the  part  of  the  Plaintiff,  who  was  a  grocer 
at  Worcester^  the  sale  and  delivery  of  the  goods  . 
were  proved ,  and  it  appeared,  on  the  cross-exa- 
mination of  the  Plaintiff's  witnesses,  that  the 
goods  were  sold  to.  the  Defendant,  who  was  also 
a  grocer  in  the  same  town,  in  the  way  of  his 
trade,  and  at  the  trade  or  wholesale  price,  in  the 
usual  course. 

The  Defendant,  in  answer  to  the  Plaintifi^fik 
case,  established  his  defence  of  infancy.  It 
however  appeared,  in  the  cpurse  of  the  examina- 
tion of  the  witnesses,  that  the  Defendant  had 
used  ft  small  proportion  of  several  of  the  articles 
which  had  been  sold  to  him  by  the  Plaintiff,  such 
as  tea  and  sugar,  soap  and  candles,  &c.  in  his 
own  house,  for  the  consumption  of  his  family 
and  persons  who  boarded  with  him,  and  that 
they  were  supplied  from  the  shop  and  ware- 
house. 


The  Plaintiff's  demand  was  for  97/.,   the  ba- 
lance  of   his    account,    which  was   originally 

250/. 


QM 


UnilertftesediriniisteDCM  proved,  fcbe  leara^ 
Baron  ^  as  represented  by  Coimsel  to  kare  di- 
rected tbe  Jury  in  this  case,  tiiat  i^boagh,  in 
point  of  law,  an  infant  was  not  liable  for  goods 
furnished  to  him  in  the  way  of  his  trade,  to  be 
sold  by^  him  again,  yet  he  was  liable  for  so 
mnch  of  snch  goods  as  should  afterwards  be 
used  by  him  in  his  family  as  necessaries,  and  for 
domestic  consumption ;  and  that,  if  they  thought 
it  was  fyrify  made  out  that  any  of  the  artides 
whicH  were  in  themselves  necessary  for  sQcfa 
purposes,  had  been  consumed  by  tbe  Defendant 
in  his  family,  they  should  find  a  verdict  for  the 
Plaintf  if,  with  damages  to  the  amouitt  of  tbe 
vahieof  the  goods  which  they  should  find  to  hafc 
been  so  applied  by  him. 


The  Jury  accordingly  found  a  verdict  for  the 
Plaintiff,  with  10/.  damages. 


It  was  now  urged,  in  support  of  tbe  applica- 
tron  for  a  new  trial,  that  the  plea  at  infimcy  w»r, 
by  the  policy  of  the  law,  an  answer  to  the 
.PiaintifF>  demand  of  goods  sold  by  hin  to  the 
Defendant  as  a  shopkeeper,  and  for  sale  by  him 
as  a  retail  trader;  and  that  the  subsequent  ap- 
plication of  a  small  part  of  the  goods  in  tbe  De- 
fendlant*s  house  by  his  fStmily  did  not  constitute 
a  case  to  deprive  him  of  the  protection  dthh 
plea.  It  was  also  insisted,  that  it  was  not  a  pro- 
per question  for  a  Jury,  to  say  whether  the  arti- 
cles of  the  same  nature  used  by  the  Deffendisnt 
for  domestic  purposes  were  part  of  the  good? 
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sold  or  not,  for  that  it  could  onlj^  be  matter  of 
inference  both  as  to  the  faetand  as  to  the  amount; 
or  if  the  fiict  should  be  fn  some  sort  proved,  the 
qQantity  nsed,  or  the  value,  could  never  be 
shewn,  or  it  might  be  so  small  as  to  be  below  the 
consideration  of  the  law.  Such  a  course  would 
lead  to  infinite  perplexity,  and  to  no  benefitcidl 
resalt. 


1823. 


The  nature  of  the  dealing,  it  was  contended, 
mast  be  determined  by  the  contract  at  the  time 
of  the  sale,  otherwise  a  question  might  arise 
whether  the  goods,  thoi^h  sold  to  the  Defendant 
for  the  purpose  of  stacking  his  shop  whilst  he  was 
under  age,  had  not  been  consumed  till  after  he 
had  attained  his  fhll  age,  which  might  be  on  the 
next  day.  In  a  case  of  this  sort,  the  question 
must  always  be,  what  was  the  purpose  of  the 
sale,  and  not  the  application  of  the  purchase. 

It  was  submitted  that  this  very  point  had  been 
long  ago  determined  in  the  Court  of  Ring'^s 
Bench,  in  the  case  of  Whittingham  v.  Hill  (a). 
The  action  was  assumpsit  for  wares  sold:  the 
Defendant  pleaded  infSemcy ;  to  which  the  Plain- 
tiflf  replied  that  he  bought  them  pro  necessario 
viciu  ei  apparatus  et  ad  manutefUionem  familue 
siue.  The  Dfefendant  rejoined  that  he  kept  a 
mercer's  shop  at  Shrewsbury^  and  bought  those 
wares  to  sell  s^;ain,  traversing  the  replication. 
To  that  the  Plaintiff  demurred,  and  obtained 


(fl)  Cro.  Jac.-4M; 
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1833.  jud^ent  in  the  Qmjfft  itelow  ; :  but  tli6  Gmirt  of 
King's  Bench,,  upon  a  \vrit  of  error  brought, 
wefe  unanimously  of  opinion  that  the  buying  by 
a  Pefendant,  being  a  8hopke€|>er,  althoifgh  he 
bought  for  the  maintenance  of  his  tmde^  should 
not  bind  him ;  for  an  infant  shall  not  be  bousd 
by  hi8  bargain  for  any  thing  but  for  his  neces- 
sity, viz. .  diet  and  apparel,  or  necessary  leani^ 
ing;  and  the  judgment  was  accordingly  re- 
versed. 

<  •  * 

In.  this  case  the  Defendant  might  ha?e  beoi 
provided  elsewhere,  supposing  the  articles  of 
grocery  to  be  necessaries:  and  Lord  Ksmfw 
held,  that  before  a  tradesmiui  trusts  an  infiwt 
with  ij^bat  may  appear  to  be  .necessaries^  he  is 
bound  tQ.asfertain  whether  he.  in  siipplied.ebe* 
\¥herej-rFord  v.  Fothergill  (a).  Here  there  wm 
no  proof  that  the  things  said  to  hare  been  used 
by  the  Defendant  in  his  family  consumption 
were  part  of  the  goods  sold  to  him  by  the  Plain- 
ti^ff,  which  was  nscessary  t#  support  the  repli- 
cation. * 

It  was  therefore  contended  that  the  verdict 
could  not  be  sustained. 

Graham,  Baron. — ^The  application  for  a  new 
trial  in  this  case  appears,  to  me  to  be  founded 
on  a  fallacy.  It  is  true,  if  the  goods  sold  to  the 
Defendant  had  been  used  in  the  maintenance  of 

(b)  Pealfe>  N.  P.  Ca.  229.    ' 
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hiBttaile^  he  would  not  have  been  liable  to  pay; 
bat  the  fact  k  that  they  were  not  so  used ;  and. 
the  instant  tb^t  you  can  shew  that  they  were 
applied  as  necessaries,  the  Defendant  is  bound 
topay  for  them.  Indeed,  one  cannot  but  see 
that  it  is  matterof  course  that  some  of  these  arti- 
cles must  have  been  usied  by  the  Defendant  in  his 
family  consumptioni  in  the  ordinary  manner.  It 
would  be  absnrd  to  suppose  that  a  man  keeping 
a  shop  for  the  sale  of  such  things  would  pur- 
chase for  his  awn  personal  use  elsewhere,  when 
he  is  already  supplied  with:  the  same  articles  at 
the  trade  price. 


ia». 


We  cannot  but  take  notice^  also,  that  the  de« 
fence  is  most  unconscientious,  and  that  the  ver- 
dict is  according  to  the  justice  of  the  case  with 
reference  to  the  merits.  That  consideration 
alone  is  a  sufficient  ground,  in  my  opinion,  for 
refusing  a  rule  on  this  application. 


Garrow,  Baron. — I  wish  to  be  understood  as 
by  no  means  undervaluing  the  principle  on  which 
infants  are,  by  the  policy  of  the  law,  protected 
against  making  improvident  contracts.  The  rule 
is  said  to  be  fixed  and  peremptory  in  respect  of 
the  engagements  of  persons  within  age.  I  do 
not  think  we  are  at  all  breaking  in  upon  that  rule 
in  refusing  a  new  trial  in  this  case.  We  cannot 
but  be  forcibly  struck  with  the  very  barefactd 
unconscientioQsness  of  this  defence,  as  my  Bro^ 
ther  Graham  has  well  observed.  I  think  that 
tnay  be  further  exemplified.    If,  instead  of  arti- 

▼OL.  zii.  3  9 
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1823.  cles  of  grocery,  the  Defeodaat  •  bad  lioii^t 
jj^^^    jewellery  for  the  purpose  of  stocking  his  shipp  ia 

viixB  the  way  of  trade,  and  he  bad  put  a  valuable 
l¥uiTB-    W&tch  in  his  pocket,  ^nd  a  dock  on  his  iMI&tle- 

JIOC8K.  piece,  and  chose  to  wear  costly  rings  on  his 
fingers,  I  should  then  have  said  thut  b^.  ironld 
not  be  liable  to  pay ;  and  that  is  the  kind  of  case 
to  which  the  true  p^rficy  of  the  law,  with  anew 
to  the  protection  of  infiuits,  applies ;  but  this  is 
a  case  wUdh  is  very  distinguishable.  Tbos^ 
things  which  I  bave  mentioned  are  articles  of 
luxury  and  expence :  the  goods  which  were  th^ 
subject  of  this  action  are  matter  of  common  n^ 
cessity  and  economy,  and  we  cannot  but  see  that 
would,  without  doubt,  be  used  by  the  purdiaser 
in  his  house  for  the  consumption  pf  his  iamilf— 
it  would  be  ridiculous  to  stigg^t  that  they  i^vere 
not.    In  this  case  it  was  actually  in  proof. 

I  cannot  assent  to  the  argument,  that  diendt 
mission  of  proof  of  such  an  answer  to  the  defence 
of  infstncy  would  oocaMon  difficulties,  without 
being  productive  of  good ;  nor  do  I  think  that, 
in  this  sort  of  case,  the  low  value  of  the  portion 
of  goods  sold,  which  might  be  applied  to  the 
purchaser's  private  use,  would  bring  it  within 
the  principle,  that  the  law  does  not  regard  mat- 
ters of  small  amount. 

On  the  whole,  1  am  of  opinion  that  the  matter 
was  well  put  to  the  Jury,  and  that  it  was.  propw 
for  their  cousideration.  The  voniict  which 
Ibjcy  have  Ibund  is  according  to  the  pal^Ue 
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justice  of  the  case,  And  ought  not,  therefore,  to       182d. 
be  disturbed.  ^^^^ 

TURBKR- 
VILLB 

HuLlock,  Baron* — I  afn  of  the*  same  opinion  y^^^^^^ 
as  at  the  trial.  I  a|^roved  of  the  verdict  then,  house. 
and  think  now  that  it  ought  to  stand. 

The  circumstances  on  which  the  Jury  found 
for  the  Plaintiff  well  warranted  it  in  my  opi- 
nion. It  came  out,  on  the  cross-examination 
of  the  first  witness,  the  Defendant's  servant-^ 
girl,  that  the  Deftfidant  was  in  the  habit  of  con« 
stantly  supplying  the  wants  of  the  house  with 
the  articles  in  which  he  dealt  from  the  shop. 
Upon  that  I  certainly  left  it  to  the  Jury  to  say 
whether  any  of  the  goods  sold  had  been  used  by 
him  in  the  necessary  consumption  of  his  family, 
and  to  what  amount ;  and  I  directed  them,  that 
if  they  should  be  of  opinion  that  the  Defendant 
had  so  applied  any  part  of  the  articles  purchased 
of  the  Plaintiff,  the  Plaintiff  would  be  entitled 
to  their  verdict.  I  think  so  still,  and  that  the 
Colirt  would  do  wrong  to  disturb  it. 

Rule  refused. 


3b2 


CASES    IN    TUB    BXCHIQUFK, 

[IN  THE  EXCHEQUER  CHAMBER.} 

[IN  EQUITY.] 

Coram  Gbaham,  Garrow^  and  Hullock, 
SaramM 


soSTaS!     Noel  and  Others  t\  Lord  He^lev  and  Otiiers. 

^*  This  cause  was  brought  on  by  petition  for  fur- 
dMmi^^b^  ther  directions,  consequent  upon  an  appeal  fo 
Lor^cnan^  the House  of  Lords  from  the  decrfee  pronounced 
b2k^o*5iir*  by  the  late  Lord  Chief  Baron  Ricliards,  in  which 
wSinhmUdbe  ^^^  ^^  *^®  Defendants,  Lady  Noel^  was  appel- 
joit,  t  part  of  lant.     As  to  so  much  of  the  decree  below  as  re- 

the  decree 

having  beea     Mrdcd  the  sum  of  20,000/.  the  House  of  Lords 

revened,  the     ^ 

qaestionof      reversed  the  decree,  declaring  that  the  appellant 
dbcretioii  of    was  entitled  to  an  exoneration  of  the  mortgage 

thi» Court.  ^     ^   ,  !.••..  Z 

out  of  the  personalty  ;  and  the  cause  was  remit- 

appeal  hTtbe    ted  to  the  Court  below;  with  the  usual  order  to 
ordenMiVaft!^  do  in  the  cause  as  should  seem  just ;^  the  order 
pvt^nicceed.  being  silent  as  to  costs,  and  no  question  having 
i?ai!\]^)|^  been  made  on  that  point  on  the  hearing  of  the 
wiy  10  part    appeal,  a  discussion  now  arose  as  to  the  costs  of 
the  appeal ;  and  for  the  respondents  it  was  ob- 
jected, that  as  the  order  was  silent  as  to  costs,  this 
Court  had  no  jurisdiction  to  award  the  costftof 
the  appeal,  it  being  a  matter  of  discretioh  to  be 
exercised  by  the  Court  of  Appeal. 

*  Vide  ante,  p.  834. 
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It  was  admitted  that  the  appellant  had  ap- 
pealed from  the  whole  decree,  as  far  as  it  af- 
fected her  interests. 

The  Court  having  inquired  whether  there  were 
not  some  case  by  which  this  point  had  been 
settled,  and  none  being  referred  to,  the  Ba- 
rons, sejiatim^  delivered  a  clear  opinion  that, 
inasmuch  as  the  whole  case  was  remitted  to 
them  by  the  superior  Court,  to  do  therein  so  as 
to  this  Court  should  seem  just,  it  tnust  be  con- 
sidered as  quite  open  to  them  to  supply  tiiat 
part  of  the  cause  not  agitated  above  ;  and  that 
the  question  of  costs  was  to  be  regarded  as  con* 
(sequential  on  the  decree:  that,  as  the  appel- 
lant had  succeeded,  although  only  in  part,  the 
appeal  having  been  requisite  to  entitle  her: to 
justice,  it  seemed  to  them  only  just  that  the  costs 
of  the  appeal  should  be  allowed ;  and,  without 
any  difficulty,  it  was  so 


18S8. 

NOBt 
and  others 

Lord 
Henlby 
and  Qth«r9. 


Ordered. 
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[IN  THE  EXCHEQUER  CHAMBER.] 

[IN  EQUITY.] 
MefotiL  the  wAak  Cwrt—absetUe  C.  B. 


Tiuirsdmg,  WOOLEY  V.  BiaKENSHAW. 

yotb  Nov. 

TUk».      TfilS  was  a  suit  lor  tithes  of  the  township  of 
M»P<toe>    Hollmgwartkj  ia  the  parish  of  MoUram^,  in  the 
infmvofa  ODonty  oi  €hestei\ 

lon|^.ooiiti- 


fo^i!^!^'      The  bitt  maae  title  as  lessee  of  the  tithes  of 
rit?^^d£iQ  the  Bishop  of  Chester  for  twenty-one  years.  The 
c^ii!^!ll!^nt  X^endantsputtingthePkintiffupon  strict  proof 
r^Sf^:  oftitle^  nil  ol9ec4iing«todiesuiiciency  of  Ike 
a^T^^t  immediate  lease,  which  recited  the  sunreader^ 
pmL^ti^    a  previous  lease ;  and  also  to  the  firoductioa  firam 
^^^'SSuto    ^^  archives  of  the  Bishop  of  a  coonterparl  of 
JJIwiw!'*'  ^  indenture  of  lease  tempore  Car.  2,  whereby 
the  then  Bishop  demised  the  tithes  rendering 
rent;  the  Plaintiffs  put  in  the  original  letten 
patent  of  the  32  Hen.  8,  whereby  the  King,  for 
divers  considerations  thereinmentioned,  granted, 
among  others,  totam  advoeaiiamm  eeclesiam  de 
Mottram  to  the  then  Bishop  and  his  successors : 
and  the  letters  patent  contained  a  licence  to  the 
said  Bishop,  as  soon  as  the  said  church,  then 
full  of  an  incumbentf  diould  become  vacant,  to 
appropriate  the  same;  requiring  that  ai^ endow- 
ment of  Vicar,  with  an  tJudowment  of  13/.  &.  8d,, 
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and  in  exemption  from  the  payment  of  synodals       f8^- 
and  other  <iharge8»  and  also  that  a  convenient   Wooley 
masM  fifcould  be  provided.  _    *'•  . 

'^  BlRiCfiN- 

8HAW.  ;^     > 

After  discussion,  it  was  admitted  that  this 
grant  oi  the  church  of  Mottram  was  )io  more  than 
the  grant  of  .the  advowaon;  and  that,  without 
a  licence  to  appropriate,  the  lease  of  the  Bishop 
coukl  not  bind  his  successors,  not  having  been  J 

confirmed  by  the  De^n  and  Chapter.  ' 

ThejCounsel  for  the  Plaintiff  then  prodaced  *  : 

the  endowment;  and  contended  that  tliis  proved, 
beyond  all  dispute,  that  the  appropriation  had 
been  made,  and  that,  conseqiisntly,  the  lease  | 

M'as  within  the  enabling  statutes.        *  j 


*o 


Agar,  Parker^  and  Spence  contended,  that,  by  ] 

tbepartiddnv  terms  of  the  ticence  contained  in 
the  leCtarik  patent  of  JETenry  8^  an  endowment  of  ^ 

a  vicar^e  was  a  necM*ary  condition  Uy  be  petu  \ 

fonned  Jby  tihe^Biibop  ;  and  that  the  endowment 
prodoced  shewed  that  tbe  intent  and  purpose  of 
the  King*  hnd  not1>een  complied  with.  By  the 
statutes  jif  l&  Rich.  3,  c.  6,  and  4  Hm.  4,  c.  13, 
every  licence  for  appropriation  is  made  void,  if 
there  be  not  made  an  adequate  provisiota  <br  the 
Vicar;  which  provision,  they  insisted,  necessarily 
meant  aif'  actual  charge  upon  the  proits^of  the 
rectory.  The  very  grant  of  the  Qrown,  requir- 
ing endowment  to  the  amount  of  I S/.  6^.  &/.,  uses 
the  word  ji^rltfoic ;  whereas  the  actual  endow-* 
meat  is  no-mOre  than  a  stipend,  resting  injieh\ 
in  mere  covensmt,  and  assigned  upon  no  ptirt  of 
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IMS.  tb€  tithes,  so  aa  to  gi^e  a  eertain  remedy  to  the 
Vicar.  Another  objection  ^as,  tiiat  no  ^ 
charge  from  the  payment  of  sjrnodaisis  profided 
for ;  but  that,  on  tbe  contrary,  the  endowment 
lays  the  burthen  of  payment,  benevolences, 
and  subsidies,  and  409.  for  procurator  and  cu8^ 
tomary  fees,  on  triennial  visitations.  A  further 
objection  to  the  endiitvaient  was^  that,  instead 
of  a  competent  mansion  being  provided  for  the 
Vicar,  the  endovrment  goes  no  &rther  than  as- 
signing a  cubiculum  in  the  rectory  until  a  boose 
can  be  provided.  For  these  reasons  the  condi^ 
tion  has  not  been  complied  with,  and  therefore 
no  valid  appropriation  has  been  effected ;  con- 
sequently, this  rests  as  a  mere  ecclesiastical  be* 
pefice,  with  a  bare  right  of  presentation. 

As  to  the  argument  on  the  other  side,  that,  at 
this  distance  of  time,  every  thing  is  to  be  pre- 
sumed in  favour  of  the  long  enjoyment;  it  nay 
be  safely  advanced  that  here  there  is  no  place 
for  such  presumption,  as  the  document  now  pro- 
duced, upon  which  the  title  is  founded,  is  ittcon^ 
pistent  with  and  excludes  such  pre8iimpti<Nit 

The  Court  stopped  tbe  reply. 

The  arguments  of  the  Court,  Hriaiinh  were 
these; 

Ghaham,  JS^ron^-r-^The  Plaintiff  is  lessee  of 
th^  tithes  under  a  demise  from  the  Bishapt  ^ 
{mrt  of  tbe  t9mpoi4iti?8  <»f  hjs  binhoprick,  aiid, 
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as  such,  cleftriy  within  the  enabling  statptes,  ajo^      IgW. 
requiring  no  confirmalion  firom  the  Dean  and   !^^q^^ 
Chapter.    I  cannot  think  that  in  a  suit  so  insti-  .  \    !  j?« 
tuted  it  can  be  necessary  for  the  Plaintiff  to  "  JJi^av. 
establish  the  title  of  the  lessor  ofr  anri^ift^^'aiio, 
to  go  back  into  remote  ages,  as. to  tjbe  transac^ 
tions  of  which  we  are  necessarily  very  much  in 
the  dark.    1  very  much  incline  to  thinks  that  tbfe 
evidence  of  the  lease  itself,  which  recites  the  sue* 
renderof  former  leases  to  the  Bishop,  accompanied 
by  the  long  rajoyment  by  the  Bishops  of  this  bisk- 
opricky  and  those  claiming  under  them,  is  quite 
sufficient  to  entitle  the  Plaintiff  to  a  decree  for 
tithe  payable  of  right,  and  to  which  nd  incon- 
sistent right  or  claim,  on  the  pai*t  of  any  other 
persons,  is  shewn.    And  when  this  is  connected 
with  the  production  of  a  counter paH;  Of  a  lease 
granted  by  the  then  Bishop,  which  lease  recites 
former  leaaes»  the  evidence  of  contimial  enjoy- 
ment becomes  so    strong  as    to   exclude   all 
ground  for  doubt,  at  least  in  this  suit.    H^e   r 
it  app^rs  fdso,  that  the  present  Bishop  has  re- 
ceived the  rent  reserved  under  the  leasd  of  his 
predecessor,  so  that  all  cause  of  doubt  in  the 
present  case  is  excluded.     But,  to  consider  the 
effect  of  the  evidence  aa  produced.  Here  are  very 
ancient  documents :'  we  find  the  King  in  posses- 
sion, who .  grants  the  advowson,  subject  to  a 
power  of  appropriation  as  soon  as  the  rectory 
should  be  vacant.    This,  it  is  (rue,  is  subject  to 
a  certain  stipulation  for  the  endowment  of  a  vi^ 
enrage  ;  and  thi?  is  fQ)lowed  up  by  an  endow* 
jmentv^igM^:  literaUy,,,loUpw);)g^  tb^e  co|i4i)ion 


asnexed  to  the  Ito^oce.    Bat  it  is  now,  at  tiik 


^111^^(2^  ffme  of  cbiy»  for  tlie  flnt  tilde  eontmded,  after 
«.  ,.  an  enjoyment  of  three  centariesand  a  half,  that 
911*1^*  this  condition  luw  not  bem  literally  ceraplied 
with,  end  oonseqnentfy  that  the  licence  baa  not 
Jbeen  effeetnal.  I  do  not  conceive  there  is  any 
obligation  on  the  Coort  to  enter  into  tiiew  mi- 
iintM,  for  the  Heence  ia  eeaentially  panned  : 
and  where  it  ia  objected  that  no  certain  portion 
of  the  titbea  ia  aet  oat  for  the  aatiafiu^tion  of  the 
Viear,  and  that  it  merely  teats  on  covenant;  I 
any  the  King  wna  Mtiafied  with  the  covenant  of 
the  Biahopa :  there  ia  no  complaint  that  the  sti- 
pend ia  not  regnlarly  paid — no  objection  as  to 
ita  being  recoverable*  In  reaptet  to  the  non- 
exemption  aa  to  synoditla,  I  anawer,  it  is  not 
ahewn  that  the  Tiear^iAS'ever  be^n  cbarged,  and 
theeontrary  ia  to  befirwonitBd^  and  the  objec- 
tion of  a  pen^ompHaiice  with  tlieeonditioD  in 
the  ooiMNon  to  oaaign  a  mttttaion-hoaae,  seems 
vi^ithontony  force,  since  a  convenient  execation 
ill  consonant  with  the*  patore  of  the  thing.  Hefe 
the  Biihop/byanact  of  ciodownient  conten^Hm- 
neena  with  the  whole  tinnsactiott,  aasigns^  a  con- 
potent  accomniodatioli  till  a  mansion  can  be 
fonndy  4nd  it  is  expreiaed  to  be  onfy  a  teiApomy 
esqpedi^nt )  so  that  in  tbeabsence^of any  thiagto 
shew  that  no  mansion  is  now  enjoyed  by  the  in- 
cumbent, the  no»«performaiice  of  the  conditioB 
does  iMt  appear* 

Ihtf  admitting  that  a  strict  performance  migbt 
be  required  to  satisfy  the  eondition  expressed  in 
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the  licence  produced,  Btill,  i^ler  the  lon^  eiyoy*      WUh 
meftt  uodbr  the  circtmstances  stated,  the  Court    '^^^' 
is  eallad  npon  to  presame  every  thing  in  fiivour        «# 
of  the  title.  And  here  it  may  be  reasonably  sup-i     nlw!^ 
poeed  that  the  King  was  satisfied  with  what  was 
done  in  respect  of  tbeendowmait;  and/ for  aojt 
thiAgthat  arppears*  there  laay  haie  been  aeuh- 
sttteted  licence;  which,  or  some  other  instrn-i 
ment  to  uphold  the  title  of  the  Bishop  ^4o  thia 
possessions   so   long   enjoyed  as  part.  o£  faU 
bishoprick,  the  Court,  in  my  judgment^  isboiwd 
to  presmae,  aad  Consequently  there  is  notbii^ 
in  the  ofatjection, 

GareoW)  BaraUf  expressed  his  concurrence. 

HuxLocK,  JBmvn.-^l  concur  in  the  opinion 
that  the  title  of  the  Plaintiffs  is  well  established. 
A  Court  is  to  make  all  reasonable  presumptions 
in  favour  of  lot^' possession  and  enjoyment; 
which,  in  this  case,  carry  back  the  title  to  a  very 
remote  period.  If  the  arguments  which  are  this 
day  adduced  to  impeach  the  endowment,  upon 
the  ground  of  non-compliance  with  the  condition 
aanexed  to  the  licence  for  ^propriadon,  had 
been  advanced  at  th^  period  of  the  granti  I  should 
incline  to  think  they  would  have  been  of  consi* 
derable  weight;  but  at  present  I  think  they  can-* 
not  be  for  a  moment  entertained  to  impeach  an 
enjoyment  so  effectually  shewn  to  have  been  un^^ 
interrupted  and  unimpeached  during  the  lapse  of 
ages.  When  I  find  a  lease  granted  by  the  Bishop 
in  the  reiga  of  Ckaries  2,  which  itsdf  recites  the 
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grant  of  former  leases  for  a  long  period  antece- 
dent, without  any  intervention  of  the  Dean  and 
Chapter,  for  the  particular  period  allowed  by 
law,  I  receive  it  as  the  clea^e^  evidehde  of  that 
engagement,  which  the  Cbtfrt  will  stippor^'byall 
reasonable  presumption:  and  I,  for  one,  have 
no  difficulty  in  saying  that  it  may  be  presumed 
that  the  Crown  dispensed  with  and  waived  a 
strict  performance  of  the  condition ;  and  that, 
by  some  intermediate  acts,  the  docameats  of 
which  do  /not  appear,'  but  are  to  be  presumed, 
the  particular  ehdowmept  which  we  have  before 
us  was  subsequently  sanctioned^  confirmed,  and 
validated. 


Slst  Nw. 


Cox  v.  DUQDAL£. 


This  was  a  motion  for  setting  aside  the  verdict 
which  had  been  obtained  by  the  Plaintiflfat  ISisi 
Prius,  and  that  there  might   be  a  .  new   trial, 


In  an  action 
of  tretpaM    - 
amrecUm$iiM 
fnfUy  it  was 
proTcd  that 
tbe  Defendant 
bad  let  his 

land  to  tlie  Plaintiff,  under  tehiii  redueedlnto  writlnf^.  One  stipulation  wai,  ^tt  ^ 
Plaintiff  siionld  iiave  a  riglit  to  talte  two  tliirda  of  the  corn  town,  and  teft  liy  hbn  gnmiu 
on  the  land  at  bis  leaving  it  at  L«dy-<faiy--Uie  castom  of  the'country  being  that  be  ihoiiM 
have  the  whole.  It  was  also  proved  that  the  Defendant  h«d  refused  to  let  the  PliuBtif 
cut  the  com,  but  had  turned  his  labourers  off  the  land,  and  cut  and  carried  all  into  hu 
own  bams.  The  value  of  the  com  was  proved  to  be  about  iBdi.  Other  trifling  trMpeiK> 
were  charged  in  the  declaration,  to  the  whole  of  which  the  Defendant  iiad  pleaded  ne ge- 
neral issue.  The  Jury  found  a  verdict  for  the  Plaintiff,  with  3151.  damages.  Held  tet  the 
excess  was  not  so  laq^  as  not  to  be  covered  by  the  dreonstances  of  the  trespass  ai  pfored, 
and  that  it  was  certaudy  no  ground  lor  distnrbinif the  verdict;  the  Jury  beini  entitled  to 
take  into  consideration,  independendy  of  Uie  traing  damages  not  attempted  to  be  jvti- 
lied,  and  for  which  the  Judge  had  directed  nomfaial  damages  to  be  found,  tbe  natare  «f 
the  ease,  and  were  not  bound  to  a  minute  calculatibn  of  value. 

Had  the  damages  been  very  excessive,  temhU  ^Uter. 

Qt».  as  to  the  effect  of  the  agreement,  which  was^for  one  year  only,  as  evidtaee  of  the 
terras  on  which  the  Plaintiff  continued  to  hold  the^'land  after  the  expiration  Ql  Uie  year, 
*ad  as  to  the  necessary  directions  to  be  given  to  the  Jury  on  such  evidence  i 


on  the  ground  (principfilly)  that  the  damage^ 
given  -were  exceJBsiye,  and  not  waiTanted  by:  the 
evidence,  proceeding  on  a  miscalculation  of  tba^ 
Jury  in  respect  of  the  qwmiumf  and  thsU  the  ^^^P^^^ 
leun^ed  Seijeant  .had  misdirected  the  Jury  in 
staling  to  them  what  he .  considered  to  be  the 
legal  effect  of  an  agreement  between  the  parties      . 
given  in  evidence  on  the  trial. 

The  action  was  trespass  quare  clausumf regit* 
The  first  count  of  the  declaration  stated  that  ony 
&c.  the  Defendant  entered  ten  closes,  of  the 
Plaintiff,  and  with  feet  in  walking  spoiled  the 
grass  and  com  of  the  ^Plaintiff,  and  with  horses, 
&c.  tore  np  and  subverted  the  soil  of  the  Plains 
tiff,  and  mowed  and  cut  down  the  grass  there 
growing,  and  disposed. thereof;  and  destroyed 
50  perches  of  hedges  and  fences,  and  carried 
away  the  materials ;  and  also  carried  away  500 
cart-loads  of  hay  and  com,  6,000  bushels  of 
wheat  in  the  straw,  muck,  kc.  &c.,  compost, 
earth,  manure,  &c.,  and  one  pump,  and  con- 
verted, &c.     Plea,  Not  guilty. 

.  .  ••         .      '  •  * 

;  The  cause  was  tried  at  the  last  Worcfister  As^ 
sizes^:  before  Mr.  Serjeant  JBMHA^tie^  The  Jury 
foimd  a  verdict  for  the  Pfaiintiff,  with  damages 

A  rule  having  lieen  granted,  the  question  wa)» 
now  brought  before  the  Court  for  argum^it,  upon 
the  follovring  facts,,  as  collected  from  the  learned 
Serjeant's  report. 


9M  'cuuMOiift  (Wft sx<«sq«nt, 

MM         The  Plaintiff  had  been  tanot  to  the  Ditffi 


%  lAmnovyt  1819,  tiMl«r»ifmllai  agreement  y#r 
'^^^'^^^'^  tat  yoMT*  Thete  mm  a  tt^itilatnBm  tb^ agree* 
Menft^tliat- the  tenant^  oufcavkig  Aefiota^  was 
to.  kate  taD0  tkndi  of  theicfop  of  dom  gfowiaig 
on  the  laii<L  Aceordmg  to  dia  caattm  of  the 
conntry  (the  couaty  of  WoreesUny  the  off-^oing 
tenant  was  entitled  to  the  whole  of  the  yearns 
crop,  in  Siaj^crdshire  the  off-goiag:  tenant  is 
entitled  by  the  custom  to  two  thirds  of  the  erpp 
of  corn.  Tht  Pkintiff  left  the  form  on  Xod^ 
dojf^  1822.  A  notice  of  distress  from  the  De£enr 
dant  to  the  Plaintiff,  waa  put  in  and  proTed :  it 
wai^  dated  ITth  M^,  1822,  and  applied  to  the 
oiGT-gouig  crop  of  wheat,  as  tp  be  dist rained, fi>r 
fcdf  a  year's  se^t  Whfea  the  Plaintiff  sent  in  his 
tten^  in  Uwa^itiMnB  tf  tbejaim:year^  teveaf  die 
conv  the ' Defendant  bSMQ  ilpbn:  tbeland  and 
tarsMl  tb*m  of »  after  th^  ha4.  begun,  t0  dttb  ik 
"itie  Defendant's  men  nCtanfanb  cut  the  idmat^ 
and  carried  it  away.  It  :was  ^o  peaked  that 
the  Defendant  had  cut  and  carried  away  a 
waggon-load  or  two  of  thorns  from  the  farm 
altoi9i^:a  ^eaa  bdbre,  anki  wki^  er eighfckMia'  of 
a9illMitaannie»  tohia  wm  lanA;  and^thet^he^lad 
dM  earned  away  an  old  piia|).  It  appiwMwil, 
howcTer,  that  the  Defendant  had  i^iaired  thfe 
hedges^  and  put  up  two  new  pumps  on  the  fiurm 
befotethftPhhitiff  entered.  CovTecsatMSM^tsere 
given  iaeiiiM^ce^  in  the  cenise;  of  wihseh  vtba 
Defendant  was.  represented  to  hafeioenatared 
that  the  Plaintiff's  holding  was  according  to  the 


incH4Btif AS  frwmif  4k  aio.  iv«  til 


cugtom  of  the  country.    In  one  inBtanoe,  p^rti* 

calarly,  he  said  that  the  tenvrt  was  not  entMedl    ^^'^^ 

to  any  of  the  crop  of  com  when  he  came^  but        «. 

wa«  entitled  to  the.vhole  wh«i  he  left ;  aipd^  tbali  •*"^'* 

uaa  the  cnslon  pi  tht  oouvtry.    It  "wna  pieced: 

that  the  Plaintiff  hod  paid  the  reapt m  b^Cora 

they  begani^  aa  h^  had  dpp*  beC^^. 

On  a  calcnlatioii  of  the  amount,  iu  qnanfity 
and  value,  of  the  wheat  carried  away,  inade  on 
the  evidence  of  witnesses  examined  as  to  that 
part  of  the  case,  it  was  computed  to  come  to 
from  284/.  to2d5/.,  subject  to  such  qnestions  aa 
whether  the  price  of  com  at  the  time  of  the  cut- 
ting, or  at  the  time  of  the  trial,  was  to  be  taken 
as  the  criterion  of  damages  ]  and  some  slight  dif- 
ference between  the  witnesses  as  to  price  andl 
quantity.  For  the  purposes  of  this  case  it  may 
be  i^ted,  that  the  difference  between  the 
amount  of  damages  given  by  the  verdict,  and  the 
value  of  the  com  carried  away,  was  admitted,  for 
the  sake  of  argument,  or  at  least  was  considered 
by  the  Court  in  delivering  judgment^  to  be  about 
25/.  or  30/. 

Upon  this  evidence  the  leataed  Sei^eant  ^ 
rectedthe  Juiy,  tha«  he  thought  ihe  mainftiir 
entided,  at  all  events,  to  a  neviict  vMi  nof 
miaal  daanagea,  f«r  Ae  trespasses  coomitledl 
before  Xai4f*i%,  18S2,  aa  tbey  had  not  been  jna^ 
tified ;  but  he  observed  that  they  would  pTOha» 
bly  not  think,  from  tiie  evidence,  that  the  Plaini- 
tiff  had  sustained  smdi  injury  from  those  tmh 
passes. 


7i2  .  CASB8  IN  THB^XPpMVt^* 

16SB.  lYitb  respect  ta  taking  ,th«  W^fS^t4V9|^»^^ 
^^^'  ^**^y  ^^''^  told  thatithe  ^r^it^i^Hmsp^ 
.  «•  evidence  of  the  teniis  u{A>n  wliwh  4)49  IVtR^^^ 
held  after  the  y«ar  to  whidi  it  apii^9ilr(l^|ltb^t 
jt^iras  .not  conQlusive  evidenca;  «KI#Mk1W^^ 
to  them  to  say  whether^  fMm  tl^.^rlidle  ^^- 
mony  and  proof,  and  particularly  £cfp|(4|j|f^4^- 
clarations  of  the  Defendant,  they  did  not  think 
that  the  Plaintiff  was  occupying  tl^e  faK^li;^1822 
under  ^n  arrangement  between  him  an4)(l^ej|e- 
fendant  which  authorized  him  to  tak,^.t}if  wi{<)le 
off-growing  crop,  whatever  might.  be,t))/&»ag^- 
ment  under  which  he  firdt  came  im  ,    u-  ».i(i: . 

The  learned  Serjeant  also  called  ^th^^^eil^^n 
of  the  Jury  to  the  circumstance  of  the<  Dj^^a^idfpt 
disti^ining  the  off-going  crop  for  {p^ajf^'s 
reni^  and  his  taking  fifty  thnves^^  «fi(ii9ri|y,fpr 
a  i^uttihg,  as  shewing, that,  he  d^  t^fC^li^^ 
the  wheat  as  his  own ;  and  also  to  ith^iw^^* 
stance  of  the  manner  in  which  the  Tlaimtiff  set- 
tled with  the  reapers  for  their  labom*,  ^^fffffl^ 
by  them,  being  the  same  as  on  former  OQCMSpn^i 
by  a  certain  sum  paid  beforehand.     ^  \.   :  T(^i>i^ 

.  .  It  was  ultimately  li^  to  tbe  J^rjUa^MMmp^ 
the  facts.  They  voere .  to]d,  that  if  iUMBr,fhl«kt 
thePhuntiff  occupied  tbe:fana  imdw Vk^tl^W' 
mept  which  would  entitle,  him /t^^.ti^iiiKipWlS 
crop»  he  would  be  eOtitleid.  ta.  a  Hffr^i^i^QO 
much  as.the.Defendant  bad  Jta)be^;f.|^it4pill^t 
-was  for  them  to  say  how  amch  tha*vJWMWi.«ll»* 
what  was  the  value.    They  were  also  told,  that 
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ag  m  oMrteia  mimber  of  thraves  ^  had  been  proved  1828. 
t»  ktve  been  taken  to  the  Defendant-s  own  barn ; 
and  the  rest,  by  his  order,  to  a  bam  on  the  farm 
which  had  been  givefn  up  to  him  by  the  tenant,  it 
lay  ppon  him  to  shew  what  had  become  of  the 
rettt,  so  taken  off  by  his  orders,  if  he  bad  not 
himself  the  possession  of  it. 

Pearson  and  Campbell  shewed  cause  against 
the  rule.  On  the  first  point  of  objection  they 
arged  that,  upon  the  evidence  the  damages  were 
act*  excessive  in  point  of  fact; — that,  if  the 
amount  exceeded  the  value  of  the  wheat,  allow* 
anc6  should  be  made  for  the  trespasses  commit-' 
ted  pi;evipus  to  1822,  in  respect  of  Vtrhich  the 
Defendant  .had  not  justificfd;  for,  although  the 
Jury  were  directed  to  find  nominal  damages,r 
they  were  not  bot^nd  by  that  direction,  and 
might  have  given  more  in  l-eason; — that,  as  to 
the  difference  c^  valuation,  that  was  a  matter  for 
the  Jury  to  determine,  according  to  their  esti- 
mation of  the  capacity  of  the  witnesses  in  that 
respect ; — that  they  might  reasonably  have  con* 
sidered  something  also  might  be  fairly  given  for 
the  straw,  which  alone  would  suffice  to  satisfy 
the  excess  now  complained  of.  They  also!  sub- 
milted,  that  the  Jury  were  entitled  to  augment 
the  damnges  in  ccmsideration  of  the  nature  of  the 
treajpaM,  and  the  injustice  of  the  Defendant's 
conduct ;  for  that  damages  in  a  case  of  this  sort, 
which  amount  to  a  tort,  were  not  to  be  so  nicely 
iMa9iired  as  in  a  case  of  contract. 

^  A  thrave  consists  of  a  bushel  and  a  half. 
VOL  XII.  3  C 


fH  ^iAti^H  riK  Villi  :i{9t4;ltMfr«ti>3^ 


SI  With  tespeci  to  tiie  Ueaoinl  ob|6cki6ii  ^itkeii  to 

^^^  the  •  v€arrfict  (^hichj  thef  ob^er^  H«cb^'4ftl^  tst 
«.  diflef en«  modeof  {ratting' «lie*irst)r,^ MihenH^ 
^'^^^^^  directioB  of  th6  learned  Serjeant  «!po|i*beeifect 
oUbB^agveem&ot  as  eridence,  th^jr^ insist^  thdt 
it  was  substantially  right ;  and  that,  a»  theitrhdle 
case  had  been  left  to  the  Jury  upon  the  evidence, 
their  Terdict  Tms  well  founded,  and  ooght'Aot 
boUftx^  be  disturbed. 

<  Vauntou  and  Russdly  in  support  of^the  »raie; 
oontended,  on  the  first  part  of  the  cas^  that 
Hpon'the  evidence  the  Jury  ou^fattohafte  >jft^ 
lowed  the  direction  of  the  Judge,  and  have  ^v6a 
*  only  nominal  damages ;  and  tihat  the  evldetoee 
did  not  warrant  their  giting  more^M'^iln was 
proired  tfaa«  the  Defendant  had  m^r^y^^eai^ed 
away  ehe  th^ms^  and  pump;  'and  maniii«;  4>e^ 
cause  he 'h^diiepatred  die  hedgesaild  |>ctt*«^ttfe# 
fmmps;  and  the  isompost  belonged  to  hifsi^  '  *  ' 

They  insisted,  that  the  excess  of  daiiiagfSft^  is 
point  of  fact  not  being  denied,  it  was  not  to  be 
now  s%istaiiied  by  the  consideratiom  nr^ed 
against  the  rule;  for  tiiat  the  Court  cbvdd' tiMt 
take  into  consideration,  on  a  dry  quei^fio»'^f  the 
^[uantiAfn  ^  damages'  being  commensurate '^with 
the  matters  in  evidence,  the  topics  whteh  liad 
bei^  ptit  foi-ward  to  justify  the  verdict.^  'What- 
ev^  fttight  be  the  amount  of  the  ex«^i«'alMl 
however  small  it  might  be,  the  priueiplfe*  was 
iiiiperative,  and  the  verdict-could  tibt^Maad 
against  it.  .  • «  ? 
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Tbejr  then  atteinpted-:to  shew  by  calculation      ia28: 

that  the  full  value  of  all  the  com  was  more  con-    '^'"!*^' 

Cox 

sMerably  below  the  sum  of  damages  than  it  had         o. 
becBi  said  to  be ;  and  -stated  ^that  it  was  proved   ^^^^^w- 
that,  at  the  time  of  the  trespass  com  was  not  10$. 
a'bttshel^  as  at  the*  tiine  of  the  trial,  but  7^.  only. 

On  the  second- ground  of  objectien,  the  OEiis- 
direction  as  to  the  agreement,  they  c<mtended 
that  it  was  not  evidence  that  it  was  considered 
between  the  parties  that  the  landlord  was  not  to 
have  the  off-going  crop ;  and  that  they  ought  to 
faa«e«been  told,  that  they  might. infer  fMMA.the 
whole  case,  if  they  thought  the  facta  proved  war* 
makad  it,  that  the  landlord  was^  under  a  new 
arrangement,  entitled  to\  the  entire  off-going 
crop>  or  a(  the  agreeo^nt  still  virtually  subsi^sted 
to  a  third  part ,  At  all  events,  there  waa  nothing 
frQm  which  it  could  be  inferred  >  thait  the  land- 
lord had  so  far  varied  the  t^rms  of  the  agreement 
a$  to  give  the  Plaintiff  a  right  to  take  the  whole 
of  thck  off*^oing  crop. 

They  also  objected,  that  the  Jury  had  he^n 
uisd^vected  iq  being  told  that  they  ougjht  to  give 
cemsid^Katian  to  the  fad  of  notice  of  distress 
hiMting  beiQ^  given,  as  to  the  off-going  crop,  (f^x 
rant  dU^ ;-  and  much  would  depend  ou  tb^  pr^* 
cfiBe  term9  of  the  notice,  as  whether  it  w^rc  gene- 
mlior  limited,  which  did  not  appear  {  and  that, 
therefbr^,  iindue  weigjht  had  been  givei^,  both 
by  the  Judge  and  Jury,  to  that  pieqe  of  evi- 
dence. 

3  c  2 


'  *'rha*^'»Itfiom^  diffienlty  iti  nAKti^  np'A^ 
rtrfnfcF  ais'  to  the  strict  propriety  df  *thif "  M^&An 
'^fveft  to  the  Jary  on  some  part  of  tW«  1^*. 
ifphiH  the  whole,  however,  it  m^y  perbapfifldi^e 
^yiiW^jnstified  by  the  circumstahces.  Thte  AgH^fe- 
%^tit  bfetWeeti  the  parties,  which  Wai-  certiAftfy 
dP  gHekt  iirt  portance  in  this  case, '  w^  ^  cferldlMy 
for  ^6  ^tear  only ;  but  the  presumpti<itl  df  liV 
•^tlnewftiy  fe;  that  where  a  tenaiit  cootfeiufefe^  aftl?r 
•thfe^i^ifafto^  of  bis  tenancy  for  a'yeki',''\i]|^ii 
tS*tefftf  ttertos  expressed  bfetween  the  paftFi^si  'fe 
Mill  tM^'sstmetenisitient,  hecontina^s  tenant' 6ti 
tHe  'teniie'  terms,  if  nothing  to  the  cotttril^^'be 
^^id  on  ^ther  sid^,  and  no  nev(r  agreement  be 
tikkd^:  That  presumption,  however,  fbr  Jt1ii*no 
more,  like  all  other  presumfptibiis,-  i^  MlA^'tb 
"be  frebfittetl  by  evidence  of  a  'chatige  dt  inteUtidti. 
Tftte?  only  circumstances-  in  tbt*  c?ade  ojiott '^Sffch 
airy  i^i^on  Air  inferring  that  the  parties  had  eome 
to  a  new  algreement  betM-een  themselves  rests  on 
the  fact  of  the  notice  of  distress,  and  the  con- 
versation between  the  landlord  and  some  of  the 
w^ntsses  relating  to  the  custom'  bf  thtt  cbtiktry 
ihfd  tb«  tenant'  should^  have  the  wb^U'k>ff- 
^n^  crop  of  corn.  F^ah  n(iaike  nothitig^Of  fliMe 
V!iM«iHstftnces  to  enable  me  to  d6tti^'tb  tMf  smih 
«eMclU»ioft  AStli^t'the  De^^ndilint^ii^  \cotlie>!M^tlli 

*br(*te^iio  thV  cuitbWi  7'f!nd  1  cidilttdt  hsj^'^y 
dHtSS^'the^WTebt  of  the  conveifsition^'flttSail^. 


i],iC^ia$d^L\.  9ilv  the.coutrary^  all  «otioii  of ,  p>re-     .M^. 

cognition  of  the  Plaintiff,  having  a. rJ^Ut  1,91. Jtl^   "^^1^^^ 

whole  crop  under  any  new  arrangement,  to  have         p. 

^I^e^,. entirely,  done  away  by  the  terms,  of » the  iWPPW-b- 

.^gr^wpi^nt,  .notwithstanding  the  evidenw  af.t;he 

/O:)s(qnf,.of.the  cpuntry.     In  the  Qne  cat$e.,the 

r^lfiintijETfW.auld  be  entitled  to  two  tbii;^iv  9^  th^ 

pj^^f)iijiy,crop,  in  the  other  he  would  b$e,^l^l,^ 

^j^  ..vhQle;.ibut  I  think  we  may.fe^;iy!t^j^i5j,|t 

>l)l;^^|;h|^  tenancy, coutinu.ed  on  th(>  orw^^-^Vf* 

.^^jc^ftnptreaftQii^bly,  I  think,  be^up[V08ii^  ^Kf- 

iWrtb^  ^reem^nt  betwepn  the  p^nifl%,j,jl^t 

^^<fefc,p(ieantto  say,,  m  thecpnvejn»atip9.giy^ 

Jp  q>j4?;4ce,..th^t  Ue  consideri^d  the  Plf^utiPfji^- 

,fji^tlf/J^^,.9jcqQrdilig  to  the  custom,  tq  H^fft  tjirj^p 

.tW54?,flrtbe  oft-going  crop;  aUhougb^,95t.j^^ip 

^mp  .  time,    the  direction    may  ng.t .  ksLVfi,  j^^/sp, 

v^hql^y  w^rong  in  putting  it  to  theJwfy  t9^  jj|y 

.?J'1|^^^  the  cirpumatauces  of  the  cajsg^iil^^^^, 

in,^^j[^^S,  VP?LSure*  leave  ropiagt  fQv/ipf^Tf}^^p\i^ 

,^\H^ffi3iyfXf:^,  huV  p9«ie.to  pther  terip3,i«fc  fipr^ 

W/>I>^l3f:!ftitiU  the  Jijiry  were;  efltijled  tp.,i;ej^ 

^t^iaj^^ugg^ytjo^d,.  ^nd  X9  abid^  by, .  t|ie,,  >r^\|tj?^i 

.nX^^vUiSxt  .que&tion  is^  ^vJietbi9r.<tt|QCft;^if^ifWi)r 
t^ingin  this  verdict  to  shew  that  t;^^  Jwiy  Jkig^T^ 
iidj^tf^d  an  .alternative  in  support  QC>vlti9)ixj|(^^ 
,>^;ai^  m  evidence. given  at  th#  trjiiL  ^.Jh^Pni^flff  J^ 
itbw/^  itv*4ifli«iit.  matter  to  4isf!oyQf«>W»J>JMii^ 
gK)mKl^  ^  ^Marc^lHng^  v^ith .  thpk,ifR«l8cjli4»h 
^|b049^  a^ftpr,  baring  ^ppli«dtp>it, the  ^yidflWfii^ 
lhq..«anse^  ./JiliaX  &yid^nce»  ^iany.  jud^ent. 
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..1633^      satisfactorily  sbews  that  they  have  adopted  the 
right  conclusion  in  finding  that  the  Plaintiff  was 
only  entitled  to  two  thirds  of  the  oflf-going  crop. 
vPuGDALK.  rf  jjg^  thcrc  was  evidence  given  on  both  sides  as 
to  the  value  of  the  wheat ;  and  that  was,  there- 
fore, a  matter  proper  to  be  left  to  the  Jury.  [His 
'  Lordship  then  adverted  to  the  evidence  given  on 
either  side.]    I  cannot  but  observe  here,  that  if 
there  was  any  fair  doubt  remaining  as  to  the 
quantity  carried  away,  when  the  true  fact  might 
have  benefitted  the  Defendant,  he  has  no  right 
to  complain,  because  it  was  exclusively  in  bis 
power  to  have  shewn  the  truth  by  the  evidence 
in  his  possession ;  as  he,  in  fact,  possessed  him- 
self of  all  the  corn ;  and  as  he  did  not  offer  any 
evidence  on  that  subject,  the  omission  must  be 
taken  strongly  against  him. 

The  excess  complained  of  is  stated  to  be  merely 
the  difference  between  285/.  and  315/.     Now  I 
think,  that  even  if  there  were  an  excess  to  that 
amount,  calculating  on  the  actual  price  of  the 
wheat  alone,  there  is  still  enough  in  the  circum- 
stances of  this  case  lo  justify  the  finding  of  the 
Jury,  or  at  least  to  prevent  our  interfering  to  dis- 
turb it  now.     It  must  not  be  foi^otten  that  there 
were  other  matters  complained  of:  and  I  cannot 
lay  out  of  my  consideration  the  injury  done  to 
the  Plaintiflf  by  the  trespass  itself;  which,  be- 
sides involving  him  in  expence,  was  of  a  nature 
tube  considei'ed  in  a  question  of  damages  ;  and  I 
Ihink  the  Jury  had  the  power  to  admit  that  into 
their  consideratioa  in  measuring  the  damages ; 
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and  if  that  were  admissible,  it  would  justify^  a 
.  greater  exq^^s  than  this,  supposing  that  the  right 
calcalation  were  exceeded. 

I  am  therefore  of  opinion  that  this  rule  must 
.  bq  discharged. 

Garrow,  Baron. — I  think  the  Court  cannot, 
consistently  with  the  well-known  rules  by  which 
they  are  to  be  guided  in  ordering  new  trials, 
grant  this  application;  and,  therefore,  in  tlie 
present  case,  the  rule  must  be  discharged. 

I  consider  the  Judge  to  have  correctly  directed 
the  Jury  in  this  case,  in  point  of  law.  I  have 
looked  at  the  agreement  which  was  given  in  evi- 
dence :  it  is  a  printed  form  filled  up ;  and  ap- 
pears, therefore,  to  be  the  common  mode  in 
which  this  landlord  was  in  the  habit  of  letting 
his  lapds.  It  is  simply  an  agreement  for  one 
ye^fr,  and  no  more :  it  does  not  profess  to  con- 
tepiplate  any  engagement  to  extend  beyond  the 
year.  Nothing  is  more  common  than  for  a  pru- 
dential landlord  to  hold  his  tenant  strictly  to  the 
terms  .of  the  agreement  for  the  first  year,  whilst 
they  are  strangers  to  each  other,  ^nd  confidence 
is  not  yet  establisjied  between  them.  In  a  case 
of  this  3ort  I  think  the  Judge  was  bound  to  put 
it  to  the  Jur^  to  say  whether  what  passe.cjl  be- 
tween the  parties  did  not  furnish  iam  inference 
that  they  h^d  come  to  spme  new  agreement,  a!;- 
tering  tjhe  te^ms  of  tlie  writtep  agreement.-  The 
conversation  in  whicli  the  custom  of  the  country 
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Vf,  i9j/9tesistwt;wntl{itjuaf notioiw  Ipstisiid  ilC  styiiie^ 
%i^&A^i  aocoidtbg. lift  the.  same  teinsad  wcmiteontkiMdi 
lOftbeagreeoieEit,.  he  states teran  dUtfeouit  ifircm 
tboqii  i.I  sb^uld  hav«  oomsidefed,  liiereftare,  ^dM> 
the  parties  must  hara  come  to  a  new  agrBemeBtlt 
and  should  have  directed  the  Jury  as  they  have 
bee«(d4frec4ed«  • :    »II 

/iAo  toUhb  excess*  the  questioii  will  bej^whl«i 
tber  th^  Jury  have  done  wrong.     When  iti»Mmi\ 
<H):bitber  side^  that  calculations  of  this  kind  are 
labM,  that  argument  recoils^  as  eviddnect  wfU 
gtv$»rMi  both  sides.     U  was  saidi^  that  a  taiM* 
g{nng:into  a  field  of  com  could  not- jiJHige,  (#idi' 
any!  tiiiiig  likd  accuracy,  df  the  quantity  of  cam 
tfa^e;      i '  happen    to    know    that,    witb  pcff-' 
9faiB  o£  experience  ia*8ucfa  valuatibns,  it  k^ia- 
vferjt Q^mifioa' jaK>de t>f  estimatki^  the  pfudueat' 
^dA.  jt  is/^mrprising  how  Very^ iteur iJi^^itydtfi  nt 
hnnge»them.    Then,  admitting  that  there- might' 
be  some  excess,  in  consequence  of  the  diffidnky^ 
ascertaining  the  true  quantity  imd  value,  who  is 
(«||6f9^  tHi^  incfsave^ence  of  that  ?    The  per^dn, 
e^ttmly^  wM,!  dxiviag  ti^  rei^^ers  pff  ilhe  field»' 
gefo  tJi^wJM^  into  his  own  bams;  iiibtfie.ft« 
migjad,  if  it  would .  hate  served  his  oase,^  bare  f^» 
tj!^  ^[f]a^tity  ,m«ii^iled.and  vidned  'ob.bwflMt^i 
an4i:MvA  giiVepr  iA  iiv  evideac^i  ji^  hQiba^ifoii»d> 
tfpftfe » jl^e  /PiainJ^iff  ^4d » 6x#gg^mted<tb(iiiiii\oiinK») 
%<lJ^V%<i9g 'dfrn^i  svt  witbtbe.nMdnbf^  iiMctiQlvoiii 
talMfl^t  ww^al^cdeiby  thobonsequonce.     (Tbi 
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Jnvf  %refft  ithe-  proper  judges  of  all  this;  and'  I 
cdiiwit^o'dbflider  the  Defendant  injured  by  this 
ladfQt^  t4  '960^  {^ineas.  Compared  with  what 
Uiwbetai^imlted  to  be  a  fair  amount,  there  is 
QObA  tknife  sttih  s«ch  an  excess  (if  there  were  no 
dibbr  oirbiiiDStances  in  the  case)  as  to  call  upon 
tbd^urt-to  iset  aside  the  verdict. 
•». Ill  ^  •' 

HuLLOCK,  Baron. — I  am  of  the  same  opinion. 
We  cannot  but  discharge  this  rule.  The  Plain- 
tiffisrcleoriy  entitled  to  a  verdict,  and  the  only 
qbcation  made  is  the  amount  of  damages.  I 
agBed>'wifth  the  directions  of  the  learned  Judge 
wfafv  tsied  this  oause,  that  the  Plaintiff  was  only 
ea(thied,*><m  felie  evidence,  to  nominal  damages 
fdrithetrMpaEses  committed  before  the  carrying 
Hfimjn  Ihe/wfasat;  and  he  was  entitled  so  far  be* 
cmttp  the /Defendant  did  not  justify :  but,  at  the 
sanM  time  1. 'may  say,  that  if,  notwithstanding 
tbafcidnrcqtioii,  the  Jury  had  thought  proper  to 
g!ive)tbtt4Pkiintiff  80/.,  that  would  not,  as  I  think, 
halfpiTfumiihed  any  ground  for  a  motion  to  set 

a»idt^itfae:i{erdict. 

I 

'Hiave  gi^at  difficulty  in  the  other  part  of  the 
ledhi^d  fudges  direction  to  the  Jury,  where  he 
tHIs^tbeni  timt  the  written  agreement  was  evi* 
decree 'tf If  the* terms  upon  which  the  tenant  conti- 
BMdRtlilioid  ^the'land;  and  that  they  were  to 
dMMfder  itbe'  (^artied  going  on  upon  the  same 
tdnii0/ntt«liMs,' from  the  eeidience,  they  should 
thmkth«H«i^/|«id  bet^n  a- new  arrangement  in  1822. 
Thdt  n^reouuint  iH<!atod  in  IBIJ),  and  the  Plaintiff 
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'  ySftif    :  ooatinued  iii  possession  for  three  yeai^.    In  two 
'^^^Eo^    ^n^ars  there  was  hardly  safficient  time  to  presume 
"v.         th^  to  have  entered  into  a  new  agreement  for  a 
J}VGpAf.^.  frest  holding.     Besides,  there  does  not  appear 
to  have  been  any  consideration  to  induce  the 
Defendant  to  abandon  the  custom  of  the  county 
of  Stafford^    and  to  adopt  instead  that  of  the 
county  of  Worcester.  I  had  thought  it  was  stated, 
op  apnlying  for  this  rule,  that  the  Plaintiff  was 
pj;ecluded  by  the  agreement  from  taking  any  part 
of  the  way-going  crop.     However,  that  is  not  so. 
I  should  have  thought  that  the  way  in  which  this 
ca^^^  pught  to  have  been  presented  to  the  Jury 
was  this,  that  whether  the  agreement  were  aban- 
doii^  or  not,  it  was  clear  that  the  Plaintiff  vf^ 
entitled  to  two  thirds  of  the  way-going  crop,  and 
is  w^s  for  them  to  say  what  was  the  value  of  that. 
.  As  to  the  evidence  of  the   conversation  witli 
Moore,  no  satisfactory  conclusion  can  be  drawn 
fyovQi  that.     Froni  the  notice  of  distress,  how- 
ever,  I  thin,k  it  niight  fairly  be  inferred  that  the 
Defendant  himself  considered  the  wheat  to  be- 
long to  the  Plaintiff.     On  the  whole,  there  was 
ample  evidence,  in  my  opinion,  for  finding  that 
tbe.Plaintiff  was  entitled  to  two  thiixls  of  the 
way-going  crop. 

Then  arises  the  question  of  the  excess  of  da- 
mages. In  all  matters  of  valuation  we  know  by 
experience  that  there  will  always  be  much  coun- 
tervailing testimony  on  both  sides :  but  to  whom 
is  the  question  of  the  quantum  of  value  to  be 
finally  left  ?  Undoubtedly  to  the  Jury.    On  their 
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finding  in  this  case  a  question  is  raised,  whether 
they  have  not  so  extravagantly  estimated  the 
value  of  the  com  as  to  afford  ground  for  the  in- 
terference of  the  Court  by  setting  aside  the  ver- 
dict and  ordering  a  new  trial.  Upon  that  point 
I  am  of  opinion,  that  in  an  action  of  trespass 
quare  cluusum /regit  the  Jury  are  not  to  be  con- 
fined to  the  precise  value  of  the  subject-matter  in 
respect  of  which  damages  have  been  sustained. 
On  the  other,  I  am  also  of  opinion  that  they  are 
not  to  be  allowed  to  go  out  of  the  way,  and  re- 
turn a  verdict  to  an  unreasonable  amount.  In 
this  case  they  may  not,  perhaps,  have  confined 
themselves  to  an  exact  calculation  of  the  da- 
mages in  pounds,  shillings,  and  pence,  but  then. 
they  have  alike  avoided  going  so  much  out  of  the , 
way  as  to  require  that  their  verdict  should  be 
reviewed.  If,  therefore,  they  have  in  fact  ex- 
ceeded the  amount  of  the  real  value  of  the  com 
taken  away,  it  is  certainly  not  to  such  an  extent 
an  to  call  upon  us  to  set  aside  the  verdict :  there- 
fore the  rule  must  be  discharged. 

Rule  dischai^ed. 


Harvey  v.  Rktnoliwj^  .  i!       !»;• 
Totretpuson  THE  Plaitttiffi  in.  tilis  cf^ic  had  UeeaiiqijMiitol 

the  case  by  a  -^^.r-  rn 

h!^ri2bt  f  **y  ^'*  J*is^i<^e  Ptfritr,  b^ore  whom  t\yt  /^^fi^ 
commoD,        Hisas  tried,  at  the  last  Assizes  far  GfpHcefim;  bfft 

■gainst  a  De-  ■    ■        » 

feDdantforan  itbfi  losime^  J  lulge  had.giv.en  hioi  leave  .to.  fnQv^^ 
meDt,apieaof  J8ftib«i4e.the  ^ei'dicjt,  and  enter  a  v.^cyJ^Qt^fpr^^ 
cencewaaheid  VftimalidaiOAges,. if  tbeCourt  should ji>^»Qf,ap^l^ 
edby'ew^     that  the  s^tioi),  a^  supported  by  ti^a  eiifleof^ 

denee  dmt  the  ,1*  *^*j*  '    j,     r  i 

piaiDtiffhad     could  be  maintained  in  point  of  law. 

permitted  a 

Ibrmer  en-  ■  ^  ,1 

ST^tod-^^    •  Tie  action  wa^  tresp^s.oij.the  cas^e  Jpi;  ^- 

ander  ace ; 

and  haddnoe,  ''-'-•     '  .     '  ,      ■    .  t   --     ^t.-f^u 

STcJlIIte.  ^  Tb^declaratiqn.etated,  UiatthePl^irtiJ^.wjf? 
jj«;jj^j^  p»P(^^  ac^^tf^^,.,^ 

"iSiijS'  i5¥Bsg)ai,tkereof,,he  was. entitled ; t^  qqidj}^^];^^]^ 
^^idri^  pasturp  for  his  commQnable  cattle  upqf^^tJ^  x^qjqn^- 
KoT^a^^  ^^ '  *^^  *^  *^^  Ppffijdant  l^nttt  co^^^g^  ^ 
acknowieda-  otfaeT  buildiogs  thereoH,  and  tli/e^reby.  inplfis^^ 
thenefen.  ^   part  of  it,  and  disturbed  the  Plaintiff  in  the,  qat 

dant.  •  »     «  . 

jQyflftepjt  ti^fiiQQi; ; „ ,. 

Qa.  what 


infthell. 
ceQce. 


efik^aod       -There  uas  a  aecond  count  for  continwi^  the 
^ToSJdade  di6t^rbance«  ^  > 

thepar^fiT.         ^ 

.  .  The  Defendant  pleaded  the  ge;neral  issu^p^d 
l?aiv6  and  licence.  .        .   ,     s.  .     ,j^,j 

'■■  •   -    '  •  '        .  .'J     ij[.   r»ij^t 

:The  iVBual  xuIq  having  been.obtaiRe^  Jb^j,  Jprf;.v^ 
QntthQpfii:t  pCth^.Plali^tiff,;  ..     .    ,,  .::i:^., 
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Mr.  Baron  Hullock  read  the  learned  Jodge^s 
repoi-t  of  the  evidence,  and  what  passed  at  the 
trial  It  appealed  to  have  beea  proved,  in  sab- 
stance,  on  the  part  of  the  Defendant  (the  Plain- 
tiff ' hiving:  established  a  primAJacie  case  df  iem- 
cmacHriient,  insufficiency  of  common,  &c.)  that 
ifte  Defendant  had  been  suffered  to  bmld  the 
^re^(^tlbns4n'quiestion  without  remoiistranfee,  and 
Tfr&t'hisi^'orkmen  passed  over  the  Plaintiff «  land 
irit1i*b}spettni»'sion.  It  appeared,  howevet^tlNA 
tlie  Plaitttitf  vjras  ander  i^e  at  that  time.        .' »  i  . 


VUL 


HarvkV 


The  witness  on  whose  testimony  the  points  in 
tfie  ciu^e  larose;  j^roved  that  he  was  steward  of 
the  manor,  and  received  i*ents  for  eftcroach^ 
ments  ;— that,  on  a  perambulation  made  by  him 
\ti"A^gust\  )822,  Witli  the  lord  of  the  mandr  and 
the  Plkint^if;  \^ho  ttks  at  that  time  of  age,  l3ie)r 
discoi'^r^d  that  the  Defendant  had  added*  to  bis 
eti(Jroacbment ;  and  he  was  tof d  that  fw  ifaatreii- 
sdn/hBitea[d  bf  the  rent  o(  one  shilling  a  year, 
^bich  he  wks  paying  for  the  first  encroathmefnt, 
he  must  in  future  pay  \&s.  On  that  occacrioii 
reference  was  made  to  the  freeholders,  aUd  pAtti^ 
colarly  to  the  Plaintiff.  The  Defendant  object*- 
ing  to  pay  S6  large  &  sum,  and  it  b*ing  repre- 
sented to  the  freeholders  that  he  was  anhidiis- 
trious  man,  with  a  large  family,  they  reduced  it 
t&lOi;,  th6"Phiintiff'c(^nsehting  to  such  reduc- 
tion ;  and  it  was  proposed  by  the  fi'le^oldl^rti 
that  the  Defendant  should  take  a  lease  for  99 
yeahs^,  determinable  on  three  live^;  Aft«  khe 
perambulation  some  otHef  cAci'oh^hmieAts  W^^Jie 


Tm 
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1^,      thrown  4owxL  .  The  Plwptiff  being  jap|4i«^  to 
]g^^[^    to  know  what  sort  of  Okaa  tbq  X>e£^aiit  was, 
and  wheth^  he  bad  any  obj^tipn  to  bi^,Yemaia- 
idgin  the  qottage,  said  that  he  bad  ppt,  but  that 


be  must  not  go  on  encroaching). 


Another  witnesa  proved,  that  the  Plaiitiff 
b/Bid^saidto  the  Defendant  that  be  ha4$^pi:^y 
place  there  (speaking  of  the  building),  thpt  he 
waS'tobe  allowed  to  continue  in  yt,  and  tl^^  be 
ought  to  be  satisfied  to  have  it  on  paying)  the  rest 
required. 

The  learned  Judge  concluded  bis  report  by 
stating  that  bethought  the  evidence  of  thqsietno 
witnesaes  was  npt  to  be  got  oye^r ;— T^tbat.tbongh 
no  one  commoner's  coii9eQt  tAthe  ^vt^ro^frbiQeiit 
on  the  land  coold  sanction  such  an  act,  w^erea 
sufficiency  of  common  had  not  been  left;  yet  the 
Plaintiff,  so  &r  as  he  w|ts  concerned,  co^ld  lot 
complain  of  it  by  an  action,,  because.it  aj^arfd 
that  he  had  himself  licenced  the  act. 


ToMHtan  and  Campbell  shewed  cause  aguost 
tberiila  They  insisted,  that  after  the  evidence 
which  the  Defendant  had  given  to  establish  the 
defence  of  leave  and  licence^  the  action  could  aot 
be  supported  ;-rT-that  the  licence  haviqg  be^ 
acted  upon,  could  not  be  r^volbed.  ok  recalled,  so 
as  to  make  the  Defendant  a  wrojqg-doer  ;  or,  even 
if  the  Plaintiff  could  have  revoked  the  leave  and 
licence  given  to  the  Defendant,  they  insisted  he 
had  not  done  so,  and  that  it  was  absurd  to  say 
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tbat^tfcfeJBriiifeing'th*  -pfesent  afctiotr  was  a  reva- 
cfttroni'Tllre'case'  oi  Winter  v/  Brdckwelt  (d)l 
they  urged/ 'was  quite  conclusive  agamst  tte 
Pbinflff,  ^  ^tablishing  those  propositions  on 
which  the  Defendant  relied. 


If^hcA'e  had  n6t  been  a  licence,  thtoi,  they 
siiibihllted;  there  was  evidtence  of  acc6rd  And  'to-; 
til^abl^nv  4ii  the  ^roof  that  he  actually  paid  an; 
aiiiArf  Tiwt.  That  in  itself  would,  at  least,  thtey 
Urged,  "b^^  a  cottcfasive  answer  to  the  atitiaad' 
brought  by  the  Plaintiff,  as  far  as  he  was"  per-, 
sonally  concerned. 

'Jemi»  !and  Eudlow,  in  support  of  the  rule,' 
(^tmtendM  that  the  iacts  in  proof  did  ndt  esta:- 
\SMiti  Q^tetttt  of  licence,  or  of  accord'  and  sa- 
iS^etio'n.  '     ;       ' 

^THdf  tirged,  that  the  Plaintiff  had  proved  an: 
injiiiry ik theterms  of  the  declaration,  and  would 
have  aright  to  recover,  unless  he  was  precluded* 
by  the  defence  set  up,  if  it  should  be  held  to 
have^been  established  by  the  endenc6  given  ia 
sop^pttrtofit     • 

They  denied  that  leave  could  be  given  by  the 
Plaintiff  in  this  'case  td  the  'Defendant  to  en- 
croach tm  the  common ;  slnd  that;  if  his  personal 
permission  bad  been  distiiictly  proved,  tiiat  h^ 
would  «ot  be  bound   by  it  in   point'  of  1)gi\v, 


(u)  8  East,  308. 


'    dfttKbHty, 'wftftoht-the  iM<^iji<d{«^%nHfrtil^ 
>kdM^^tftl«^  to' Vi^i  bf  Hi^MiMi  tKf^?"'*^'' 

■Tliey'ftrtltermsistea  thi^  tk^^ffifekcJ^Nly 
there  bad  bisen,  was  i-evocabU  in'l^/iilJHmiSa 
been  revoked  in  fact.  The  Plaintiff  was  not  of 
'«i^6%hett  the  supposed  lictenc*r^wB(fe*glWtt?luMl 
ithbi*  •'Was  nothing  dbne'  br  •  «k«r'«V  1itePa«»- 
wards  which  could  be  cbnsthjMlfHfiPI^^TlIf^ 
leave  to  do  what  he  had  no  power  to  permit  All 
Mtl'he  bad  said  amoanted  t^'eV^^f^'i^  <^- 
^attri-jgd;  expression  of  a  disposiW  tt^Wi&S^- 
fbre  ^rith  th6  Defendant's  act^',  ^dfi1Ie*i3S*It 
fif/erty'to  do  as  soon  as  be'  inf^t^ttlAk'^V^- 
Even  if,  in  the  same  disposition,  he  had  deiSIUfHl 
he  would  not  bring  anj  action,  such  a  deeUn* 
tloh  would  not  have  been  bTndhig^tf -WdiS*^  In 
'A-dgiist  there  was  a  reTocatlont'cff  iH^^^^i^^RH 
lib^hce:  and  af^er  that  time  tbd  ^%fAlS<t*tt^, 
iWien^v'er '  he  pleasdd ,  comtnience '  li^dnttnUBIIflft 
fui' action ;  for  the  licence,  as  pr(Wi^J;' fibftli  wl 
was,  did  not  cover  the  time  beyond  ^tfj^Msf;  and 
the 'sedbnd  count  of  the  dec^ratflft^*-Hrf^^wli- 
nuihg  the  encroachment,  was  ^afetwiwil'fl'jNI* 
fevidehce.  >  -  •"  i>«^' « f'"« 

It  was  also  contended  that  the  liOtffe<S'Ai»tt 
conditional,  if  any  had  been  given ;  and  being 
a^oV  it'wds  necessary^  for  (he  PSfftdAl^^tf^M^ 
^oti  of  hi*  plea,  t6  prmr^  tfiahhtf'jJ&dilJlPlM 
been  performed.  He  undertook  to  pay  an  in* 
creased  rent,  and  tb  falce'a  t^se,  and  it  was  not 

.    c  MX    40/ 


liAKtBY 


oat  distinctly  tibat  any  sucn  had  been  given,  and    'f^Si», 

lit    toil  ■»}•,!*  Ill,''     <•''•        -'    •  •    •   '  '■',    ■'■■'■    <••>>»> 

m,f^^^m^»^  eptl  of  the  cD94iJi<i^^fi»t 
i:teV5WF^.^«Mecontra(Ct.l.    .!,,  .j,,*^ 

li"Ai  Jinrrxj  0}  !•.  ■  •;  •   '   •        ■  ••   i'.  •■i  »7««j 

b.%  |h^ja5jiiW,eaat  pf  jaccord  atid  ^^iB{s^qtiifJ)^^yt 

TOJTO^ft  fM  .^^^  p^ment  pf  one  shiU^i^  ji 
il^9^M^Mi  ^9t.  8»i?teip  .that'.an»f»rer  ^,1^% 
.W!iW|-d^t,T,^.ia,fin?  ipoppsed  by. ,tl|e,.,^. 

wWRbb  hi?il   v<  ,:••■-■■      '    .  .         ■;  A'/J 

-mslawb  »3  if>i.»  ,;:■'.  I   •        \    .■//.» 

nl [l]!flfff'9fi^ -'?^'?^v-The  Plaintiff  ajsr^^^jy 

rt'ifcft/fjM'^ff?  ^nt,:  iw  cpnwderation  that  the  ,JI^- 
,f|^il|fk|^^^ld|  t^e,^  lease.  Js  not  that.ywf 
lagjiJR^f^ft^ty?  .Has  he  not  indnced  tb^.B^fl<j!^ 
^hif!f^^^^  *^  ^  coi^rftpt  prqjudkial.^p-iijii^y 

.j,;)^.^rai^^  ,WW)«,e«»ent  with  the  fr/efil^^^de/fy 

and  It  did  not  appear  that  either  the  lar^^r  ,jF;^9| 
bad  been  paid,  or  the  lease  entered  into,  by  the 

"w ■rWrV Mi  -ii'-j  ,<•',■  '      •>■  ?.'   ; t 

»..ll  -I:IV*M  I.;..;     ■...•t?!\. **!?•'*  ?^  -r  ..       ',    ,>    o  .  >,  .^  , 
VOX..  XII.  3   D 


19» 


C/Vsro  m  tTH8  EXfiMMq^f^t^^, 


wav«9,l .  Oxi  thai  G9Dsi4efafioii  lid  «nfiiQ^|ft)H^ 
S^enctaat  t»  enlarge  the  buiMhigJ  .    .,f 


r-i-.f^ 


That  wonkt  depevid  w  tiie  avranseffliiWl^^ 
iuff  be«  carried  mto  ctffi^t^  wl^iiitlifisitwMffiWr 
Kumed  tlipo«gho«««  aUhirag^-m,  jS?^  i^t^'Wt  AfA- 
No  act  appears  to  have  been  done  by  the  Defen- 

dw(i < ia  cQiBMqwa^sof  a^y }M)^fi i#f^fH^9^* 
ii^hi^heeuld  opcflpate  to  his  i^nA^if^tpfg^r^^^f 
f^^tvfk^,,  ^eithe^  Pefendaat  ooj:  ?)%W^ohWfP 
b^n.  pu);  in  a  worse  sitciation  by  aiQr;()^Wg;i$^ 
hHf  9 carped.  The  Plaintilf  i^  at  ltb^,j^  jjft- 
»ert  his  righls ;  and  the  {>^feiul$^t  i9:ifi,j^  Ifli0 
i^piifiitipn  a9  be  originally  wa»,..?MWl;,f^|||^t^^ 

•       •  ^    :  ;     r-f.isliai'') '111) 

,  The  Plaintiff's  Counsel  endeavQMjr(9d<  ||9^,^j|^ 
ftnish  thi&  case  from  that  of  Winti^^rr,  J^fi^^ 
by  the  ciPcumstaBce  that  the  'De$i^i^f^%f}hff(^ 
l^bd,  in  fact,  beea  shewn  to  have  in^arre^  99^* 
si>der!a^le  ^X'pence  by  having  Bcia^e  the  sHylig^ 
irhich  tke  Plamtiff.had  permittee}  him  t0  i9^!?7 
and  it  was  on  that  ground  tbat  the  Co^t  hjetfi 
Hie  lie^ice  waa  not  revocable  m  the  paitfcular 
^asiB).  whereas  here  uo  sucb  i^ict  wfts.  <a;tvi-) 


.  On. these  groiunds  it  was  ^onteiEfedefi  t)^ti>« 
xuie  fi^r.  ^tting  aside  the  n<;^^8ait  onghd  fjfi  jt^ 

Graham,  ^arcw.^l  sbouW  bfvft  b^.doplits 
in  this  case,  if  it  harf  been  necessary  to  shew 


Mi(ir^X*iwAs  TiittM,  *4  aM.  iv. 


««I 


Hikt'e»e'^ft-A(}AYit  fc&i*  pMcttl'e^  licence!  to 
erect  beforef  li*  fefegin  i6%ti!ld.  it  <*tt9,  ho^*- 
emer,  competent  to  the  Plaintiff  to  licence  the 
c^c^MttMiC^'of  the  erection ;  and  it  w<m)d  tie  a 
^f«miMtkA^ertothe  Plaibtiff'^  Coseto  prci^e 
ffittft  hy'iife  Conduct  be  had  done  iso.  ^  f  n ; ;  >^^ 

'(\^i\  Al    M!^  /•»    .  ........   o/ 

''>*A;Wobt^tesrt&rial  qnestion/ however;  witbmc^^ 
lil/Hrtietfter  ihe  Plaintiff  Was  not  premattire^iih 
IMll^il^'ihW  action  before  he  was  in  a  iftitijat36A 
%^k\M^'\Aiiiinct\y  that  the  terms  of  the  bbndftfdi 
6ti  M?!i(ih*'iHe  licence  was  to  be  given  had  not 
tt^6  tilrtrijilf fed' with.  It  is  not  to  be-presfiihed 
HH^t  U'cbilditTdn  Imposed  will  not  be  complied 
with  4  If  the  Defendant  had  refused  to  perfdrrii 
the  condition,  the  case  on  the  part  of  the  Plain- 
<Hl*W6tfM*hate'beeii strong*  but,  in Adt,  there 
^WaVVWtiWstingledse;  and  we  must  taiti^  it  thM 
IM*  D^endant  ^ras  ready  to  take  the  term,  atid 
^Ay  ^He^sfipiilated  aetnowledgmeiit.'  I  aitf, 
'fiWf 6f()r€f,  of  ppinioh  that  the  action;  whatever 
•liilklW  be  tfie^  reM  iheritS,  was  pi-eftiature,  and 
'tfrJt^Ifi/rtlhe^nqhsiirt  -  •     ' 


uUl 


>H  \(,- 


^^XmiifLaf,  BdrithMl  *m  l*sb  of  opinion  tha* 
we  ought  not' to  s^t  aside  this  nonsuit;  and' it 
will  be  quite  en6ugh  for  me  fo  say,  that  I  am 
c^ftbiiij  If  the  Verdict  had  been  foutfd'  fot^  the 
ttrf^ntikiilhiiadscdse,  1  should  wrtrhttvethottfem 
we  could  for  a  moment  entertain  ah^applifcAtfdh 
to  disturb  it.  I  am  clearly  of  opinion  that  the 
idle  Mi^  tbtoe  taiadfe  attsoltfte.    '     '  /  n  r  >.  > 


3d2 


mtkma  >ftDito  tUwt:0f,ir«»%tv»,,%)ci^.^iTlJli)5e 

(thofPHratiff-vras  sole. and  a[^8pli}t^f^vggf;r;9^  |>i^t 

(Introspect  •  of  mi hidi  t>\m  HwW/  .T^Jffi  ^Wlifii. ji^ 

Wmr  .:H«.  iwtqaUy.gaivert^^  D^ftff^t^Jfl%][^,,^ 

f>«€reti4bedcyJighfc,  ,a4d.tljsi  j;>flf^d^'^|J!^ 

^iMifl^edito  JACui:  c.on«ide(rf|l»Lf  ^3>fi^?fifi.ffKffl'fS' 

<Al{jriblni0clf:ofUte|N)nniwiof»,  AMt;W<^!ffiH^ 

,  ^euttibs'from  giving ..  lipe«?e,,ftj«ht  ifp,ifi,fli^l 

'Considered  .befiwe  it,  be.,gjy<fn,;f.,((^r^^gn  (jjp 

)|:«««ltedv  end  the  :party,ba8«W  tg^x^^jjif^iin 

=oon»iq«ence,  it  cawwt  b*  fW/?lNl^;j«pdrfF 

•tainlymot  vitbout..te9dfrif])fio%U,  t^ejfjifi^c 

wbichttay  bave-bewiAcn^r^  -„h  bm;  ;aa«il 

"'•''"'■•'■■■     ■       • '      I'^.nl.illiiiiurfl'irft 

•-!'{««,  hdwever,  not!  ptepixtAMumy  itk^lft^ 

'idiiA'df  'aihaamr,  lyi&|pibj»<wbiI«t(t«|fnrodpi9B(fft> 

"tii^'tnayeutjoin  tbe  "vrasiey.'iB  tsifioii^f^^^ 

"^?*{hg^tt  licence  by  bis  9i)eiioeipf.4^  ^fC|flW*t 

'  "^6rWard8insi8t><»n  his  rig^tfl9i«ba|«j|f;^i  fi.^^ 

rather  think  that  he  would  not  be  precludf|[liiJti|Dt 

might  object  afterwards  to  the  continuance  of 

.   "the  ^^h ■:  It  xkjflwrs  daily  tb^t if¥tnvnpij(^u^.^rf| 8ur- 

'  6hltrgedf  wittiwit,tfa6.jk)»«wlii49<i  ^^hfijiprjlp^fr 

* '  khotHng"it;  he  migh^aotripeKhfip^i^oasi^it 

' '  "wi^h  >w hilb-  io  f comiklaiQ Ai^diAtf)W(i^)il4|^ei  jj|i- 

^"'dUh,  |.tbinfcr  to  «ey(  tba^fbe  .ifja^jprqi^^^^ 

''=t^^Affieqac»ceiifr(i«ai«^eytingih}9aFPi^ti9)ffapo^ 


NiVfcA'AWJi'Ai  l-Rksr,  4^««o.  IV.  ij^3 


J;     _ .,„_.,„__ 

•"  mSs^'bif  a^*,  'f  sKbuld- feave  held  tl>at  tbePlaitt*«f 

';  ^4Sigr^Kite^  Yhl^ht  fiave  rnainftttm  d 'th&rMtiw  : 

'  'ISitt  fe*  W^'«i6h  of  age,  and  mmt  Mt^oeatMmifl 

'^oliAiP'\3f  Hfe'6wh  fctrndurt.     He-  iheit  eKfipe^ity 

'^eiKfiis/'btt'lVelhg' applied  to  wspee^in^ Iho  n^- 

'felfl8%rli6lfiiliig'in  the  cottage.   Tlion'it>ap{»tmrs 

^'WtVmeflP^si^'n  {^brambulatiott  taoAtHKifdvythe 

piK-pdse'df  l{()atihg  naisances  by  ^oierb^iAttienlte; 

'*WSi  "8p<yb  'tihat'  occasion  some  wdre:  4ittimlly 

"k^i^W)^A0  iMft^*  \vere  allowed  to  douiinu,e- 

"lAiinAliflifstftn^^Atter  was  this  very  encroaiaiimont, 

'^WMttf'w^^  I^ermKt^  to  stand  on  vePtain  '■aondi- 

tions ;  and  the  ft'eeboldei'6,  amongst  trfaohu  M«i.s 

the  Plaintiff  himself,  proposed  to  the  Defendant 

'*ih-J(4fe  MiottW  take  a  lease  of  it  for  .89  ypars. 

''TMn!'lft"ft!i«h#f-/Oonftrtned  by  another  .vfij^fifs, 

'%hd''l'tef(Mtiiat  i<;wa»  ofosenrcd  to  thp  P.^ff  n^apt 

'•^ftftf^H^'  hVwS'a  prettjr  place  tliere,  and  .ougM  jto 

'^H^dgpjLijjlied   with    paying,  the    rcrtt;;  «h^Tged 

_*«fir^l^('"?'---:     i  ••-'   •■  '.    .:  '    ■■■:  ■■-,•.  v.fi....  ■ 

■""'H'^VWi^y -fthe,  ^s it  was  said> '(l»at':tj»e^flfw  ., 
^^Wf'llaa'^liAt  twfen'  adaaliyipsrid,  -BQfc-.jjJflivia 
^i  iflafe^fl'^ftut,'^! nbtW'ithstaiidiiig!  notlring  Jc^JF,  „4bat 
'^tfr^ji^4iil''ftfct'<idnev  jiqria >lraibilltt ?*/ldhbeen 
"•iite|lVfepi*y^^1rhe^'a)«ifelflda»t  ? > ^andrfthi*  Tfould 
''lli'^'l|ufl»  •'i*kiffifiWift''!ttf''bping,rthe  .caap  .AWtbin 
the  principle  of  those  wheve  e^iipencethtUK  j^i^en 


734' '  casks'  in'  the  nxckikd^&i^, ' ' '' 

1^!'^  , actually  incurred:  '  Ten  Aillfii^^  a  ^f-Wfei^'io 
Jj^^^''bejj>aid,by  the  Defendant,  and'be'ot'lli^i*ili%i'' 


V, 
NPI^DS. 


sentative^  were  placed  under  an  feilgagt*H*»tt'^itf ' 
'take  a  leas^  on  those  terms  for99'y^trifi^'^'<>(i'' 
tJiat  grounds  therefore,  I  am  of  opiiiioii  ik^V  tiHi^" 
Plaintiff  ought  not  to  have  an  aetiob^lgslitisf  %M^>' 
Defendant  for  the  encroachment,  under  all  the 
circumstances.    At  the  same  time  I  til^str^^^, 
that  I  do  not  give  this  opinion  t^jth'eiitir^^ii'f'i 
fidence.     I  am,  however,  for  the  reasons  I  have 
given,  on  the  \^hole,  disponed  to  concAf  in^^fcliii 
detertHinatlou    that    this    rule    liiMt  '  be''^^'! 
fharged'.  "*   i.itro»-  f.  m. 

U»!f  d{-4'cH«^'''** 

'     '  •    .i   ^i( i  »  till  Y\^  in 

'    '■  Jl'^W    ^A\ 

.  WfiAVEK  and  aaiother  7>.  BiMni<SiML^,^  i>i  ;:i(i 

cwtts,       A  RULE  had  beea  obtained  by  AltrahatH.  c^aU^ 

rest.       ing  upon  the  Plaintiffs  to  shew  cau^ei.?f^)iy,((^<^Kx 

Where  a  >nm    should  uot  pay  to  the  Defendant  the  p09t«  oClhit^i 

than^BuMcient  aotio9i^    together  with,  the  .  casts  \6f  t^.  aj^i. 

to  jnfltify  an  . 

arrest,  paid        CauOtt^-  -i   •.      .  .,[*    u\    i 

into  Court  af- 
ter perfecting  '«•'./!'•■  »-i    ,*  ij'f 
ball,  and  pleading  the  general  israe,   had  been  taken  out  in  ^he  osnal  imnner  hj  ^ 
Plaintiff,  held  UialUWai  not  a  case  for  jpoatsifitfain  the  4JO#0V:li  c«4£L'    >>■    ■  -U    *'{ 

The  Court,  under  tile  drcnfmstanoes  disdosed  by  the  affidavit^  jlu^dki^^  Ufekfe^ttX 
out  costs,  ailhoiigh  moved  with  costs. 

Held,  on  the  oytAori^y  af  the  cases,  ihat  the  word  *'  recover"  in  Ihc  act  undyi^  Py 
verdict.  '  •         .  ..    .-.Ji.  |    fiTT 

•  r..  II 

Where  uialice  can  be  shewn,  the  party  may  pit>eeed  ai  common  law. 


Thurtihy; 
V5tli  A«t> 


MIGI^  Bfh^ii^  TBBU,  4  OTiO.  IV.  73^ 

tlii4,)|^  JQjf fi^^  Jhad  been  yeji^tiopsly,  ii  not  ^ ^;g^. 
ma^qifqfly:,,  b^. ,to.  btqil  bjr  the .  Plaintiff,  who  s^d  ataoUiel- 
wf^»8ai4,^.We,  nrrested  the  Defendant  for  a  ^,i^iitL 
8«mi)  ^,^i(^^:  «rl^^  only  12/.  8».  IQrf.  was' in  fact, 
d^fljt44)|^.?llH()^  ,         ,,, 

■>ll.t    I?!.     •      •'  •.        .)      I  ( 

XJ^st^plipa^ioQ  \va»  accordingly  made,  und^r 

'if'^Q.r  Die^mlants  affidavit,  made  in  supt 
pQrt}/if..t)»e«applicalicm,  alleged  (in  substanpe)  * 
an  acoouat  between  the  parties,  from  which  i^ 
appeared  that  the  Plaintiff  had  supplied  th« 
Def^adaiit,  with  goods,  on  the  terms  of  payment 
in  six  months  after  the  date  of  the  invoice,  by  a 
bffl  on  I^ondon  at  two  months  ;^— that  on  ISth 
Dec.  1821,  good04o*tbe^  afiMMAt  of  17/.  6s.  Ud. 
were  sent  by  Plaintiffs  to  Defendant,  by  his 
order ; — ^that  he  returned  part  of  them,  amount* 
ing  to  7L  jl^i  194.  ;i-taiidi tM,  ot  13th  ff^tem^  v 

bet  following  he  paid  theni  10/.  105.  Irf.,  as  by       .^  J,!^ 
tti^  uti&moraiidiim ^-^tbat  oa  the  14tb  Stepikmir', 
Ml*  ^ihe  ^atirtiflb  sen  t  depcHient  gobds  amoimting 
|jtf*'ll|li  ia»/10rf«v  'due,^  accorduig  to  theJa^neeK 
tiMMtf  ]4(jil  Mmhcfp  lasttf  by  faiU  atttwv' numtfaa 
frond  tbelt  tidie  )-^that,  on  the  18th  Deoemim^ 
ufeker  goods,  amounting  to  0/.  O^.  3dL,  were  sent        ^!  -  ! . 
to  Defendant,  /^hich.  would  become  due  .|6th     . 
Jm^^  .Jqi.bm  ?ittM'o  wpnlhs.;— ritbat,  oadtlv  Jfa^  . ,,  j 

'^  ^e  'parU6)!iWrk  G^f  •  this  Affidalrit  aVe  tttde  nkcesOttflaf 
the  question  of  the  costs  on  discharging  the  tulc. 


he  was  held  to  bail  for  98;,.0foM«i{J>a;)filild«l|i' 
alBdaTit. 

jbrnlnMu  Tiinily 'Ti«PkMiand>>qMi^  i^U>  fSomt 

|ri«iid^*tber^ii0taalii«Hi»*.  -  <Ch<tf fWMiteWWitfllhh 
«tt  of  doart  hf  theiPittuttiffi%>«KfallMirfa0*ti 
.tKvOaKed,  4ml!  paM ib^r.^Jl^  IdpfoMbttfto  iiooO 

•ti  •-»  f.r  on  'i,«'.f.'  i,"  wirJs-  ■'/fsm  .tivAhifts 9f{J  IbiU 

jMteA».  .tlMi  .th^.  4iA;iiot  fJiMiM  i)(3rv}«^|ianKtbB 
f;ood8ili»kl>tAilu).lr0turiusd(:iaeith*ai)eirpilittlft 
afl^t^KVft  '.JgwltfaeMnltetttitOitlieMl  tilii«£ltettMoaiL 
rest,  as  they  had  been  unaccompanied  widoiiar 
communication.  The  affidavit  farther  stated 
^n^Vdpm^ag  aiyi  iptrt  tdjiibal  alios  n>i«»ifaitAfe»the 
tne£aggdaat)v.  «hat  the  antesftJiite  idnaet^lby  4k 
.IttMMtiffiii  bicfaiuetthe^  ooidil  t»*i«b(afiBAdy  nril- 
4nftMMyhBamrdrniH>m>  stbeyBeftadtflfeffHtkat 
Mbfaoy  loHiieomidav^dthatKa  gmitnikcredikmMf 
chMBlhfr«i>  Ihe  iir»  tttedw-haiiibeed  gi^ettfuoliwt 
tbcrdime  liben  stilL  diK  lnrauik«Defito<faati«> 
i^beHl  ^ikA:titL(-Uthat/4faei«i^eneiiili)c«ndbiaf 
iiAe^ligiiiaB  «t'  stx  ni(»ittts''-ibredilt/iilvqwBD% 
taking  bills  at  two  )nonth^,  as  i||at|e|i«f -ppM^ 


iiwiMnitiif/l  libit/ ^^'Bhfhrtfflb^  xi^niddeiidd  fldi  m^mSiU, 

Ih  i^.  «/<Me^  shewed  cause.  He  insisted,  that 
faMttqe  taiiU|f)fH)i|ititi^ly  4eitiGd,  tli^dtilT^iMiiiion 
ImnUI  <tii^  lAiMMher  Ihe  flit#8t  7lfasi  l^e3dUU(Mii^^ 
liatt^iiJbiiiitoitlket'dronttstaiiJ^  fcft  ^c^HtbaJRa 
ibdto|t^Mi0 :«M«.  dise  witbib  tf>estatdtd>$«^^4^ 
fitted  ibttoi^ireqMtatly'deterA^^  Ste 

jCourt  QfilDdHraiQ^  Pteas nM;  theiKiiig'^f  Dan^h» 
that  the  affidavit  must  shew  there  was  no  reason- 
ttiiisiBoqtprobahlaicajHise  forttbe  aiir«ttwFMh(iitii 
fviiymM^o);  Yomie  ^i^Jkbahs»ft\{b)  (^^^^^tnA'^tyit 
tauliiefite&intiiMstante^  mjraffiQiini)du96^at)ao(|t 
luwBiiiiadcioiUb  i  to  j|r4iriaiit.»tbi0.«iiMnaf^y^a^fflJ^ 

o(lvl^nhnif<f  .^./tlie  oiber^  hfuid^  iAJspf^fbii^f 
life  ^Ihp^igad 'that  this  was  a^strof^i-cow^^iUr 
^he^^iDteiffpgbianrolf  the  Co^tmndsattMrabMlk^ 
AdiiHsiMtjAiotiMty:  genfiml)andieo«Bd«[nUetHii- 
ipeAaiiBej'  )]B-ilhvs  casfiiimdiee  iinost^'jot  ^{ndi^ 
Jn^tesiaisijv  he  i(iitfMr«d.  fhov  Uien^N^ 
uirllaHd>/ttte»(k»r^t'WttS  c^baiiy^:  benh  -ttmycstilv^ 
laniiTMaitifaiiaif  [fie  adveiited  {iartioaU%  *s^ 
^^tnesttqwt'ai^t^ridiselbsfidi  bj^  tbe  'Ofidsiyitib^l 

(fl)  1  Taunt.  60.  (6)  1  Smith,  781  »il  ;, 


wftw/  Mi»fiicl6e7gtfi4Uaum«lirMnlitiielM«ain^  Wmi 

^sd*S9in  tiw!  sum  S^oni  •©*>.  .a  .»rit  miIp  no  ^a«y 

dnvU .t»  hoM  toibtU  warn  mui»% ^fpr|pm;< 
^«koE  tHjdye.tk6.>affidSTtti>iiti (^ppositNiBk.jt^^nh, 

jraleii]  .       ■.•,..,•   1  •-.:  ■i',^>n    t-nro'^)  in  fn.. 

.  niiairini;  Tcfcmtd.  to  tbavo««ew  flf^'il^gilviibAi 
ilMIUMNF.<i^  land  JPmmdmm  ?.  i]fiMii^l(A),<iiri)4fll . 
'be«iteiwpti4 1»,diBt«guiri(,.  lie  «ilfl4  li^«Mf4<|ift 
Jtfi4lwp  r»i  Sir-/<m« CMhtrnm  fy^  ipldfllK^iil/ 

hail,  a«4piMA a  MMlldr  tiMi.iiitatiifPvuilw^MlJih 
the  Plaintiff  took  out,  and  •ptQeeede4  itior  Aw^fih 
in  the  action,  the  Pefendant  might  apply  under 

id    ;' .•  )-,.l<.!f  -i.t  f-.'c       ii«;.-i^     ,,it    Jii  -.}no*/    ')ril 

'<GrK4«MW>.  iiifli^wiiv-rit'feitr  {^<i<Athw  cutme^t^ 
'<)i9ci;ii^i^8qer4?Ctbemi«^^.«l9[M€^ 
€imt%  baft1|i^e#»(^.0fdt«^iaiglMie«a^Mi9i«t»^» 
t^«9<llt«*ip».«rhioh/a9peas<»  t^^-owtepi^l^i  tMififh 
aiAltt'Ofta  r^co»«iiy>  by.  v<tr)tiet...,i^llf  AbAifWietf  fMl. 

!<(If     .':.!.■'.•!?'•"•.'    VTr'     ;  ■     i-i'ii'i   1;  vI(ifi;rT.!>  w  H 
(a)  1  Smith.  623.  (c)  2  Bos.  &  PuU.  New 

(6)  1  Taant  e», .     ,    ^.  , ,    ,  Rep.,J(p.    , ., 


ika^^^kH^i  or  th^'ktimp9»i«\Mk>im'9iiflAcfi^'^^j^^^ 
tioi%  4i>ia&.''  if  theBkBe^itm  iibd-todt  ^idll 
iMm>tityi iim  6<Mrt,-  -or '  if'  tbfe  PlilntUft  .i9Ai 
gone  on  after  tlie  inoncrjr  hjad  %eeih  paidiin^^beo 
case  would  then  have  berat  witliin  the  ac!t  of 
I11rMMA«iH  V'bojk'  I.<!»n8i<)ep«|>  to<be>  n^ifi^i^Uto 
mtyitedlteaV'tlie'rfteovery  nidst  bA  }^.\*etidkltirV^* 
khOf^yf^et^  tuaf  bf>,  very  iVequentlyv  vAniloMl) 
gtMb  i^8«M'4rh^  jt^  P)&iilttflr>«houl<t  taJii»>«Dtwfor/ 
out  of  Cdurt,  wd:hout  reference  to  the  amoa^t^tf  / 
Iwdemaud,  or  the  merits  of  bis  full  claim..  The 
affidAfit>diight  tOibe'vety  stitisSaolofy,  i»«iidbi  a 
cttes)!  «b,tiMliii$«  the  €owrb«0i^nuit  tka  JsmtinW^. 
a)it>iiwtro*'  kiti^  xsi^k    Qnk^)««igihl  to  4bevi 
1^'tiAttriyt,  tiMt  there  %iai  BO  »dMonaMe^«iP^'{)f%A 
babt^-«4«Sef';  'ttUH^  (iodl)rt>wbeAdr:^M*paMy  bM/ 
niMvoiri:<)ttt^h"aica«e/  >|'«biak,^<  AictplMra,  .hiei 
auiii»«taMik^>-U}»;ofdQr;  ■-      '"'    "     •  V ':ui 'I  vdi  . 

I'>h/u>    yitMli-  M^.'ii  '.>/..  *..••    'i  ..  ';   .  i.' .)•:>;,'.  xU  ill 

HuLLocK,  Baion.-^l  found  my  otlidKAmtH' 
the  words  of  the  statute,  and  the  aiAhority  of 
tbi^'cmer  ofiiZMOtfo*;  V.  Sir-ABiMf4>C«0»»*MXA). 
TM*  ^bfis'oHhe  ««l>ca>tttittly  B^em to>tfc|^ly  •!«> 
dtedi'wheten!  v«|idk«4iaJs<be«Mk<hico^bi^  iWfii^ 
dn\in4 '  tty«ii<  ttft6^  word  J<*'re<!av<!r«d''  ttin/«^MMi«i> 
aMI  it'ettlitiiii^I^Utes  gilf ittg' titiM'WchS  €c&hifiiit 
the  Court  through  -tb^  tiiddittttidr  att '«MUitibtf,i 
it  is  certainly  a  clause  of  very  particular  and 

•-<)/  .U.i'l   y.    '   cl    'I  «    •  ».l.-t.    d'imri   (n, 

(a)  2'^olM  Prfl.  N.  R.  7e:**  ^'""'^  '  ^■'  ' 


m\>h,mtiiilM<jtt^^kmy'  It  Heated  By 'CI^<lriMiyigR%(. 

'iiiti  lHifot}fii»^8ba(l  not  tecAWHr  tfteH^nO^ft^dim 
Mttti  vftr  l«^bf(/h'  the  "dtethHlaM'ttH^D^fiNMbi^ 
'ihilit  1i9^<b«eii'60  an«!itdA'WD(d'1i€9d  fii^^jl^ 

tiffi^d  ty»  t^osM  ofsfalt;  to  b^'tkJ^^k^^iWyii^^' 
'tke  liMtoAi  of  tbe'  GaxHi  Hi'ivfi1^"«M%''il^ 
'IMill>«<ive  been  Int^ngUef  I^^irW^  Itti^^mi)^ 

a«eJniftd«'Hi  CotM^  forfhatiiAWjiBsb,'  {(MfypM  to 
^i  tlA»  t»aMiefr  byiiffiAiVi^/'ttiil^^i^iplMiififrtir 

JlMAHidaMi  '<lo  4<efiih«lMed'itliK»4ii^Me|tP«^MI 

IU«iMa  isuch  ««MHlikl  infer  aMrfeitfUi ;  ^l»^prfl«firki 

««ich  Goart  «ball  tke^eupi]lDi>l^(a  Mlb«toQf4fci>iJif 

<t^tome)6oi]i4t,  dir4bt  tha(^6dd»<iWBfV  ibatf^te 

Jb«"illb«0d-4(i'  thaulH«feildlMlfeilJV  fHifeVlifaW: 

and.  the  Pfadntir  or  Piaiatiffti  shaU,  t^^Mlih 

rale  or  order  being  made  as  aforesaid,  be  disa- 

'iM^H^M'^laiUiig  <mr«ily  «Bi!«»«lotiaA^tri#'ium 

-Mb^inesMkiii  ;sbfili>axktiolt,<>tidHttt<iM<adiC^«ttll 

'(ih«l})«]icdeil  tlk!>acMulit<rf>itbeflffi|ed'blo8iriftftlc 
Defendant  or  Defendants  in  such  adtt^nf^otfM^^n 
case  the  sum  recovered  in  such  action  shali  bo 
less  tlJ^'tb^'Atniiuiit  of  the  coste  of  the  Defen- 
dant'*Oi"!l>i^!%iidants  to  be  taxed  as  aforesaid, 


>A.ilWiM(PWR»<W!.4h?t!  life  ,woi;4i5:iQ^  ^  ,««i- 

l!bft>iC«sft:A*  |w^i!^,  Jj  ha,^e.«U»df!4,.th^.jtfrqrffl»- 
.»«»fii(St«  fiffFfft»n|».§m*ffi  tljftli  :th^ ,fi(?i.  mgJ^W- 

^fi«w?  Aft  Aiqwfi  9f^mp»^i  t^m  <wt  pI  fionrtchijjwt 

i^pili^vMf  ppnse^ ,  itfcaMtid  words  oC  tint  <ilf iwe 
jrtlWW KjHJflBB ; iiUftt ifflf  tbatiilttUMir)Dyw>I  i«|i0'lilll 

iMiOnijjk^  ,IL:.'b  v.:s. .♦.;.' -MM    /..   ;: 'rt.;f.  I'l  oift  hm; 
fli(>F<M(it)M8fi>J99M«M  4<.<cmt«ttr<ifA»iI>Mmi<4b|e 

u?<'Wroo|^il^w,  1!  no  r;i  >.: ,  ir:'.,'V,»(J  ^sm  Ja«i>iriV>U 

'uf  llt.i\<  tuiii'^i    (I  >ii';  II'  t  M"-  ••!  niii^  Of'ii 'j'-y-'i 

ii>i»(l  =iri!  iM  >!'..)  ^'!.  1..  JR»J#td.i8fihasKri»B«'»l 


VSSi.      ''W*ni    '^^•^    !'  n    Mf'-Mt-   f^jf^'w     hfiu-v*?'   -nf!    JnHl 
^iSi^l^  Lane  v.Pe ARC E  (in  Trespass). 


outof  the  sftine  ,  *  — 

traoMctioii.for    i»'.  ;  ^    *     ►    '     '  '*  ^  •  '    KlrfMii;*    Jifflhll^Jw 

5£«^^  and  thi^  t|>e,  Jndgfl  (Mjq, Jiw/yjpfi/i^)  ^I!lbil«W 
tapewiUii;     the  cause,  stated,  in  his  address  to  the  Jury,  that 

lT^:t    *iatJ^r;Ofiti,a«id.M*tjH8  4^t9p»yf,Bi!0|jg||jrf 

eeitfiil,  should  .      .        •    .  ^J 

aninst  those  of  the  rait  io  which  he  had  fiuled ;  and  that  notwithftanding  the  oMeetMB 
of  the  inainUiTtfiAiiQaaiyptfhHdfa^ftffgMUtiAhta^^ 

HcM,  that  tiiedtfilt^fii  leli h  tAy  ittDfhiilbalaici^  Ml«W>  tii  ttei  9^\hk\U  i/l$mk 
the  parties  tN<(Tsf. 


P^U 


VI »  "Vj.i 

«^inu7. 

W!.^ 

i>    *.>c 

*n\  \ 

f  mn-'\t 

:»»n  v 

.  a/..-, 
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s^U 

.•^j.\ '' 

.\>o.,\ir 

t 

:  u'l,;/; 

l:.-:!'lll'f 

f'-m  t.:':l)M»} 

I  <!..   .-,.{ 


that  tbe  second   action  should  not  be  tried,      iSKSl 
Pltintiff's  Attorney  waiving  the    costs  of  the    ^^",J^" 

first.  i 

...     . .  ^  .  •  •,  'I 

They  tether  stUtad,  that  %he  Fluirtiff  and  her 
icunily  had  left  their  usual  place  of  resideiic^e.^ui 
^HdKi*,'  M  dtopon^1»  beliera);  to^  kVoid']WyAteftt 
anitx^tdik^iii  Either  actibfi,  ttiA  tb^t  s&e  ^^6t 
16  hkr  Aii^  ;^that  one  of  deponents  ik^A  mA^^ 
^tJttkht  on  an  attachment  of  privilege,  which  hA^ 
biek  iBWed  by  the  Platntiff's  AttcAmWy  a^h^ 
\t^  fbi'7dl.,  thecbst^'of  theaiboveactibii^;  &nH 
im).\'ih  hisbeK^,  tbe  I^Miff  ^t^  uriaU^'tb 
pay  the  costs  in  either  action ; — ishd  that/  tfth^ 
Defendant  sh^ould  be  obliged  to  pay  the  Plain-  '  > 
lif!^' Aitdhsey  t\i&  costs  of  tfce^irst  action,  h^ 
ti^odld^  InlTd  tiei  'ttiMhie^  oif  recoveriiig  hii  east's  in 
dt«/^ie(^hd>^th4i  t^^ 

hliMids'  Defendant   and  for  tkke  moit   iri&ktf;  !\ 
ifadsei^iM^^^thaif  the  trespass  was  the  abridgfkient  ^ 
f^taH^  hccbtttftiodation  coinpteiclefd*  of^^j^'^ 
PUiMe^  in  respect  bf  her  lodgings  in  the  t^  ; 
fittAtetVlvotiAe;:  and  the  alleged  ifefMHieregsfhSed 
htt'goodis,  whiob  vemmot  ahg^hei^  WbMKQ^- -' 

^'  Thi^  Pkdntiff^^  AttoWey,  in  dppo*tftenH»^lhfe 
^tdSpiitibn,  ipwt'  in  Ms  own  affidttvit;  Whei!«tti  kh 
y^6k^  tfiat  «he  Pistititiff  fta^,  tn  «l»  <^ii$f^ji  > 
anid' judgment,  good  cause  of  suit  in  both  s^d- 
UtfniSf  ^Od  that  fi^e  had  represented  herself  t6 
have  sitstainad  dan^e  to  the  amount  of  40/.  by  t  •  ;  i^  w 
the  detainer 'of, her  goods ; — tlmt  previaastto^lia  > .  .^l^  i  mi^' 
Assizes  Jia  bad  offered  to  refer  /bolbxaaees40'i  .m»  (.'  m 


I'lM;  1 


'••i  -!•<    • 

I       till     ViJ 

il   •!<  MW.i 
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1.6S9i      arbitration,  which  was  reftwed ;  if  wy^^yl^^J^ 

^^^f*^^'    offer;  after  the  trial  of  the  first  caQ]|e,,i|o  ^^^jjHm 

«.         draw  a  juror  in  the  other,  .  ^^^ 

Fa4BCB. 

He  also  stated  in  his  affidavit,  tM^^.  ^f^T' 
stood  the  Plaintiff  Was  jel  person  M  ^^jf^^iIRSSlI 
perty,  although  he  was  ignorant  of.ner  ^^S^ffR; 
stances^   and    where  she  was  at    pf^WfU^V^ 

Merewether^  on  obtaining  the  rule,  i^fi^e^^ 
the  cases  of  Schook  v.  Noble  and  others  (nX 
NwMz  V.  ModigKani{b\  aCihiau»^ir.M}f^^{t), 
VaugAan  t.  Davies  (jd\  jDemie  y.  JB^ifp^^fe^ 

Barnes  y.  Crofter  {f),    ^"^""^Odjf'i^)^^ 
den  V.  Barley  (A),  Wekh  y.  Hole  {f)'^  aJJ^  .f> 
Case,  in  this  Co^rt,  Trinity  Term  1819,   M.f. 
Im  Sehooley.  Noble  the  Cotfrt  alfowed  tbjus^  ^ 
there  they  said  the  Attorney's  liei^  was  tc|(|f<{^ 
subject  to  the  equitable  claims  of  tfae.pa;^^  jjf^ 
the  came.    In  several  of  the  case9.  ^he  C^i|^ 
made  the  order,  although  it  was  shewn  tbait  ^^ 
party  was  insolvent,  and  the  Attorney  w6^; 
therefore  be  deprived  of  his  costs.      - 

He  admitted  that  the  practice  in  the^  Cpi^irtp^.^^ 
King's  Bench  and  Common  Pleason  thi^^  m^ 
was  different ;   but  submitted,,  thai  it  «wfif  IJ^^, 

(a)  1 H.  BI.  23.  (/)  S  BhAtiC^SSepr^tiC'^l 

(b)  lb.  217.  (5)  t  Bm.  ft  Cyi^«tf^KK 

(c)  Ib.te7.  (k)  1  Neir  BemS^t^xir' 
(d\  i  Ib.440.  '       (i)  Ji,^  «iJ|»...t  fH  «« 
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cUlhriFT^fxnrs  vourt  to  adopt  that  of  tn^^  iotfcm^  -1638^* 
iniffe^Wefe*  was  any  differed  in  the  pracf  ^^•'^^M^ 
tice.  .^u2i*iH 

'  •  ^  PKARCE. 

T^tW?  0m^'objection,  it  was  !said/  wpuld/bp  thfi 
UffiJoHfie  Attorney  on  the  costs ;  ancl  the  Co^ift 
i^ilt3^%aVe  to  determine  whether  there  wais  anjf 
{6!^^%i^tilfi}  case  to  induce  them  to  deny  to^th^. 
Defendant  the  equity  sought  l>y  this  (notioh,  on 
the  ffToupd  of  the  i)pp06ing  equity  of  the  Pla^n-^ 
fio^Stl?prB6V,  under  all  the  circumstances.   . 

\?H^tpck,'  jBarw,— Ifear  ypUvwiU  fin4  tl)(rt| 
ittH^'^ikgW  in.  the  Hmg's  Bench,  that  CquiH^ 
twfts  ^tl^  Attorney  for  his  costs  ^s  a^ 

il||IVanaV6taix  equity.]   .     .  /.       .'. 

^If  \fds  much  insisted  upon,  in  favouj:'vOf  the» 
iWtl^,^*'ttia^  Both  the  actions  related  to  one  and . 
tfl^  ^ih0  transaction^  and  werd  proseci^tc^  ^^j 
tTO'^iamife*  Attorney,  and  were,  for  yery  ins^giwfir . 
dtnl  B^jdbts/  and  iiiight  have  /been  in,9ludedt 

ifr'«ft«.  ^'^- ;"      /,  ,  ;    ;    r^  v^^:5 

^  D.  F.  James,  shewing  caitse,'  insisteil;  ithafcf^ 
wlfaiCTer  might  be. the  nferits  of  the  4)KaiNnj>  ag^ 
.pil^flo'H'considered  with  reference  to  Ihe-cqa-^^ 
rfScl  tff^tb^  parties,  and  as  between  party  and 
P^'JtjIraiifcrgMllrilltbe.  t .  conclusive  answer  ila  ildb 
tnotiflt ,Jttitf^  ^mH  the .  shewing  of.  the  \  ap^libant 
hiin8el|«kr»^« 'ef  id^nt  that  the  legal  lien  of 
the  Plaintiff^  kttorney,  in  respect  of  Jiis  costs, 
was  involved  in  M'hat  was  asked  of  the  Court, 
VOL  xii.  3  E 
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aiid  for  (hat'.sii)i;le  i^easoA  do>ne  ft  ^oxA^  ii6l  b« 
iX^    granted...  . 


Peakcb* 


ni2 


.fie  urged,  that  the  principle  of  pri^erVttg ilff^ 
AttoTiiey*tf  lien  on  the  coW  Was  Uti  sd^^^- 
eogaVzed  and  sap)ported  by  the  Cbi/rk^'  wlfiK 
they  woiitd  not,  in  any  case,  peiiiiiit'  t!fce  Wgtt  IB 
be  defeated  by  the  conduct  of  the  parties.    Id 

^'Though  this  CoxftX  had  ^d  tl^J  Vi^rW  W' 
fere  on  behalf  of  th«  Aitome^,  ank  fiV^Veat^ 
Plaintiff  settling  his  o\^  cause  wiihout  iSrsi  pSiJf- 
iftg  the  Attorney's  bifii ;  yet,  w&en  'the'aa^^ 
party,  ag|ainst  whoni  a  judgment  H<i8  tJe^^/A^ 
tained,  applies  to  get  rid  of  Ihdt  jW9g^«nf,# 
Court  win  take  care  i!h%t  tlie  Att6theyV  ^111|1^ 
satisfied/'  That  principle  has  been  disitinm 
avowed,  eveii  fay  the  Court  of  Common  1^1^  w 
be  the  jilsi  #ule,  and  one  which  ougtk  tc^'^ 
ado|rted  in  that  Court,  notwithstand^^  H  M% 
at  one  time  govern  the  practice  th^f  e.  'H*mi 
T.  f%  Lord  EldM  tejs,  ^'  In  the  Cooft  of  Chan- 
cery the  same  parties  are  often  concefn^ 
many  suits,  and  I  never  knew  the  idea'  enl 
tained  df  arrai%ing  the  funcbtiU  t^e  rei 
Attorateit  wens  paid  their  costs.'**  '  *  fLe\ 
grets  that  it  was  not  the  practice  <tf  tlie  Coffll 
Pleas  to  allow  the  Attorney  h&^  c^i^td  OC]N;"or' 
ftad  which  be  had,  by  his  dfligelice/ ^ec^< 
fcrr  liis  cleekt,  where  t\k  opjjorite  (ttrty  is 

tied  to  a  w*-off;  find,  after  ob^erviAj^  that 

t  •    •  *  • 

(a)  4  Term  Jtep.  1^3. 


ley  fifi  th^t  case^  ^^8^  acted  ivit  h.  a  know*       ijjf!^ 
ledge  of  the  settled  practice  of  the  Court,  could    ^^JJT^ 
have  DO  right  to  claim  the  advantage  of  a  more        ^t. 
mhW^P^i  ^  Iiortlship  adds,  that  it  .^ill    '^^^'i'r 
1)^^  ^t  the  Cotiyt  tQ  GOQSider  whether  ihp 
W^V^  of  ,tk#po«rt.of  Xing'*  Bench  ehoiiW  not 
Jip  Wfci?^  C0utt* 

^  Jjo  i^;«^/e  V.  Fu//^  (a)  it  w4a  wjircefdiy  iJ^f^ 
^<  ^.  f,  piatter  settled  on  principle^  that,  ^he 
i^^^tb^  iPlai&liffV  A^t^rrnef  upon  'tliie  (|<^)^ 
e^  fjj:^a.re<5pyered.  in  the  wus^.WUfitjv?.  f^li^ 
,  .^^ed^^  tj^for?  the  Defendilnt  h  eptitled:  t^  s^ 
9|fl[t|^^^.^€)08^r^coyerf^d  by  him  in  another  cause 
f|{pi(|^^l||^f^f]?3^intiff.    tprd  kengon  there  recog- 

j  ^|^|rjti|,  ^Int  it  i£t  there  ileteirmined  that  the 
'  ^ti^^fa;^  a  gpoeral  lien  ob  tibe  costeatid  da- 

ffuij^^neeove^ed,  withoat  «iiy  svch  restrietipn  s^s 
!  iS!^>i?^?^Jp'^^  t;o^P^  enforced  on  it^-^tiiat  it  VfZB 

^^Ifie^t  to  tho'  equitable  claim  of  the  party /^  |le 
.  .^f^>i»'fierniq,'  that  upon  the  reason  ai^ji|i|tice 
^  iff^fbe  pa96  he  erald  find  no  groutid  fpr  jsnqfa  a 

.  ffii;^ri<^tiiai  ;-rthftt,  ^Ymtew^,  niiglit  b^  thie  jprae- 
^^  )^:0f  the  Cononon  Pleas,  he  was  gltd  jto  find 
'^.f^l^t.TO^  warranted  by  the' settled  pmcti(^«c^ 
Jy^^^^tjy-^cod.v.  I>ugp€rtb),GlafsterY.Ifetv^ 

' >iKpi,oa^^rs ffXHaivfll  y,  Harding{d\  Middlatpn 
'^h4V^i7/fin4  another  (6),  and  Lang  v.  Webber  (j), 

,^1^  r  (f), «  T^ff»/?^-  4^-  (^>  «  ^^^'8  T.  R,  362. 

r       (^)  lb.  361.  (e)  1  Maule  &  Selw.  240. 

(c)  8  Term  Rep.  69.  (/)  Ante,  Voh  i.  p.  376. 
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were  cited  as  more  rooeat  cMes  edsliraitag;  tltt 
doctrine.  -   m 

[HULLOclc^  Baron.— You  do  not  siiem  to-fce 
aware  that  there  are  conflicting  author] tiet  oo 
the  point  of  the  Altornies'  liea  ia  tbfe  Court  («){ 
and  there  are  cases  mthe  Court  of  Cfaanbery  (b) 
wherein  the  Liord  ChaiiOQUor  [&dan]  hoMs*  a 
different  opiBioix]  n  i  tr  -h 

On  the  objection  of  proceeding  hf  two  «ctioM 
it  was  contended  that  two  were  neceswry,  be* 
canse  trespass  and  detinue  could  M>t  be  joiieil. 

Merewellaer^  in  reply,  distiagnidied  the  cases 
rcited.for  the  Plaintifl^,  by  referriag  to  tbe  nattne 
of  the  actiohs  in  this  case;  ascribing  faiameito 
the  Attorney  for  the  Plaihti^  in  lendiog  binself 
to  proceedings  which  could  not  but  be  ujuriaitf 
to  one  or  both  parties. 

•  .■  "  •  ■    '  •  t  .     'I    ' 

•  Gil  AH  A  M5  Barofi. — It  gives  me  sonH&tHatiAc* 
tion  to  find  that  I  doubt  feel  the diffioQltyo£r»* 
conciling  the  diffierence  of'  practice  whicb  aoeias 
to  have  prevailed  in  the  two  other  Courts :  in ^tk( 
question  knade  in  this  case ;  because,  as  itfeem 
to  me^  it  stands,  wholly  on  its  awn  gf  ouad  :^ 
ioit^cumstances*  •  t   ;       .  .  «     ,• 

I  put  the  Attorney '6  lien  out  ofthequesUoa  b 

(a)  Smith  and  others  v.  Brockksby,  1  Anstr.  'ei.'-^urpkil 
T.  Cunningham,  ib.  Z'il.'^Gabbit  t.  ChayUnr,  9>.  it6.*  ' 
(i)  16  Ve»ey 
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the  nature  and  ciJtiilcict  of  the  preBenl  aetionsw 
Admitting,  a*  1  do/  that  the  Court  ought,  in  all 
(wtosv  to*  hcM  iik  mmi  the  fiiir  daim  of  lien  on 
the  {irirtof  f&ir  and  hbncHirable  pr^c(atiohe]9>  I ; 
Yiitf  44«erve  4bat  theie  may  be  ejiceptions  to  Uvj^li 
nUefci   I'wilkflirtliflrHay,  (hat  ii*  we  should  efi- 
GottKbi^  the.jiresent;  attempt  we  should,  iui^it^; 
Ktigation  ^ad  aanction  oppression,  ai|d  Ll^t.^ 
Hie  advfmcage  not  of  the  parties,   but  q{  other 
tmmnmf  \ 
II       *         , .  *  '    t ■  *      '  .    • ' 

[Hiti*  Latdtrfnp  wont  very  miauteiy.  into  the. 
fitcts  and  circumstamces  ei  this  csme.]  .  , 

"itthiM^fr^  in  suoh  a. case  as  titis,  if  thei  Attorney 
9hoiiM.At)V«  asv  difficulty  iu  getting  his.  costs,  it 
ifc'SitrftltttiMe  to  himself.  Perhaps,  he  Qboulc| 
h»ve«a.ondid6fod  )tbe  result  before  the  prpceedi^ 
ings  were  commenced.  Not  having  done  so,  \ 
cannot  think  that  he  has  deserved  the  protectiou 
of  the  Courts'  but  that  he  must  be  left  tq  get  his 
costs  as  he  may,^  taking  the  conaequ^»cies  ef  ^his 
(y#R>aebi»  It  is  dearly  not  a  ctoe  to  make  4he 
l)l#fi0ildanA  the  suiferer,  eithec  by ^ the  PAaif^ilTQr 
t^' Attorney;:  -  He  haa  good  grounds  tfp^  th^ 
^Ikmioik^  as  fwias  regards  the  PJIamtiir ;  a^d  .J 
do  not  see  any  thing  in  the  olaim  of  U^.^^*UP 
by  the  Attorney  which  should  deprive  him  of  the 
Equity -of whig  motion,  regarding  it.-sippipjl^  a^  a 
question  between  the  Plaintiff's  Attorney  an^ 
the  Defendant. 


7«0 
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LAfft 


the  naaon  and  pnaci|4«  of  »th«  MelbaiiitiM  ,m 

arisfl*.  The  Coatt  iiu^  Hum  iwvwAtlMiQflMlil^ 
idg  deciMCNM,  and  detimiiiiiB  irbat>4«i|jgiit  tffii)^ 
tbe  govattuag  rate*  In  all  cases^  tn»mvm,  bukJi 
mast  be-  left 'to  (ii«  disctetion  of  .tiie'Caiirl«,M 
aiUplied  to  die  pavtimdar  dscuiiMliHifes.r-.'fkf 
{>ref8ent  is  tinqaestM>nab)y  »  caae  «^  nmy§m^ 
features,  and  might  w4L  forman  excqition  to 
ang;  rale,  distinguished  a«  it  is  by  its.^qitvi^ 
fects ;  for.  it  is  put  out  of  the  {nrinciplcf^  tj^ 
decided  4;a8e8 :  it  is  without  jpttecedmK  ^f>A 
ought  wxt  to  bean  eocample,.. .  4<ii.ii'- 

V  After  adverting  to  the  ^fects-stated-  in,fM.ai* 
davits— Two  ^etion»'bping  broqght,  -  Ji^thj  # 
fertot  results;  <  nothing  >  cam .  b«<  fiuMr ,  thWr<.tp 
strike  a  balanee  between  Iheia  d  profit  Andlw>' 
One  at'lieast,  if  not  both,  waf  fesmtitimt,  m^ 
teiiakdf  neither  is  mheh'to  be  coameiNM*  ki 

The  principle  of  the  Attomey>AieKMl.h«r^ffl' 
Ways  understood  to  be  this,  that  parties  sinll 
not  ^dlMe  together Mto.detBwt  «h«,iAM«inteys 
«lBlMj>by«iMtling  together!  bfibind^4iisihlKll(>tto 
hib«MHryaiMl  l0#B;~itltil«f  th«gr<^>Ui<<^  ^;'^ 
bhaH'b^aft  t)i0}piowh?peril*  •aa4'tllai(QopinD.wU 
^tocecjt  him';'  bn^  it;tronld  be  miiG|B(itn)tte')fi  tjpr« 
wdre  not  to-be  ex«epttons  .ti».a,]«il0fQf  thati«(#> 
but  that  it  must  be  in  aU^cases.in^e^iblSitiiHif- 
pendent  of  the  direction  of  the  Court,  Suppose 
an  Attorney  should  bring  two,  three,  four,  or 
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tf 0j^  ^thiflkig  ^tiaim  far  a  paqper,  ^agwytiM  a  p^rr 
jMm  nf  aubataiaice,  and  mritliout  just. or  se^taomiibl^ 
$\tbtktjd,  wottld  it  be  just,  because  he  i&4ioui4 
Jb^^tt'to  topceedfn  pAepf  ^em,  to  allow  lim 
e&im  ,dr.l&en  on  the  oopte  .tp^exteiid  to  9U.  tJb^ 
^^t.  Ctf-t^ioty  AC)t.  ]^iaiU!»talwa$aJti.eiai<i/iM»dv 
Moaf  'Of  *ciR»]^as,taae€8  for;  tkif  deciqipn  fi(  tbt 
(f^ri.  'In<t|ii»  €ai»e  ]L  .am;  of  jopioicwi  ^(itatio 
ijUkr  (itttet  b0  m^e  p^bscilMte.  I 


•  flt[7kiL»cii,  jSoiwt— 7I  iiiifirtsO'.of  opiuian'  tfiett 
this  rule^oiM  ibe^iMde' absolute.  Thi&f  though 
>t  |)ecttMar  cas&,  mu$t:be  decided  ;by:the  general 
prkicjf>le»  with  reference  .to  the  qircumstMceH, 
Oa  the  {Httotof  practice  itself  there  is,  410 .doubt, 
gf!Bat4bcr^pimcy  in  ihe.caaes  in  .the  ;two .Courts 
itf  iCominoii  FlfiM  rimd  /£i}»gV  Bench ;  and  ^i 
ceutfider  myself*  thwefore,  at  liberty  .to  adopt 
ritherjcounie^  M^  may  b^at  guide  to  au.ei|(iilia- 
Ued^eifftofi.  {Cberecrtn the ittopeasQuable ground 
for.sa^^ng,  tibat  this  Court  is^to  be  bound  or 
biassed  by  the  practice  of  either  one  or  the  other 
Wth«se^Goi6;ts; 

1  ha^e  made  it  my  business  to  search  for  cases 
in  this  Coiirt^  and  I  am  Mirry*(o  And  that  tlidse 
are  coQtr^dictpry ;  -and  thi^refc^  yifG,^€inaL:6iit^ 
'laired' by ;aii^tlk)ril;]»,  but  leftfto  QDroMrn:jodg«>0nt. 
Jiie  ^Mf  is  a  qase  of  *GijffardY//Grifotd^  in  F9- 
^rM(^)l'  ^On 'that  Mcaision  this  Conrt  r^^^edsio 
ti^ttnit'sL  rei^use  to  operate  to  deprive  the,iAltQ(r^ 


■•» 


(«)  Forrest,  110. 


fw 
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Ofiy  of  hisliea  bn:<^c>9to;  and  on  the  vei^  |^r5biul 
tliiattbere^was  no»diffei«anicel»etiMrdeR«ich  nrcwgi 
^o4  an  ap{dieatioa  to  set  off  costs  ifaoiirtxide 
ligiainst those. of  another!  •  In  Smitk^ knd'Mm^ 
v^Bppeklesby  (a)  this 'Court  dotemmrad;  thsttiitt 
ajqage where  they  wonld^ba^eiuadothe  cnderifor 
s^jtti^^  off  the  costs  of -a  «i»t  atitaw  agaiast  those 
oi!^  hill  in>  £qi|ky,  if  the  matter ^  faadnbaen^'h^ 
)«we#n  this  Plamtitfii  aad  Defendaiit^^aTbis^as^ 
fl^g9|eisfi«  they  would  bot  do  ao  where  Hie  Attor* 
p^y,  innated  Upon  hja  liea.  la  a  caaf  •£  ilfi^Mif 
^^^Qu^mi^gMm  (i)  the  Coart,  vaivyi8aiiti''aftfeid 
^m^d9ksdaad»d. that  the  iAttQra6y'a»lraBJi^«iitaii 
S(i|^0EttK}a  of  the  same  aalare/  was<fidtfaii«^ 
j^citkui  to  Ae  Biotioa ;  aad  they  therafioMiriifldis 
abs<dute  the  Bide^hioh;  had-  J^a>0btMUclrfsi 
suchf^ui  order  on  that  ^gfOiaidM  thai  AaMcen^ 
tipn  should  *  only  ^o  foe-  tbe  Ipalanoe.:  f  ^  We  hatci 
thea  anothet  case,  also»ia  thesaawboakn^Hfisfc 
Inl  i.Ciuijfior  (c)t  where  the  Court  agaia  neteeil 
the  option  op  ^ccmmi^of  the  Attoraeyv'a^ea«H:  • 


The  Court  are,  therefore,  at  liberty  to  decide 
the  case  as  they  shall  think  it  deser?ea»'  <  .•:  '• 


•'.•j-.'vf  U  • 


•  «;• 


Tb^- general  principle  of  ^tb^  Attorneys)  jiea 
cej^inly  is»  that  where*  these; is  cMbtaieiivM^ 
fiuad  between  the  parties  to  •fruatrateitbdifighfe 
of  the  Attorneyi  the  Court  witt^oiake  thcfaafinr, 
but ,  where  tbere^  is  none  the  Coaii  «M|1 » n&b/fki 
^erftre^f  4       .  ^  -   .:l.    (<^\  \0A^  .v  \\^^\^ 


{a)  lAnslr.aj. 


(b)  lb.  2TL 


(4;)^lb.  279, 
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*  > ,!ffav  >9  not  d'  cas^  »of  th€(  Attoriley  coiitt n^  tA  192^« 
fwotefet^  hifiiself'frMd  an  uiideiiiand  'attempt  td  ^i^J^i 
^torlthis Jieo :  it  is  an  adverse  appticatioti;*opeii  •^* 
radAMef  jCai^  ta«eft  off  the  costs  of  a  suctMsAi)  ***^*^^ 
sait  vrith'a  pefson;ivbo  cannbt  be  found,  agiiiiist 
a^ettou8  unsaoeeseftil  one,  aristDg  out  of  tbe 
saoilBt  circtmistaiices,  of  very  dtHibiful  prof  riet^l 
Itfeafair  application,  add  is  foonded,  certainhp; 
M  ^doiidat  in  'wbibh  the  Atiiorney  may  be'  id 
smie'de^ee  mixed  np  with  his  client's  cendtertv 
QMei^>  ^  circumstances,  without  doiibt,  *  not '  •  very 
fevoarabie  to  the  objection  of  his  Ken^  as  no^ 
inuitedtony  by^Jitnrin  opposition  to.  the  nusftiMi 
It  is  f still  an  <jf>en  question  M^he'ther  the  lie&of 
theAttomey  16^  in  e\^efy  fair  case,'  an  ^bjeoCktil 
tajmakiap  this  0ider.  The  practice  in  the  CSotxi*- 
moB  .filaas  had  been  *  unsforai  in  rejecting^  the  ob^ 
iQQtibo,V  Without  any-  exceptiott. '  Tb&  cases  of 
miMincaibry  costs  do  not  apply  to  theprincipl^} 
keesase  tbey-oannot  be  set  off  until* the  fiaal^^ 
suit  i^.telscertained,'  and  a  sum  be  found  to  be  duo 
oathei^alance  ofaccbunts,  > 

It  has  been  urged,  that  Lord  EUkm,  expressed 
some  disapprobation  of  the.  practice  jMrevailing 
i«:4he  Common  Pleas.  In  the  case  of  ^^it  v. 
B€pbmm(j^  the  Lord  Chancellor  enters  vSry  pa#« 
tidnlarly;  into*  this  precise  question  \  ami  tft^E^re; 
c«rt^iiBly^»  hii  pvofesses  to  hoM  sentiments  qi#it«i 
adrrerse  tti  thoee^whicb  are  aittribated  to  himf  ii«^ 
Hally\Odtf  {by  He  says,  speaking  of  the  d6c- 
■'        '  .      ■   -J 

(a)  16.Ves.  75.  '  (6)  Ubi  sufni: 


j^_jj  "• :  4  «;  J  >  4.  i>  « 1 R 
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proptse  ibekween  ihe 

ff  of  tmealions,  .docM  ma^^^tt^^ 
yi^'p^rgei  and  dnxBs  t6'm^^0iM^^ 

ai  to  do  jw^  tbett;  ibdMtiib  liM 

theSoiichorisiisdyWibti^  cti8te\v1tfctt;:#^ 
tbe  whole  taken  togeil^er,  one  paicty  can  daini 
iroin  the  other,**  ISjbH  tha^  is  m  dtibSdiA  ^d  a 
aWtemeiii  qa{te  \diftehni  from  fchat  Wf^'lliUU 
^UmUiOBeV  iiWd  ^fo"  l^te'^t^rte&ecl  iili'^ 
Cofomon  Plea?;  i$iiiiK)|ti«!liti)r,  ^  :it^  sdMh^ds^i 
lie  eaya^  *^1  have  a  Strang  notion  tJiat  the  doc- 
trine of  ithia  CdUrt4|aB  dU^alokg  been,  that,  vbeie 
diffecent  dtoiaads  arise  in  a  caose,  the  oMto 
■hoidd  be  armnged  aftttieieqnifiea  ieqmte,  wift* 
out  considering  the  .Solifilkoc.*'  So  far  ZiOrd 
£!Umi  speaks  with  an^arence  to  the  practice  of 
%£0m^.af  Cybaiiowy ;  biit  ^einmMliately  adds 
a  teipark  which -wipli^  ^troiig  disapprobation, 
notof«he|iraeUcei^lJieC^  but  of 

that  of  tke  Coustof  fiiag's'^ejacjir  in  this  very 
posnt  :  *^  At  iaWt''  isa^s  iiord  Skhn^  '*  the  cases 
in  the  4[>owtiof  jGosMriioii  Pileas  |po  much  further 
to  permit  cctwpiMnifiebetiK'OW.parties  than  these 
ia  ^tbeiKing's  iBMdbj  eome  of  whioh  go  to  aa 
extent  in  preventing  it  which  I  do  not  perfectly 
unden»iUnd." 
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I|^r4^ijefo)|,af9^|aady^rts  tOjMiis  difference  jnjyie  'v^^-' 

dfl0;i^|e  ^C  Jthe  Jtyf9  poijyts  of  Cpmmon  Pl(^  wjd  ^^  '^^ 

j^ij^lf  Bf«P!e|i,,.aQd  be  spies }t  tp  be  hi^  opfinion  ^*nf^ 
t)|ff^the|^facticp.of  that  Court  (Chanper^)  doetf 

%<>P  TiIVFK w,the  ri^pult  of  tbe  equity  ,betw^j^ 

♦If.  WtJP8/) .  AU  tbi^.  m  «rtaWy  .<!»?:?«%  «<> 
py8§4.fp,,tj){e^i;^ipent. which  has  been  (ouiiflec 
«jg Fh?*, ^r4<^fljpit  i^  gtete^*  Jn;tl^:rgjlor^' o  • 

BMIJ^.ift  ,^«i,^Wrt  9f  ppwi^i^jPleafl.  ;     .  ^    ,, 

iPipi  fjiii^.occasioii  1  ado{>t>he  opiivtpn  sq  oftej^ 

W^  ^'?^JJ3^  <Wi?W4  l>X.*^^.^i  ^t^*»^?|> 
'l?li*Wcj^..Jvl4»H?  cpfl!9Pr  V  %?^,  b^»^  no  diffiqilt^ 
W^yWS^^j^  Ws^iwtjpii  sj^p^d^e^^^^ 

•Mij#  uti^    tf;/{?  H/iiJ/ifi   -..,  .-^^^     I,    .,rf  fH   J    n    ,.,,,..    ,^1 

\h    I      ....        . 

•Klif     >  5  'I    if*  .'.  .  o"   .*i   i  .,(  I  . 

H       Ml      •»%      ll    ril^/     jM'MMn  ^i    ,f»..M  ''T/i       iff:      |l» 

•»h  t  ti;  ♦,f  tf.xj  ...»  I    .JHiivi   it      FP*fl     •  '»  I     'fi    i!^•^^<  ' 


•  '■;•♦  i  • 

'.5;'«t     *nn 

*         • 

..      -...V^^^ 

-.    .  i  .    : 

'    •!.<   ,. 

•!  •  '•(?!•  •  ;     f 

M^d(^,     1>()E,  on  tlie  d^iJ^Ue. of^Ai/ks  bjtVis;  r. Willx am  ' 


.  #  ** . 


nut.  .    TntB  WM  fm-acti6li  6r'^«ctm^v1iK)i^^Mi^  H«^ 

yomMrtOBy 

Zukuffiid^  ^^ir^ds  trted  'before  Mf.  JtfeAftM  i'to'X^  a<  *6ie 

SMMms  a  verdict  for  the  lessors  of  the  Plaiatiff,  witlr'ifij 
::JS5^    daiimgeB.     . 

caceofUi         »,.     »*   !i    \  ,  t  •    ;  ].  %   i'-   •»     nlJ    ,^>  V5\V 

pfop€ffty.  6II»  .,        .  « 

*^y,,  •  ' aii«ii«*te'(hfc»ing1eavc> -obtstthed  H' HBife; *<bi  ttt^ 
^'^^^XUd  early  port  ofthe'terai,  to  8WJ^  ^stbS^  ^*»!^' Atff 
foTNTeni      verdict  shovld  not  b^  set^iUiid^,  ^yd'^*4i<tik^ 

yean  In  po§-  '  ^      ,       ^ .    l. 

iT^iie'^to*  ^1^^^*  objecting,  that  as  the  iMefiSaii^  '64tf 
^^iSiil}^  levied  a  fine  ^IHl  proclamatiotis^'Witfkcttt^r Wiky 
tbemerid-  wos necewftiy  «o  avoid  it;  aiid  tliferc  b^ub^  Mtl 
^sQiTand  dBtny  ttiadis^  tfae  ejecettieKt  cotkHf^Wdt  ti^^sVis^ 

levied afine—  ^   .    %,  ..f      ..      .  ,*»., 

Mddiatuie    tzamed. 


/ii  ^f 


enti7»poiiet.  .', 

rioQ,  aadfliie 

lightoir the  ^  The  q|}66tion irbich  was  left  to  tite  Jury  6h  the 
^^e?^  trial  be  stated  had  been,  whether  the  td«s^  of 
^^!l^^  the  Plaintiff  was  legitimate^  whidi  t&ey  fiittbA 
S?Sl't^"to  ■  »n  the  affirmative. 

It  was  contended  for  ttie  IM^y^antittlsA  fb^ 
Ane  was  a  bar,  as  heitig'  fennd^  ^fi'^  {^bel^e^tei 
which,  if  it  were  not  tech«c«^yi  \irffe^A\  W 
in  the  nature  of  an  intrusion  by  a'limih^r  Mr  a 
party  yfho  was  entitled  to  the  possession  in  nght 


of  property;  by  holding  against  him  an  adverse      ll^r 
possession,  founded  on  wrong :  and  a  case  was  .^loB^em! 
mentioned  in  which  Mr.  Baron  HvUoch  b^d  dm     I^avis 
teroained.   pp|^r  sjtnjlar  cifcofnetaQoeA .  before     j^v^s\ 
^im.at  Gloucester,  ttiat  a  fine  with  proclamations,  •andaBftESk 
wjt49U(,,9ttJl>899iMlit  entry,  o[^rated  aa  »  bifir^iV        »  i^t 
the^,^^t9£|>Q9a€pf^Or  and  ooBSeq  '    ^Jiv\! 


action  of  cgectment. 


i.»  w»i  \-*ii  .>•'**/ 
j».lj  .\r'm  .hrw 
''♦?(*:;; »/  Kiio*t 
:'  ,  'S  in  nt  t 
i  ^,'..'(;;/i  J.«:i, 
.  .  •     .."  .-.  "Hi 

r.Ii'    :<»     ^n  IS 


\P/Ij^^  JBarm\  Hvhh^a^-vo^  read  j[(be  Jmitied 
'^ffflSS'S  K»PPP*  ^f  the  etidctfite^  giviP*  r  Otf.  |h«l 

.       .    ■  .'        '  ^  ,   .    '   --•    .f^-*.f, 

^<i,  the  first  witbeto  edled;  stated  that  lie 
•11^11^  ^j^ftyfj^nr  y^ifi^  ^cd^^r-bad  Iwowa  .<;^ 
^V^Hi^n|c^  l^e.wi^  j>oiin  ;-^ren»embered  old^tvincf 
'%few  ;Md  the  jcpttage :  he  lif ed  in/-  'He  died; 
Mxr^ejf^ara  agq^and^'l^iiS^iirli^sin  tbensofe^i 
tf^. frpip, iffaich  faqbel^  to  ca»y  hid  body  to( 
t^  H^T<^* '  Tibere  is  an  acre  and  «  half  of  ig8r«» 
4e^aif4  p|^^id.^IijQew>iSI^^ 

jnrife ;^-'faad  h^BBcrd  the  old  people  say-  that>tK<nw4  ^.  i/l- ,.  !!( hi 
was  their  eldest  son,  and  next  to  their  dai^^hterj 
ai|4  Jf^fffmmm^  fSter.fTan^        Mary.,  JAhn 
y^^jsfvairf^edf  and  had  children.  -  There  mte  liot 
^fpp^-.^.j^e.Masqu'^!^^  ':   ir-'r^i  -/n 

.  JaiKtes  was.  a  grown-up  fellbw  wh6n  witness 
^W  ft  l?9yi'  WilUaj*  J>aw  ic«i#  ftHh£d^f\ki8 
fifj^yj^^  qr,ttP^lwgfWt^  :k^9re:hia4tt^th40  Uv0i 
^/#  i^f,fimlAe,mai»tmfied  AiW    WiHiaagri)i«rv 


1  nil'.;  fiii 


».' 


1  ,n*n  • 
.t{''t    1  '-  r 

,U'  w.  ...  ..  . 


TjffP  Pi«M»  v  i:<Mt  ^«WWVW* ' 


he  IM  neftrch^^  (h^.  pariah  r^gistew  at  ^^'"^Vl^ 

the  ba^  qf  jam^  X^««l«»»«^^..%-h^#S^, 
S|^te(jl  U^^jt  he  bad^iearchea  tl^  flan»j?.  jr^|?^^ 

cji^fm^t  wi  pre?«it  Defe»^^  Ifprifl^-;^!^ 

Oft  i^fpati^^  komg  no  other  t^^ff^HiiS^Hh. 
W«nt  Ip  the  a4iaiiiinf  cott^e,  and  serFcd  SainA 

old ; — had  known  the  cottage  ever  since  he  can 

\MOfB>  idkkHt  thft  flajnft  ^BJsia  wHffTi  Iffttlftrr^n^'-"^ 
.4«laOi  tolk  Af, /<iin«4.  a»  the.eld^,.,,l|f^^nj»rried 


dgifin  Knrruiw  imrcKc^  ctiiu  iiKjy  uiu  not  a^^e^  ana        ^^^^ 

Irett^med  the  bam  into  a  (Cottage  for  ber^   ffb^    IMtiStt 
old  man  daid  to  witness  be  would  hate  bis  son      ^^J^ 

pro^fcto  liii^  eitamined  fiAe'  frtm  the  'Cftii'^ei^-' 

2  i&cd.'t'  'J^AAfi  SI^  and  ITff/^iH  ibe;  t^hiik 
nmS^d  Mnikalt,  \ai  wife:  John  Otijj^teM'i 
aini'(r'i«i!y,"fcfe  \h*ffe;  AeforcflSitttg.  TWe6  ib«i 
ta^^lsrtftiei^a'fel*?;  't»ir6e  ^aM^  i  ottte-  oHiAirt!,' 
ftro^Kl^ ^ ItMd'a^kl  6)»in«(i6tf  |MWtufe/'. til  tlUt 
pJi^}^4^l%$'^^^M  l^tei^.'  Wamtftyfrt)iil 
d^H^dif^'^'M^Mf^  (o  \r«AH  -5X0^  and' 1^^^ 
heii^^  t^'tA^'|tt^iftig<^.  WnManfy  from  Or^ 

'trUk^klHird  iaiu6  t>rovM  that  ITtll/laM  2)U^ 
atiiA*^S!a^ft^Bad  li«6d  in  the  c^ttiige  ever  «inice  tlie 
d^ttfof  old  JAifteff—that  the  name  of  the  pre- 
sent' Del'ehdftriifs  tHfe  wag  J7<iWM«A.>^-*renken^ 
bered  Annet  then  Jamet. 

VkVd\H%¥  flatetliS;  aatt%<M  tl. ;     .       ^ 

"  !/li^iyefiiibtloMisi(fii  <i)f  the  Ireport  ihtt'VetmtA 
JtHt^^'d^diikl;  •'  If  is^s  contended  thM  ti'  me 
"ttavfbg'^d^  t«iri«d,  with  ptfoolamations;  m 
"  fiJmiiA'^^tilicef  '^t»  ncjtceMftry  in  wde^  to  avoid 
"  it/  ^ AtHhb  kidiBent'I  inclhiitfd  td  this  tpidkkm ; 
"bUfiftfetwaWir/lipdii  what  I  conceived  to-be 


'^*'*tiv«d  ten'  or  ti««lv«  ymvi  lnfere>iWgoi^«0, 
«<>I  «oMidei«d  him  as  a  mewg  i<piMifct  iHmiM- 

^f<'iui««»i  ^'  Buft  Igave<  I>e|e{Mi«ii»lteM!lil«<fcpi4«l()' 

•..•..»-••'"»,  >..     . .'   .    -  F.  ..!,;;.■.•..,  :)bMn  Y*in'«. 

nMia  '^ase-  ^n^hsrem  «h«  'Fii|iiKWi«ra^M|tAnM<tb 
1tek«^Mk  entity  Maiire'  heieoNM  mfAMmimfiita^ 
niBDt  to<r«e<yvcr> possewii^a  .<>Mhc»«j»<prfiiwi>ii|li' 
Mwt  tlie  Bef«fidaiit8'bMl  noiimtitiStliiiimTlti^ 
m  dP4fr«felM4d.  tp.Ub«  sti!Httitn$>|Uf<H».tlM<aiwf 
h^iMerms  itiit^:$t  .any:  tiaieiilMi*>w|)MJ$beMif 
tenants  hj  sufibntnce,  or.itenui$^.l)ktaiii^.iiviib 
demand  of  poasestnon  by  th^Plalntift'had  huttt 
iMHAplmi.  to  &«!|Mi»v|il,  aiirdta»6t»iifi|»pl:|1  gt<wt 
ti^l^iaw3)rf«adi>«t8::tb»|»ttiflB|j»it|wtfilw^d 
^oqseqnently  nothitogj  in.  th^^  prei&aei  Utti)<MhB 
-fine  itselfi  therefore,  nihil  opecaviti 

Hhej  mrgedi  4hat  the  eati^sand  p.MwiWiilfcm'Hf 

}Fta^:Z]»atti»  had  no!  .«iv>m^4iaiA«wria#t><(>^ 

pnopcfty,  li»r  that  it  w^b  aeii^&^x'fm'iMti^mM 

Biglitfiildiitir  mo9fkghl^shi^^f»M  HiUlewMPv 

'  the  Siidatiff !«  right  of  .entry  as.  heij^ihiftililMft; 

•and  they  eked  Co.  XtMf.sect.  2(196,  ,where  it  is 

.0^14  «*. tf tiniattrt  yiBea^fHiMi»glaW»''ttnfee, 

; hare  issue  .twp.so^  ^9f|^^  <|f*sed,  and  the 

younger,  son  enter  by'  tbatocnent  }^^  thft^d. 


(OntK^iiBirw  «%»«  no]kwittot4»o^i(0  t}m  4«Mintf  aM^mmmm-. 
•MMMKttet>^eii  the  yoimgw  t^fm^heitfiA  Into 
thivKiiidi  nftiylfce  destfa  of  bisfiith9n:  befocQ  any 
entry  made  by  the  eldest  «<m,  the  law  intends 
^m  ^i'^tM«i)<  clakaine  a^  .h«ir,]^hji;^#i»tti.er  ^ 
tad  i»r  4biWb  >4l««ir<eld«8t  acp  ifMm»  ky.  •  th#)  tifiiie 
^MQtdtJmMattOffayj  i>&l|«ir  itq,biflifwtMir,  M'^ 
<bil>Mwp  j«ay;  wD^r  npon  th»  iipwiAiDf  tW  jrofMuwc 
wan'tKatwiriwnwMiM  the  des^ent^  hf€9MS9.|tit^ 
«W»flqiik|icu«M«e  itii^"  :Upi«i9  ttot  4oqlri«?, 
4Mr(«iilmttttJ94)tbat iimtiua^oas^  tiiim  bad  jbw^ 
iMMtMMMr  oCithtO:«ldfist>soa:  and  bear: of  |tb«  i^- 
jlM»idtfHig/««MiMv>aiid  Muneqiicntiy  no»  titile,had 
b4«a.g«iiaMl  %i.<inaBg;fasaiinib  hiiiA:  tbeyitbewi-r 
Ati  iiMisfltd  <tluit(  ihitJ  Haintiff  .ww>]|Ot.  piktrlP  Ilia 
•ntrji!  «n  aiTMdjtheiftaie;  His  ag^  of  eii!td{]r'fu<«r. 
ieiivaMris:rigl^  of jposaessiooj  and  prevtet^sa 

Vttobgfillfaaii:!.'..-  ..^  ;        -;     :  ..."    .<..<;>-:,:-.'« 

They  also  cited  the  case  of  Doe^  on  die  demise 
*trnJlNM«Ji^i  v>.  >Pe»4iPM'  (tt),  alluded  tovsn Uhe 
ttM^<lmn«dJ«iclg:eVr«porti  aB  establmUiig^ilHIt 
a**ac*iukt>«n(ry,  in  siicfa  a  case  als  this,  •:««Mf ai«|t 
tM!«BMiftft«i  tt««id<«i  flie  leicjed* nnd«rii«ild|Ur 
ciMJitiistaiiees'.  •-  -  .:.'.•  .^/i.jL' 

.Tmatmtifm^  Mvmm  •»«  .sv^^>po^ti  of ;  th^ 

"'     "'■      ••'•   (a)  S'lHaalfe&Selw.ail.  '      '  "   '    '"' 

•vbL."  3Clr.'  '='  ■••■•■■  '3  F'       "■  •' •'  >■•.-■♦'• 


?|^       flilA,^4>l'<»miW)l»  IJ4l%fen«U)|0figi^«K|l§jnpi|Kir«|ft 

tM^fille/Vl;ll«Ch^|bfud  bei^n  JieyiaANfcp^lh«^i|iii>^lit 

ii(fl(HM«jfi|siH»..«ii>.ej«(3t^ni/  w<Ai^<wl>l«ifilieYMilf 
(»ti^;«n  |{W» pittlt|i89a«»    ••!  M.„Mii>  }(  .olqaiia  asi 

<ii:'t  ')i\?   •■;  .■.)■.-.,.■,.  •.••:..  ..J   trii'ii  ion  jHoisJfli 

%<t}»e^jsainfl ;  title. as  then [FlwiiAik  ina^ftkhaflf 
h«ir,«o  hi^ifathlr;•^foirMM:;h«tiJl«b  9Plfim4qtih 
rersei^r.'op  tlM»i(ifti!ieQtiiiM»AoUh«KP^«ll|i^ifisk> 
th»t.'he ,  was  iHegitwMNt^^ »«»di  tk»t^JMbjMi 

acquired  a  tortioas  fee  by  hig  entry,  n^^MtiiM 
circamstances  «f  this  case ;  for  that  there  eonld 
be  Aft^ottht  ofihis  inteortidft  tQ>nf)(^4^^>l^fiB* 
thff'is  <Haiint. from.. the  dedisratiQIi^^lP  tsk^ck^ 
twp^tcuftitis  eatryi.  Ahst  ilheii?|ftw^^|9#  itt^ 
giiimwtjt* .;  Mmittm9t)mJ3hifit9^AwtM(mtm^ 
pwfefftfiiom  <  t«f<he  ^t . 9% iab«|i«iMi4»f|i«it  ^ttgafV 
hmnifi  dfi9i\  a0<xMrdioK  «o.Krh<^>d«e|ni«')0^ijUHNl 
•CfoAoiflf  thftice«Hi^lUI»r|i.0pf9Mith#  HMHigfliiiibidl 
Im4  ,bfco»(  *ited  4i|ow(  Z#<<j^ffM,>i1vJwh4qr%tniitoli 
jthf d!e»^4»»  ;hef eol  tc^r  *it»<I(Wb«fr*Ji§rtJ<ll»g^(iflll 
!^aV^iQjr«^theJaitdi^(»rWr^tj^t,rfM:|tfh«feAIMlr 
th;  r,  before  any  entry  made  by  the  eldest  son, 
,R   rf?  f-.t   ;«:r.  ti',^  ith^i  oO  ^w'; 


Hiifieilit,  lA»MM9^'lAteyfclaiifr  by  thte'dame'titl^t     ^('^a 

M^ft^V^ttiikt^f  tte  »attie  daimby  dft«<  tHt^^'oAiiMI 

l4f  B^Mmmk^texitUUfth  it  mahuUtMttf,  vikAi\k 
jthmtAf^Mf^ming  o/tt Jiit^implt' (a).'^  '"IhttMk 
«ttM/'Hft|[ei«f(lftf,<^cr  ybutigef<itoii'  tia«ttt^>^g;«iiieU>tf 
fee  simple,  it  cannot  be  tai^tim\hetis'mm'iKt 
interest  nor  right  to  give  operation  to  the  fine. 
Ini9>li^ l'«4rtortimifii,  iro  doubt,  and < fabnc»l  Che 
HfecOMtjPgf  afiftwet '  If  ib«  4iie  in  this  (Ase' 1^9^ 
i^)tel64«?  (itfiibeCgMMfnii  of  tb^  obj&tti«n)t6 
llli<ti4e^«flM»^'<'an^'f(»«r'fine8<tvbicfc  operatb^ny 
IMM|eib«dt<M^f«<ll:bl«Nirfe<ni«llit  tb  bar  the  claiiii^ 
6^4^f«i[^bn  tfefrtflftpotjQl  orhi«ifii0p«rty  byi  h^r 

It^^bnfdi"  ••'"""'»  ^'■''  "■•  '- ■'•  ' '  ■•     '  '■  i.»<-!i,on 

"ffli^f  «ll)it6VM4dd,  that  {t< wa»  hbt  h^l««ry  t6 
HAeih'^itl  %iief>ekftiAtMV8postm»iott'Aik\i>  inM 
1^  #«>i^^¥§Uttded  oh  a  title  sltid  ^^kaptm^ 
bj^<ldi!ife'foi)id^  adverse^  «r  to  etitUhliiA  a  dii^elllm 
%^^)iriy  kttihet-^  tninor  tort ;  for  tHaft :  tim  (^wtm 
kfahJ^ieamfy^'UkteH^hneHi  dedodblo  froiih  alir«b4 
iilMAefti»tftBtM«  -^iil«r,  t)e(  ««A0}6iit  ^  t^  bkKw^eii^ 
iMi^illty  {y^thii'holdiii^  iwUlVfr  ^^^f  tti@  Efeteil 
4taif;>:9ii<d>(he<tihr«cti(%M^iat  by'lutb^f-vightiift 
tli^iAali!lit(ll}>^^d4'c0tttlttU^)t4rtbrt^«tep»d»(^ 

no;*  t><'>f>l9  ^lU   /tl    oli.ciK   vi'f)')   /lii;  'H  •(•.«)    ,t   fl) 
(a)  Co.  |«iU.  sect.  396.  fol.442  (a). 


7W'  CA^w,!iMTfU)i.«jl.C0.MMM(,.|> 

grefUatur/undum  afiemim  non  quod  sibi  vnfiHtu 
t«fi«»i«n<v»»,  ve/  jura,  wfu  facit  dissmituuUj  tei 

of.tilbiiAJtbftQliiffNtifi  o^ftll^«jttt«f;||)qA  fiCiiM<i 

(be iBMimdant  .nwa .notu^tc^  ;-; r://  h  .r/af  saS e V 
.:  Ml.  ;,   ..I     ,!  i.i  ii    M'lji  biyi.'u:  lU!  mlftitniBl'l 
It  wa9  therefore  urged,  that  whether  the  posi 

on  disseisin,  intrusion,  or  abatwanrtxJgiijitiWi* 
other  legal  wrong,  not  tept|i|ically  amqonting  to 
ekber  d£  thaBp.mD4eB«f  >iMitai(i.|ii^fiiatdi»^i4 
|dnd<  bf.  moEe  itbaor  •«a«^<  iti\irfid  suAffienf /to,Mlp^J 
povbK'vrattgAiV/ytl^iiiBd  loghMMif  bj«»iifMf<Nl^ 
98  would  obviate  the,  cjtaiaciabJki^fiiM  ^fih^m^ 
made  to  this  fine  of  parties,  on. which  it  wassai4 
^o  l^e- iR«i|p«rati^. 

They  submitted,  that  the  pass^e  in  IM^I^ 
'^.-   applied  tothe  '<jtl«4tidn'WliteAe»««>^«i|t»l!«'IWe 
was  injar(»d  by  a  descent  cast  having  tolled  the 

{\h'M'.- '  fbfe'  rfeailWil'^gitW^for.'Ithw  pttt«ii«# 

./.xi  4.'  'I  \i.;>,  ,:!.ii.i':l'l   .lit  i'-miiiir,  |>|otl  ol  nnil' 


^mkdlftVi^ffiiiA  tte'dddr  title  fegiifapst  finaat'  ■■     26flft  [ 
ri§h\i  ttlt^rtki>Avsemt)  «a8t/'  and-  A^prAsmiiatiiMi!  -  ^^g^j 

boW<€IUtt>ilfy>tiM  8aiD&ttt;l«.   >Iti!«hi^'caM>tlM:    ]>,^j 
cIMM^^tti'^ailtteyii'  to  the  Pl^iitir«  tttlo,  Midl> 

bl8tti!K'*^5  »•'**•-  »»••••■.'  •"  ••  ■  "»  ■•>•.•..•,>•••,: 

^«KH'f^)|h^«»ged,  <IM  the  do««riM>«ppl)r^« 
t(l^iM%ilM^^eM»  tlm  ^rO'eMlob  was,  y»hkik«t*iikm^ 
fKM^i6'A <rf1Iie  ptfrty-d^feadiuil'iii  aii<ii«lioii<bf  • 
ejkittilferit'  Wtt(i>«>  'ftt'  streAgtbeaed  bf  Hke  «A»tt(i ' 
of  a  fine  levied  with  precltttDatttme,  as  ^to  pifti  thd  * 
Plaintiff  to  an  actual  entry  in  order  to  atoid  it. 

">l\      till     l-l-    I    H-  .  ■  .  '( 

"ibayiiUlivelitt*!  Mbniittml  thattiie  rafeinuMt 

iitBbBikibm^pBtnab  differeaee  of  opinion  in  tiie 
(7QlWt,uMn-Bshin  6mAai»4Me>taintng  dbiibfeon 
thwtMiiMlt)^pireM«ted  by thelawoCtbecaM^iife 
itoMilH)Vfl^W>coMde)ratiofi.    -  .•  >»     -f 


.f5iHi«J41ottrlvi«>w., .^eUvered  judgpneat, , , .  i  .,.,..; .     •**  ^ 

)id,i«Miii»tli«r,,^e,pQM<ey»fif)a  .AC:^b^i/)«f(W 
>liiM|  MMoh,  iandfiw^  §cqpEfK|i  ai ; : lK>  entifilft 
them  to  hold  against  the  PlaintiflP,  and  to  deprive 
him  of  his  right  to  pjroiC^i,'^  jby  ejectment,  anless 


lSbJJf[  liOftlship  stated  the  priacipal  rirrnmgttiiqrihiii 
^5w«     eTide»ce--tbe  death,  the  entry,  the  cMtmned 

t^lHliA  iiAiliil».)ii«f  the  tetaoDDfslbe  <iPlanti»>i 
a£|>fipta0P«..fintiy^  whioli  «flli«h|Mdih<»iUlh» 
e%:(i«tf  tlte.«iK»iQilaiifce&iBiMM}aride)ai4Uiiteu 

%ttlhlwfcc4<mofeHi  i«leqnliitidtWt:dtti#»hs# 
4llfertHi4«illfwMitti  #Uait»  i9if  «ie^RH)|!to4iMrifibii^ 
MJB«|t9ii««tr»jb0vQhr«Hrigh#^|pw«Miural  Hit 

mKOAtitMft  *fm9K0<  |iiir—iiim|i>Mt»o»,iari  Jot  2«ir 

Slit   ')»»  .■.  .  -.;  (.    i(.    ...i*    fil    aoH   srit  V<f    IwfliBJd" 

xidRDAlItt,  BeflBiidiiatefitt^iupJ^efy  Im^iwiiji 
<;««lnidw]»  4>ii*>Ll«lMtightiati«biEifidiyii11tkMiiiV 
49|M«amci;t>fitnitfa;  *»HiiMAn;«c<8toaHiqat>rti"' 

v^MtfiilMbbjpMweaiUMMiiadigiindfcfed^ 

«ir<l>fPfiJigiib«  paiterteit^^JtilfiiniBiitk^diitonig^ 
»  8attflMiitninter«ali4d9i|a<tfaBaefMpqfUfittB8nl* 
a  lide,  however  base,  as  would  give  operation 

fRli9b  erft  fiiiv.  nu-^  leisnoov  ariJ  vd  noi8848»oq'tn 
il8f»il  f.  vrf  norna-^^soq  ^^aa  £  er.w  isiiiBl  adJ  '><^ 

9*5l^n!!Ala^ld  JJHlwIiRWfiati^Hini,  jQi«oUibt»ifii^ 
%8M^^,ife!Mlef  ,itelfl|>«rrftw6N^  jw^d  W 

«%^[  lM9!v9ilfailtPdb  Miiiwi^laredDcMbkieatPf^ 
<»IINHNM))^fltfftip«f<l^  4»f«t|«Mfiia  ;SBhd«qiii9iMiV 
<Npfo|%ii<W<llMlCoilfr)b,i<iik^enlhc<f)eit8dl 


ii9iiobao:>  orit  .^iJus  'i<l»  .fli*  »'*  '"''•  -;om  ibiv*     M!^ 
iHffoklbfcBwite  that,  ffc«ndn«dMt(if  W^MHSMM     9Jm| 

itfiateoftlV)  fAlteatiHRofl  tiii»  l>iBfeM]iyif)«  ^IBfj^ 
wd  Um  i]htepi»f IttK  poBiMsion^iittiMlit&e'tVlaJt 

ifMrieOjitUiiAifeiiiify  inMM>«|<  «iv«ttir  tfWd^%^ 

lUi  l»iB<iMtto«f^ateii  ■  ir.Mwhxwaet"  >»biMw»<ili> 

was  ratber.aodHrtHBWii«iiiirfpot»««iitf»fei<igte^ 
obtained  by  the  stm  by  tbe  permission  of  the 
islhnriiii^  ^>)ki»aife»tiadBMJiioti^piiil«MilHi 


bein  itlMitbflrattrediAabtaoiriihisiisbtKtfeiilif 
sftiglniitiludTbiingteRbsDiiMit  ><iic|t>lil^^ 
fjiiidl  jbii  itig(htte>gi*ery(i»pet«i<»<Ulii8Ti!igi»idf 
j^flnia««iDp^)indiii]gbt:pti  wijrvffnq  ddMtaiatNltb-f 
irinBa5Brfltl990s«eB*Di9rilpti*iHofHGt^ttiiiHiai&u»  a 
noiJinoqo  n/i^  bliiD/r  m;  .k.ucI  T»vi»y/o»l  ,*lJii  « 
Itihoton^tf  MierariddriaAitlkttklrtasMttliid^ 
of  possession  by  the  younger  son  after  the  JHilH 
of  tbe  father  was  a  new  possession  by  a.  flreth 
^liltetbMafMsltiie^arigiiifiBfeMHiigltfi^  pAMtikm 
ilMikfitdriifii»/a4mM(Btnba«4«niifcl.H(4BMM^ltl^ 
hMfr  beeoi  l6liMfa«iHdi«tfa«^|ttMta|<iA«M|^d)Miii»d 
atte^  j«oal^*>tl>e>nf|pmbM  iMile^vilMil  i)«i<^ 
.^MMimp>6Jtte  ftHMqUtt^  ^«<{filM^4ile&i»%i|l^ 
f;teAM(l>9ri1ii&BlWher«f)tiMh^^»^aim<>^^ 


Dot  dBtt^    ^^^^  William  Davis  a  trespasser.  ,  He  was  not 

9Ayti     so  aA  initio,  or  subsequently ;  thjuugh,  i^  fia were 

B'AVitf  *    aftef  tl^e  4eath  of  the  ancestor,  he  would  d^  W 

■ftdaiMtiNr.  a  treis^passer^  and  not  what  it  is  said  he  wiu;  in  ^e 

^fpgat^^tan.  his  behalf,  a  stranger  datming  to 

enter ^OA,  his  own*.    Still  more  difficult  is  it  to 

shew  hi(n  t^.hava  been  a  disseisor  or  an  infriider: 

and  eren  if  be  wei;e  aaabater^  that  wonRndt  be 

sufi^cient  for  the  argument  on  which  the  J)^feD- 

«bat>  oase  rests.    So  far  the  parage  cjted  from 

LittitUm  applies ;  for  althoughr  the  obj^ect  ol^tlie 

proposition  there  was  to  shew,  that  a  aescent 

cast  after  an  abatement  by  a  brother  does  not 

toll  tbe  entry  pf  the  heir,  stiU  it  ajmlies  so  far 

as  to  establish  that  an  abatement  ma;^  nql  be 

tortipufl^,  and  that  is  a  strong  ailment  against 

th«  pDOpMitton  that  tbe  Befendant  acq[utre3^  any 

PoaL  jatereat  or  estate,  under  the  drcumstances, 

tfi  w^xcant  the  levying  of  a  finie.  If  it  were  really 

a  receiived  principle  %d  law  that  an  abatoi[  ac- 

^diresa  fee  simple,  there  m^t  be  more  in  the 

argiuQentr  if  this  were  a  dear  case  of  abatenf^t, 

bpt.  I  ii|o  Tiot  think  that  it  is  any  thing  like  it 

Tiie  pw^»f,  I  tiunk^/put  that  beyond  doplit  ^o 

lion^itute  ah  abatement,  there  slund^  li^ja^si; 

(omt  possession  entered  en  by  the  abator,  wfao, 

«s^ip^  tb^,  case  of  .iptrusioi^  sbfiuld  be  a  stranger. 

There- must  not  only  be  sya  ouster  and  an  adverse 

ipcissession  to  constitute  a  title,  or  m^oid  by 

Jwr4«(g,:^ltefctfaatvd^      most  be  effected  bj  an 

4ntry  when  the  freehold  js  vacant,  and  getting 

^Iheli  a  po^fsession  against'  t^e  heir  or  devisee. 


MICHAELMAS  TERM,  4  GEO.  IV.  fij^" 
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|o  form  a  .correct  notion  of  the  entry  m  this  _^ 

case,  ka  applied  to  the  question  tiefore  us,  we  "^"^-^^ 
niust  look  at  tb^  original  entenngi  and  inquire  «• 
wnetner  that  was  wrongful.  Certainly  ft  was  ^^^^S- 
uqt.^  it  WAS  not  only  congeable  and  permissive, 
but4t/the  request  and  invitation  of  the  father  ; 
and.  thai  leave  and  permission'  may  well  be  pre-" 
supied  to  nave  been  continued  by  the  brother. 
Hereihe  Defendants  entry  was  not  tortious; 
anci  Jpp  claims  as  heir,  fpr  which  there  is  no  pre- 
tence. ^  TiijB "words  of  Lord  Ellefibaraughy  in  th^ 
case  of  ^ae  v.  Perkins  Ca\  are  very  much  in 
point  to  this  very  case.  He  says,  '*  It  seems; 
that  in  order  to  constitute  a  title  by  disseisin 
th^re  must  te  a  wrongful  entry ;  .but  here  thiere 
has  been  no  wrongful  entry,  but  only  a  wrong- 
ful continuance  of  the  possession.  As  to  the 
want  or  entry  to  avoid  the  fine^  it  surely  needii 
Hot  inucK  labour  to  discover,  that  if  the  fine  ope- 
rates'notbing, 'it  cannot  require  ah  entry  to 
avoiciit.^'      .- 


f<  I 


V  f . 


Aitnoagh  t  did  entertain  some  doubt  on  this 
case,  1  am  now  clearly  of  opinion  that  th^0  is 
no  groiind  for  disturbing  the  verdiot/and  that  W6 
oug^'t  to 'discharge  this  rule. 


Gabbow  and  Hullock,    BaronM,    declared 
vMr  entire  concurrence. 

^    .it  mI^     t     ^         ' 


r,eiit 
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ShtS;^  WEALEaif*d«lkfeft'Mfl*h.iy;f  "^  ' 

from^h^    time:  ta  wa^vter  ^a^-^Sidmit^  ^ns^i^^ 

tioDof  bau,  on  an  s^davit  stating  that  one  ofT/llM^ltoil>«4«- 

fon  offer^  scribod  OS  of  SpcHcer's  BuildinffSt  JEtunter-streett 

tkatpurpoM  LiXverpool^  was  a  journeyman  sadwr^^^iMit  be 

be  netnauy  «  A^  Aeett  tenant  of  one  of  the  houses  there,  bat 

^^?e'  thatrfae  liHd:ieiHkitt  h^us^i  ittl^i*eiaiiivQd4)}a1iir* 

ho^^T^enhe  uiture,  and'  was  no  longer  a  houseke^itlir  haia 

^•^^e^,  lodgejc^w^h'  the  tenant  of  another  house  in  the 

!?!IJ^?;L  same  Buildings. 

tiMr,  he  IS  not  .,^         ,    .         .«%.,. 

IMimMble.  ""-    ^-^  v--tO  :  ;^> 

The  affidavit  of  the  person  offering  himself  ax 
bail  stated  that  he  was  a  housekeeper  at  the  time 
wKeii  he  made  the  affidavit  of  justification,  aod 
signed  the  bail-piece,  having  a  house  in  Spmeeti 
Buildings;  but  on  the  10th  oi  November  hie  quit- 
ted the  house,  and  his  wife  and  children  had 
gone  to  Halifax  to  take  a  house  foir  residence 
there,  and  he  had  removed  his  fumit^ire  to  a 
wharf  in  order  to  be  forwarded  there*  The  af - 
davit  also  stated,  that  the  deponent  had  be^n  in« 
formed  and  believed  that  he  or  his  wife^  or  both, 
were  interested  in  considerable  property,  under 
the  w|ll  of  his  wife's  father, 

Jones,  in  support  of  his  opposition,  sub- 
mitted the  vfigue  btate^ieiit  of  title  to  property 
was  too  loose ;  and  <that  the  fact  of  tbe  bail  n^ 


HwnxMJMJkm  TBm,^4  csch  iv.  7fl 

being  a  housekeeper,  having  ceased  to  occupy  1939.    • 

bis  bouse  during  the  perfecting  bail,  he  could  ^'^£j^ 

not  be  noig  ^^itie^Mixi^^fy^  , ,  ,  ;.  attd.9ikcri 

iQtk  ^«hev  Mttean  part  oi  th«  lifiAsvU  JblT.dkW  --^^ 

£MPb  cdM{u)y  triiisve  We  Coort.of/Kkig^s  Bench  ^^^  ^  ti 
detbrmiMd  tkdt  bets^tJ^aiil^to  take  akoiisefrw^s  w. ' .  .^rt^Th 
abt  iiitf  eiiUit 


"fb^tjGcMift  h<»Id  th«  oBjeoirai  f dod;  ^«biiihe 
bail  yffMi ' 


<«)  lClully'«IUp.2M. 
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Sir  William  Grant  and  others  v.  Kearney.      ^^^*^  - 

The  Society  of  Lincoln's  Inn  brought  the  pre-     ^j^^' 
seat  action  in  the  name  of  the  Plaintiffs,  their  ^    rr: 

special  plea, 
by  way  «fj». 
tffiettloB.  to  an  acHon  of  trewaw  tjunrf  elauium/tetU^  that  the  Uem  in  f«»  was  part  aad 
pai^el  of  the  liberty  ofthe  Roflii,  and  lying  and  being  wUkin  the  mme,  gUmdeta^  md  hemg' 
p^qftki  b<mMdari€$  <&er«^;^that  the  Defendant  then  wa».  and  at  the  time  wfaen^  d(Cm 
wu  0i  ikkMUM  ^md  resident  wUMn  ike  said  liberty,  and  Beadte  f  Aer«iQf  ;~that  ^  and  itii* 
CnUf  tiuinhablCantadf  the  aaid  fiberty,  from  time  whereof  the  meniory  o/man  ia  not  io 
the  contrary,  had  used  and  been  accustomed,  at  their  free  wiDand  pleas«re»  yearly  eatf 
ifMry  i^ifr«  on  the  feast  of  the  Ascension  of  our  Lord  called  M^iy  Tkumdaiyf  to  go  and 
peraiabalate  the  houndaHea  (tf  the  aaid  liberty  ;  —that  iit  the  said  time  when,  Sfc,  h^nc 
tiie  Feasi  of  the  Aacenipon  calied  Hoty  thwraday,  the  Defendant  then:  being  such  inhabi- 
tint  and  Beadle  of  the  said  liberty,  togetherwith  other  inhabitants  of  the  said  liberty, 
wqndwtn  fyaiwAytoeiiMr  the  mad  liberty  and  the  botmdariee  theretif;  and  in  their  satd 
perambulation  it  then  and  there  becan^  necessary,  .for  the  purpose  of  such  perambnta- 
Hon,  far  the  saldinhaisltaQts  of  the  B«id  liberty  to  eater,  pasif,  repaas,  and  perambulate, 
ip,  along,  and  over  the  s^d  closes  in  which,  &c  ;  wherefore  Defendant,  as  s«ch  inha- 
mutaaaforeaald,  for  the  purpose  of  the  aaid  perambalation,  did  biter,  pass,  repass, 
aad  perambulate,  in,  along,  and  Over  the  saiil.clo^esr  as  he  lawfally  might,  for  the  piir- 
ptMe  afoitaaid ;  and  in  sodOkigDbiiAidant.  with  his  feel4n)«hlking  anafoldably  a  little 
trod,  &e.  tilie  grass,  ^c.  in  the  said  closes ;  averring  tliat  the  railing  was  an  obatrucdon 
to  this  Defeiidanis,  standing  over  and  across  the  #ay  by  which  sa&l>  inhabitants  were  In 
the  said  perannbnlation  to  pass,  so  that  wUhout-  a  little  digging  up,  throwing  down,  and 
Mmevfaii^  &c.  the  inhhbiumts  of  the  said  parish  aad  K|ierty  conld  not  proceed  to  aaake 
said  perambulation ;  and  therefore  Defendant  did,  &c. 

,  BepBcatioiiy  Prwbidi  wm,  becaqse  frqtmtiiio  tliat  the  said  last-mmtioned  plea,  and 
Ihe  matters  therein  dbQtahied,'«t-e  wholly' insufficient  in  law :  fret^ating  oZio,  that  the  said 
dosepdled  the  Kjtchen*>niden,  and  the  said  other  close  near  tod  adjoining  to  the  aame. 
hi  the  aaid  first  eonnt  or  the  jj^d  declaration  mentioned,  are  not,  nor  at  the  said  time 
whan.  Ac  were,  nor  from  time  whereof  the  memory  of  man  k^not  to  the  contrary  Ame 
tf«a,  yaft  and  pifeel  ^thi  liberty  iff  the  RoOa,  In  ihe  county  of  JUiddlesex,  and  lying  and 
habla  ^dMu  Sesame,  lAtaate  and  'being  part  of  ike  boundaries  thereof;  and  that  all  and 
•ingalartheinhabitantsof  the  said  liberty,  from  time,  ^c.  have  not  used  or  been  accns- 
hMMd;  at  their  Iree  will  i&nd  pleasure,  yeariy  and  efery  year,'  on  t|^  feaat  of  the  Aaoen- 
don  of  our  Lord  called  Hoiy  Thuradavy  to  go  and  ferambidate  ihe  houndariee  ^f  ihe  mid 
Jper||f^  In  manner  and  form  as  the  said  Defendant  hath  above  in  the  said  second  plea  in 
that  behalf  alleged — for  kJepucatiOn  in  this  behalf,  the  said  PlainHflfs  say  that  there  is 
sol,  nor  firon  time  whereof  the  memory  of  man  is  not  to  the  contrary,  hudhleeny  any  cue- 
Isn  used  and  approved  of  within  the  said  liberty,  for  the  aaid  inhabitanta  qftJie  aaid  liberty, 
^M  f  saAiHUi.ATiHa  the  bewtdeaiee  qfthe  aaid  Ubertyy  to  go  into^  over,  amd  along  the  aaid 
eleaea  in  which,  &c, ;  and  thereupon  issue  is  joined. 

Held,  that  protestation  ofthe  matter  protested  in  the  replication  has  not  the  effect  of 
tdaftittiaig  it,  so  as  to  dispense  with  proof  of  it  on  the  trial  of  the  iasue. 

.  Evidence  of  a  custom  to  perambulate  the  boundaries  of  a  parish  not  snfiicient  to  suppoft 
ma  allegation  in  the  pleas  of  a  right  to*  perambulate  the  bonndarieH  ofthe  liberty. 

•  Ytfdtol  Ibr  Defendant  set  aside,  and  eittered  for  the  Plaintiffs  lit*  io6fe«m/e,  on  thi» 
'  of  Defendant  failing  to  support,  the  special  pleas  by  way  of  justlficat4on  by  evi- 


s::* 


(mnbU)  bad,  as  traversing  more  than  the  pleas  alleged,  if  specially  de« 
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X I  cao  ui  CI  9  auu  ifBonit/cia  •  vi  >  ^nvj  jcn^uuiu^v 

g^"^    quare  clausum /regit) f  against  the  Def^idaot,  an 
W^AkiW  iMbaVitant  of  the  lib^  M  ibf^  itoEtapMlaHft- 
ing  and  csiteiiiig  the  gaffAesi'  bfttel'liiBiosqe  luol 


'  The  declamtlon,  which  was  in  the  wni^ltnb- 
muk  fokiifv  stated  that  the  Defeaidawi,  ^  fca£ 
ij^^'finnee  aiid  arms,  brokean^^  cttlemdaatiaif^ 
titncfoae  called  the  Kitchen-gardeiii  ^gi-gpAxA 
tai^^Nlber  clols^e  near  to  and  adjoiiwd|g,t)M  sato^ 
wi^Bhi^iSk\  lying  and  being  in,  ittdo^fMinAadl 
aroettai*  hm  called  Lincoln? 9  Jbm^  mitMcAHilgfi 
efi  JiUUIsMv;  and  then  aiul  then^^/wjfahaobrtba 
kffiee  or  licence,  and  against  die  J«ili)iof  t^ 
Flamtife,  passed  and  repassed  ifa^bgbHSgjhmfc 
over  ^e  said  closes,  and  pebabbubtted^iithe 
satiie  V  ftod  with  feet  in  walking  tsod^dto^  isd) 
trampled  upon,  crushed,  consomed^  fauvbi^iiikiAs 
the  grass  and  herbage  of  Plainttfei  >of^gdsslitsti 
Ine,  to  wit,  of  tb(^  Table  of  Sl^  ili^xk^ppmmiilf 
andbein|^  ii|  the  saicl  ftrst^ijs^iiipiWflrtlawiiaWp 
then:  and  there  grei^tly  broka^ :dtain^gdU,^i|M^ 
spMiied^  certain  wooc^e*  railing  df  thte^^dtfilUiiM 
tifis^  of  gfeat  "ralae,  to  yni,  <^  l^e.*  va^^o£  <$£)^ 
tbeU  -eirected^  standing,  i^d  b^i^.^^Mkbsiil^ 
clone  secondly  mentioned.  •  *  t  tnebno)t)(T 

There  was  a  second  count,  cllar^^>xth9i^^^ 
Defendant,  on  the  same  day  )aadi;fftkiv':)iiti^' 
fprc^  &c.  brol|ii^»  £pc-  e^rtqim  »at|iiiii  ^osddi' 
railingt  ^f  tlw Talins «f  5#.v  > then  trastifH^fbtppfc^ 
ingp^  Jkc.  et  alia  enormia^  cqntfuqsdq^ci^iv 'r)'i\ 


four  8peciiliplfiM>  by  ivay.of  juptifioatwa^.r  v  a.         ^^ 

oHni^jjar  to^  tSw  bmKiii|^  and  eateiAig^rKc. 
awl  jAe  JtmetJangr  damaging,  &c:  ia  tkft  im 
e«mtanbttkated;  and  also  aii  tA  tlie  bnahbg; 
dmagiagi^  &ie.  ia  tlie  second  coujit'meBtJbaealj 
4ciB  latli,  ilMaaase  the*  said  wooden  ndiaffikl 
ih»fiaik;(f;oiDuU  meolMiied^  and  the  taid>wtt*\lei» 
ifiinig>i»lth0  second  count  of  the  4eoiaffic^ni 
Mtlitionctdv/>weife  one  and  the  same  weoden  in^iW 
iai;t  tedlDtft  either  M  different,  and  ^ras  eveefalM 
ftaMflifjtgqJnd  ;beiiiig^  i»  the  said  clesO'  ia  tha  iaid 
eollntfaatf jthafdeetovatiieii  secondly  meatiiiiied^^ 

MMfie^cferridaietinBar  aAd  ac^otni^g  to^  thespmnv 
iitetl»5^tcc(Haadt^ithe  d6qlaratioii;iBentiimedt< 
i^ftmmta^^  adbd  at  the  said  time  >beit,  te.  :weMv' 
4Mkf|rMt>i't]tee'Mrhemef  the  meiaorjrof  iMikir*isi^ 
tiaUo,ih«coirikaFXi  hate  been|Miirlaik/i|»rcaf6Q^ 
lftBifittH^i^:«A#  £a^  in  the  dranty  ofi  mUk^^ 
ififif,  ^d^ijfiitg^nndiemg  witkmtkes^^  toV^v^ 
dikadbaaiqr  jim^  ^  ii«  bwndmiBg^ « Aviq^7^tfa«it 
Defendant  then  was,  aad  at  the  ttnjie'adiei^  sflizL> 
was  d»  inhabitant  and  resident  within  the  said 
lUitt^fHnd^Mcadi9tha^0of;^li»lk  all  wch«irigu« 
hifathe  jidMibilaiitSf  of  the  said  liberty,  .fmhtlAskGi 
^idaim&6  fhnr<  tnemrarir  rat  man  is  aot  >  'to  Jte  ^ecmet 
trisq^^^&jDaai  aiid' b^Bb^acaiuftowMi/oat^llittri 
free  wilfiaiishplapsalre^^  ysar^  i^( 

the  feast  of  the  Ascension  of  our  Lord  called 

3  H  2 


mtimA.  Heib^  fluch  mbabttant,  and  Bcodte'Mithteiihid 
Vl^rti^:  ttigethet  trith  othier  hiHabitantaivf.tb^ 
niiM  libetty,  tcaa  and  were  peticmibiaidik^MiSt' 
hiirip^^nd  the  boundaries  t/tsreiff.aflAiiii  Mr 
M\&  'pdraMbVilation  it  then  and  tbetei  bcNJBiBtitiiii- 
tt^aityytor  the  pnrpose  of  s«ieh:pibMi&ti«tiktmir 
^i  Att  s^Md'inihabitaBtB  of  the  sfliNi^kMqri^teiiNF- 
^A,^pla96-,'  re^a«8^  and  perand)VdtAe'»*>ih)oai«^|, 
^d<Werthe  mid  closes  in  whi(^,<  >  Sca^^^VvwhAR- 
Partil^tifetidiakt,  as  sacfa  inhabitaii4  «b«ibBM]^ 
i6ti,hf6  purpose  of  the  said  peiliMnbuiatiokni  ^ 
^iHel',  "tia^,  riepass,  and  peramb«lM^  ^toiiaair 
HM  birtr  the  said  closes,  as  he  ktwAlliyI  nfigirtr 
itfr  the  purpose  aforesaid ;  abd'^'dd  doii^ilDe^ 
Asndttiit,  with  his  feet  in'  walkili|g<««avwai9Uf>A 
'^fttle'trod,  &c.  the  grads,  See.  «l tM  vfMiOtm', 
^vt*fHAg  tiiftt  the  railing- wto-  an' ''dbstraAtbDilto 
■  lh*^'Ddi^dlanf;  standing  (iver  ab<Liai«*M<ihe 
'^jT'by  li^hlth  said  inhabitants  mdteiKlbmwtii 
p^nimbtilation  to  pass,  so  that  mtibuvHni  ftitde 
'dig^iMg lip;  thr<»wingdoWBv  '4]fd'reau)VMi^,hiK' 
the  iiihkliitanls  of  this  f>«Lrish>eLA4>lil»t]E{odiiId 
'te«t  prbdeed  tb  make  said  pa«milniia«ioB;liaM} 
'tttfefeftlrfe' IJifehdant  did;  '&«?;:    n..i i ,;lji,Jiufr('»<f 

'"  'ni^  secdnd'  special 'piea><(«^  iuntoH^  ^arinl 

'sop^cfd'tr^^pdstield'  in^  the;  fcftoodokttoEpffitqof 

'■Afe  '<Wniidr<|^'tttfentibnM  alRliii4Mt0aLi$ast>' 

fied.   Actio  non,  'bbo^«i(M^,>  l8t^.;iiuidiiit<ammM 


fN»t  MiA  pasfA  of,  ifeir  lij^e^tji  of  Ai^  B^]^  ^^a^ 

ljiBsgAirkAii£Uie4aftCQ6^  ian4r^iUate>fatrwd/fa^      ^aMQAV 
ipadf  <tf jrfBfc'irf^&e'bottatlftriesiiOf  the  »id{  Wberfty^s  ^^^^^ 
bf^faoblCMeitfftiU  viMi  am)  at  said  time  «tlt€HPL  »I^A^^V(^' 
<dct.  i wai0  mt  1  iababitaat .  o^   and  neBul^t  ^^4^14^ 
4fte;iAiu^lihiA«yvof>a»e&o^      amL  Pe^<H^jflf(j|b/^ 
wdb  ltbebtpi;T^bat-all  aud  singular.  th«ifa\^i>;fr 
4akkai^i4f itibe  3%id  liberty,  fromfl<|tm  |t(^(t|f}||^ 
^i7iMmw4  ^nd.i>een  accuaton^,  ^  tfvB^;^^ 

^%BKAEoiA\i^-ik^iw\mo^  of  our  Lord^  caUe^^J^ja^ 

'^hiimd^y>,A  Q  :|;q  a«d  perambulate  the  t&<>|ifH2(frHff^ 

Ji^jtkAiAm4dikmty\  m^  in^  such  pef^mkpMf^iPp 

igf^ijUoii tabetic fitkrmigh,  and  along.  tAft,sfiiff\M^' 

rVfuaiionai  ^d$^i^')^hea  such  perambulatioQ  j)^ 

^Iri^^da  hQfllAi^^id  jnhabitahts  of  the  said  (ibqrjby ; 

-^^h^itiiatj  the; iii^aid  times  wheu,  &c»  heis^  the 

<ie|ibt^(ftii:/i?wd<PefendaDt  being,  such  inhftttftc^. 

;wi^i^timg  ht^^  of  sai^  liberty,  together, jv^^ti;^ 

otliaoitfarrtiiibabitants  thereof,  vms  and  w^^.p^-. 

diAlibadaftiirg^tbe  ffaid.  liberty,  and.the^^hpmqdaj^ifs 

Uhftivdf  ;riaQ«hiii  ih^r  said  perambulator ;  t^  .tj^e; 

^btiA  fauMtowntioQ^d  closes  thea  b^ii^g  .^Mtif^l^, 

!Hftd:bM«gwiihwthe«aid  libecty  ^Srafor^sajdy^^Rd 

bbaing^pairti  (oKrthe  bouadaries  thereoff  <  fit '  bec^e 

hmmd:w9isi.iwimmwy,  fcMr  the , purpose :pf4(>f[^d 

perambulation,  for . the «^idiababi tail t»t9  ^^jiff^ 

pass,    repass,   and  perambulate,  in,  over,  and 

imkmg  ^ite  osaid  JMtii^f^ntioi^d  Q^Oj^^e^  X9»^  the 

lopirpps^oAfohlwi^  V^rfvbflre£pkCft,,jfl*f€W4^^ 

-itaoqhxibiMAJtsfttt^  ^r,t|jfiiptirpi3^Si9^TUje^4 


TTJff  CASiS  IX  tllB  BXCtt^4ioM,  ^' 

'^^^fr'^  tbecloswlobe,  fipoifl  tkhe;J8ic/'p^*fiJl*IibfW«' 
ITGitANf  ^  Hiai  part  if  the  pdrishifSt:  ifukiimi'ik^ 
i6id'rth6«    ^^j  ^^j^  ^jj^  Liherty  of  thfr  Rofe/Jitfto 

l^ifAKWA^,  ctufaty  of  Middlesex,  tntwite  and  l^iil|^^k{(' fitili 
bc^itig  part  of  one  of  the  bouiidari«8  ^  Cl^eF'MMI 
Hberiy,  etfety  third  year  f  and  that  D«Ui<iifiii,^W# 
ikittBhioner  of  the  parish,  and  an  inhilttdMf4Ai9 
BUttdUe  Of  that  parish  caUed  the  ¥/bm^^^-*0» 
RdIM,  did  perambolate  at  the  said  ^ni»  ^it^ 
&c.  being  the  third  year  after  the  laiiVfiMttlhbti^^ 

latiott.  '"  -^^ -«"'»*' 

t.-.i..  .   ./ 

t 

The  other  special  plea  was  mnch  the  same  in 
efl^t  as  the  third,  '1  • '  ^'  ' 

•  1     '111  >t*  'jlU 

T6  those  pleas  the  Defendant  replied/ aa  >ti)^ 
^  fint,  Ptedudinan^  becaase  moTBSTifwtii^t 
the  said  last^menttoned  plea,  and  the'  hmMmv 
therein  contained,  are  wh<rfljinMflibienfMnl*irH^ 
protesting  a2so,  that  the  said  dose  tMed  ttM^ 
Kitchen-garden,  and  the  said  other  doAeHWi^ 
and  a^jommg^  to  the  same,  in  the  said  first  cotfit' 
of  flie  saM  declaration  mentioned,  are'  woC^  vdF 
at  tile  sttd  time  when,  &c.  wer^,  norftotetiitte 
whereof  (he  memory  of  man  is  not  to  tbecoB^ 
tra^  kofreieen  pari  and  jMUneel  ^HketStlBt^  fiftM 
1Mb,  in  the  county  of  JRkMfeic^  ttd  tying 
and  bdng  witlnn  the  same,  mtoatt^  ttal  tikig 
put  oTthebonndaries  thereof;  amltiMeiftttd 
dngnlartheinhabftantsofthesaidtibeitf;  fimli 
time^  &e.  hate  net  nsed  or  been  aecnsfMMAraC 
their  free  will  and  pleasore,  yeaily  and  every 


^ii^r|^.^4(^  intidUherty,  iamaaner  and  foniE^,  VrJ^^i 
aAf^hfi^DefpwdaAt/tiath  above  in  the  said  «eco^d  ^  "^J^*** 
g|^i^jfh«ilNehaIf  alleged:— for  rbflicatiok.  ^^^^^^^^a 
iMj^is^A^HAlf  thfe  Plaintiffs  toy,  that  there.isj|v4,f 
%fii',$>KMQiMvEl^^l2^^  <^I^^  jneniory  of  man  is  Dp^j 
t9fJti^9ifif)Qt^r9Cy»  ^<A  h^en  any  custom  used  apd 
^TtJH^^ef^rof  within  the  8s(idfibarty,ybr.f&eii^*^ 
^f^<^  qfxithe:^aid  Hherty^  ON  p£SAi(iBUtAt|^a^ 
thfi\imm^lf^^  9f  'A^  ^^w*  liberty^  to  go.intQp 
throngky  avetf  atid  along  the  ^id  chies^  \tt  i^^^hn 
&c. ;  and  thereupon  issue  is  joined. 

in  'uni  ^    -.!«  .»  ..  ' 

The  replication  to  the  second  plea — proteM* 
ing  as  before,  and  that  the  i^id  closes,  &c.  wer6 
n^t^f^t  ith^,t  time  when,  -ftc.  nor  from  the  tifn^ 
"^h^^t  ii^i  had  b6to  part  aikd  parcel  of  the 
W4jti1^t*i^«<>f!t£e  Rolls,  im  the  conntjr  of  JftV^ 
<if^Fwisw4j  ttwg  ^^d  l^^i**  Within  the  *amc!, 
^  Pi^g^e  )At^  amd  being  part  of  6ne  6t  tlra, 
tt^ilfld^ir^^  9C.  the  said  liberty,  in  manner  ai^d 
f|fffR>f|  jS^ffHrklleged  that  aH  and  singular  the 
ifl^bi)^t§.  pf  the  said  liberty,  from  time,,  &Cr^ 
b^:rn^  uiied,  or  been  aajustomed^  .at  ilkeijr 
it^fi'  wiHt  a»d  pleasure,  yearly  and  ev?iy  ye^f^, 
(M\t^ev,f«ai;t»  SXfO.  to  go  and  peramJmkfie  {he 
b&iti^Mfifis  ofiM  saUt  tih&rtf,  and  m  .$uckfer^ 


^^^Oand  fourth  special  pleas,  by  way  of  ji^sSiSf^mo 
^^ft^i7/ftIso  took  issue  in  the  terms  of  those  pleas,  de- 

*«*Ml.ilpl«i«^^,  «»cl?»  ^  <o>e  ji»niB4»n»rtiMfaflg  ^ 
HF-^*^  littjthe  fwiie  ii^ia«^r.,^uit(l^re3liaiid 
tion  to  the  twp .first  fiB^f^.g^emnss  ^di  i^myiil 

ment  was  suffered  by  default.  „„{  ^  ^ 

Um^^^  tnal  tbe  Jury  lou«wl^jhiX9'>l«e$t^ 
%  PefwdaAt, J       .U,,  oriJ  teiii£§ii 

,p^  a  foi;nier  d^y  Cttuf  ob^u^  f  .ni^<(eBI^«l 
«»H9e  why.  tH.  f  erdict  fopnd  ,l6f>l^^^(hiMF<^ 
o^o^  P*.«a»  P*"  jwtificatioii  «iUo.ia4.,njHoibl#«tli 
a^ide^an4  a  verdict  euber^.  $9r^^k^^i^<Wli 
%<^«M»d  that  the  flfwyrere^mfftPwii^^i 
the^vidence  giv^n  oa  the.tri^.^|^  W^^fA 
P^ef.^4ant.     .  ,.  , ^  ^  ,^„  ^^.^^ 

♦' ■  ■     ' .      c  h^ha-iiai  bud 

,/'It.Bi^U^MlJbck  now  le^  the.  ff^fiftft^^di  vA 

-^'    •      .  . ■ ,-. a<}q£  iiii" 

.«.  ?^.  P«t  the  pleadings  witb,iW|gffa«iWti(Mt 

lan,t;:.,aii4  at  jyeat length,  ,.k,^.,Ai    .mA\ 

T'he.subst^W^  of  th^ewlifiHSft,irj|ftiiftifoj(^ 
n»habitant8  pf  th^  Jibierty  of.ij^  S^oiiHMaMlj^filfcb 
Pjn4  of  ^i^,,,,«to  ii.>fA^,|»q^  l^i^fMfflitfttK 
**lr^/Wedi  partjk  .lw^4.4ffOT,  .iroiMgHfitHifb 


of«lht?fWiiiaili.  *>'  ?•  "  "'  ■"  's '•■•"!  •'      ■'  •'•:'"^"^^ 
-•iU  .".inUi   f  i'!  I-    -!    ••  • '•  •■     •■  ''^.CWVlbr'' 

-Ott>  ^  p^WMbe  Defendant  the  iregpas^i^''       „.-' 
yi^  iAMmkii  and  that,  since  179J,  thefohi:'  'K«*#*J*#/^ 
bittiiiii^''(tf"(!belr  perambulation,  had  not  go^  ' 
through  the  garden,  ^e  locus  in  quo.  -  ":>ii 

tHaPMAilh  admitted  having  tbe  legal  ^stkte 
in  the  Inn,  ''' ' '' 

*if\trhi}l*1Pliuhtim,  aAd  'Espintuse  shewed  ^aUse 
against  the  rule.    They  submitted  that' the  nrst' 
special  issue  had  been  distinctly  proved  by  the 
mKkaiAh^'  efvidettce,     They  eonteiided    tbsit 
tUtf'^IUiitlfts'ti^'  nolt,  by  their  replication,  put 
tUj^'cri^ofat'^ot'  perambulating  the  boundaries  oi^ 
tl^'  lA^y  io!r  the  Rolls  by  the  inhabitants  of 
tM'Ub^ftyi'lfii  itniie,  as  they  might  hare  done,;  ] 
by'^^if^I^^  "^ming  their  replication  for  tha^ .' 
purpose,  which  they  would  have  done  if  they 
had  intended  to  take  issue  on  it.    They  oug;l)t, 
for  that 'jMyr()rose,  to  haVe  traversed  the. custom 
with  appropriate  introductory  words,  guarding 
thdt* :  l^dtalisiodtis,  and  confimng  the  extent  of 
them,   thereby    excluding   concktsions   Wfaidi' 
might  be  prejudicial.    The  inedElciency  of  the 
reytKcMitfU'^'thii^  respect,  and  its  Mure  to,  dp 
wfabti'itiiD  «aiil  to  hate  done,  m^y  be  explained 
aait  lAUiitM^  %y' Shewing 'what  it  might  !iave ' 
d«lkii10«ll»«ib^il>otyei^»i^  framed;'  ^d  Whak'it' 
d<M.\«k«tiltia»iotl  tii^recordV  If  th^'t^lkihd^ 
)»d  meant  to  put  the  custom  in  isBue,  they  would 


7^  -cAs^  IN  Tap,  tix<iHman»i. 

J^      have  d4>i>e.«o  ^]r,fi|ai«iff8ia&iEi»-,||f^(MQr^ffili( 

Ikl^?  «^»9nWMvp  paid*  **  tbwwh  *««  it-j^r  llHbaMq 
M,.i^  ..**  mitfiog  expressly  irhaterer  th^  nigki4Uflllfl 

■H^^fffV  tQ.  ^piil^,   addiogv   howent,  M.wil^ft«f|ilflri(l 

t^"  «ux ;  <denyiBf»  by  a  direct  4rs«l9i^lh« 

msf^n«a  alkgvtioii  in  die  JHfto^Ofl^mjfkttfkffi 

jfjff  44  justificatioii),  "  all  md  siai^lsK  0va^ 

kfitiilaiito  of  the  said  liberty,  fifm^^s^foie  tfImM 

«(fj  ^.  'ted  used  and  been  acc««lolli9<M)>'0^ 

t^  iwpids  of  the  plea),  to  go  and'ponHibaiilb 

thelioaadarieaof  tl|e  and  libett^;^^.33«l!»(ii«' 

diied,  tba  azIrteMa  oftiMi  caatbin^/VHiilsliliB 

baea  neady  and  &tiacdy  pai:iu»  ifinfir>iM 

brdagte  befora  the  Jary  ;  and  the^  ^imM.4M0 

lMfiB»<al]ed-iipoa  to  say  iActbieri(4a  |b(t««f«feil 

fheiis8ii«)ltoi]iliahitaMa  bad  been  w^mcuMmfilk 

ft>«^iHMbakte  th«  booadarietf  ofMUt'IiM* 

Tbitf  lb*  PtadatiflQi  bav«  natiiaiiii^  :,'Bm9.|w« 

not  tflbepwige  noticed  liat  aik|0»tift||iiMlliJh^ 

pwtdatitieit ;  iflMcb,ac«oidiBg,.|^-|ft|e.<iKJ^«f<M 

ledgsd  /idee  and  c<Mt««  o^  fkteadk^  .^g<i>l«m 

ItaralldM  pmpoeee  of^cb^cMue,  a»aA«diiMh 

nycft  Ap  jeooMi.    Be«»  fhey  b«f«  im«^NNM)i(i 

imW^Mimty  of  the  pleilf  ted  Antlierc  tlNit,(lA) 

diMvie^aatfntart  and  p«Mcl  af  tbi^HlitKfif  i9f,# 

«^  4|td  ^Fiiig  «tidbeiiii(ii»illiilLt^^ff9n94ti#»# 

|iw«  oliiialkidiiAiiiea  «hqroa({.^l9ii|)flto^4hnl)^ 

MijiWnfa*  dw  inbabitfOMBf-^itft  tpi^^^^lJlMllt. 

(tee.  dw  ctfetonl  to  pCMknbulafa).    Tl^Srf'^^ 

«itHierof|deadinf  e^aivaleiit,  iiift«de«kideffMJt, 

<i9.«onU  o{«d^ia9i«ni;  as4r,dtef^i|ff<Miilti>  1^ 


ftaiilti»i^<bdttiidari«s  of  the  lih^Hf  of  (be  RoIK.'  '^^T^ 
Otti^bt^t"B^oiaiiik«6,  tberefbre,  th^  boh-'  tie^l^. 
taMed^ith«'l;\i8toni  to  perftntbakte  ^rly^^ 
l««bBdiifriM«fih«^H^rtt'(  VrbMbef  thi^^^AiH^ 
pntvsQ  <»(«!«%•'  stood  tti  adtovtted  fUti  <M>  iM 
r«aoiii(  'Mfliichftte  Plamtiffk  are  now  ^U>p^ 
fKia^eSniniKtimg.  Vm  onfy  do  tAe  PtaMidk 
aiilMddtstt><tUe><Miltoili  of  tamv&l  peraiiBttlfttft^ 
oliitbe'.bi>£ndaH^  df'tbe%o}ls  by^the^yhitblfkitt^ 
<rfliifeifci»ty<;;'Btt«  tbefaftefwarttin  statein  fafeiif 

tiiidb,l>{anN^^l|^lfaliiiiibJt  in  thsC  bebalf^  tbsUf 
ibeiwfe^nrt;  «of^ftV^M  tirii^whei^eof  the  mttmej^ 
it>mtlti»>M^  m  thfe  cbnta^ry,  hattv  b6eii>  attji* 
et^tMM  med  knd  ttppto^ed  of  within  tbe  lifawrity/ 
ftK«tb«'>^d  ifthabieftnts  of  tfa«  said  ItbeAy,  oi 
fet)haMtHim^  fM  bettiuiaried^^  of  tb6  rndd  libeity,< 
ttf'g#  jbet>,  tAk-oAg^,'  <>vtT,  or  alooj^  tbe  sciid'didMi) 
id  i^^fkH',  .Jb«^  'I'hu^  tbe  replication,  in  bff^;- 
«iilM0ly "r^pieate  and  refers  tb  the  pfe<4«y«^tfiu 
m4^itfdt]f«i<o[d«tomi:o  perambulM«;  bulktaftf 
raWs'fb^  iir«tte«6  tb^  single  pMnt,  ^(4i«th«l'«lN^ 
ctikoitt  jtfstiljea  (her  tr^spasi^^  iA  oth^  >#oi^« 
^«th»ti'%b6>piiaH)iig  thl^gfa  the  eldse'WAspbi^i 
df  tb^'aAfiiittli^  tUstobij  Ad  Aat«sr  wb««b<»  flM 
bUAMl^rJita  werii  peraiM>iiattti9d  bJT  4h^  pOlArii'tfV 
tbe-liWArt'^.    ../v...,.!  ..:•■•.»         .    •-    »    .1      '. '.; 

'TWe  i^Minba^ve  of 'thkt  iMue;  the;^  -  itMMMi' 
biii)  b^h'flmy'pr6v^'  td'tlle'teii^eiioh^^tb^' 


W.^£k¥H  cial  issues.  Id?" 

^%M»m4.  •'  •tQ  tliie  ^8ec<ma  special  issttW  4hei«fl'«B%8. 
■mii>^  ihki^T^eA  (it  waflri^tffoite^?^CM^ifj^ 

^wk  aft)  Vif6t  tfppfy ;  a«  ch^y  dia<^i^^lvei?<« 

for  that  part  of  the  parish  of  St.  Dunston  in  tkt 
'WditdiTltd}  m  liberty  «f  m^Bidm'^^^P^- 
burMe-  if^  bbatiaarie^  «f  i|A^b^y'^tl#ftiiiii 
)(if4%»  A'lfx^ikdiOti'ev^f  tWMyetir.^WA'^i^ 
perambulation  to  g«  tHtdM^h  ^  ^W^ttf  ^fateir, 
&c.  it  was  submitted,  that  the  right  claimed  not 
f^tig  ^taimedbylfae  R!oU9^f<M(^tiMr«lM^'W 
^st't^t  of  tW  pkxHK  vVet^  i0lk  fmH^iKi 
1)^^  tttiEit«riaHy  altiired  !aAtl'4&Vdl«iifNhi«d;  Ite 
boundaries  tff  ttie'ltb^«y';dr<y  IK«ll6  w^iOttt^ 
tified ;  so  that  the  admission  of  the  custom  to 
yUMimiiii^  the  bouiidai!Ie»'  i^  t^SNbdftjf^x- 
VM()^'U^  a<tdini6ion  0f  «^Us1i»fottDtpM»tf- 
im  mH  btfW^rieS  of  th«»  paHsIr  ^'^^a  ^el^ 

^^it9^i^'Vb&  Itttger 'py«»<i<^^^b^^/'^^<^^ 
&i(tf4'lfl^  tilifa6r  ;pr6fteh>iiotf  iirif6l«9icPiii4t.flolii 

ViW  iii'^e'  'ittafttt,-:  <»<yt  ibtii^i^^ftM  9fkflkb 

■  r.ib  f't  r-,t:  oa  floitf.p  .iff. -j(!i  i>oliiraL£  aaBS/n  on 


right.  ^',„.-..i  i,;!-,  W.ie«ikJ# 

mmAifttltmm 

W>nw/¥/AinBlit  <»f  (cwomon  .be.  I«^  fffR  fdw^lh 
theprescriptilftH.,^.^^  l|e.s»wtaiDe4,^3r,})fj3^|fl^ia' 
right  for  all  cattle;  but  in  the  present  case  the 
<|i)Wfjo|ll|8,,nv^#|»er  ,thie.cii«[tMa  i^.«^,a|)ng/f(l^a9 

liH*^*<hb^llwihow4wiOT:Of't}»P,PftiW^«HmRf 
*ifetli«i]r  Nwre  bmi>i#«ff^,.<rf .  pwtfof.  tl^  pfff^ 
,Tl!llWwipp«rtttoB»flU«g»tiou.  ..  .«,:...n.<| 
>(»n  i)omiiil'>  t.l-;ii)  -'I'l  ■.         ;•      ,•.■•'  -.-/  m   /./. 

iiiftDKille^  ibiit  jt|»^>  /6Nt  a»4  .pri^eipfA  Vf^Vff 
M  \\mrWi^M-mmi}^  be,.  .^i*at,iv«we »%  ,^tt» 

4«tMBi&i«  JCfHH  ^|ir«eAtb<viM^rtM^  ,.  V-.-'-.rtnn.l 

«Mlriii»qtn*fff»<twt*ft4i4aift ;  iji|^^ 
^»l>rt  ilftt6^rt,?ifiW»4»  e3^9^,t.%f  tiift B5«t- 

%¥lP««rt55,oBWtWfitt5«'Wa4  iA'{»^46r..^t»#ip 

Bio  meaoiB  admitted  the  allegation  so  as  to  dis- 
pense  with  proof  of  i^^  if.^O0f  should  be  netes-^ 


KttI  .oA9m>  m  .«iiiiEii««ivi»t»M 


ipwirtog  irovid  bev  wtit'iiWniM[iji  i JoiHli^ 
t||ft,ifpnei;.  and  the  denial  wiwld  9#li»beird>4lto 
•D«4  :bir  lilKl  eSeot  ef  the  ffOtaMiimdSm 
tke^M!^  of.tjw  ftxisleiiQe  o£  thp^^f  iif)|«»i  iM^iwri* 
•pfjLlatMnff  it  by  troy  of  ftnttvMkmis^fim^A^ 

n^ttuBg  ta  try.  ..-iiBY^dT   .ssbJ 

(■.>'  '.  •-  }    Milt  "io  aoiiBlaim 

ted»  i^as  the  custom  tft  |NVMl|ubilQ[fjh«iUMP| 
of  the  RoUo;  and  if  the  iasne  hadbeea  iaapio- 
pev^  t^idered  by  the  PUun^iii  wl^I^Hbliiplifti- 
tioo,  the  Defeadaat  8kaiMiibgir«tlk^tf«itidlwin 
lafftof  ith^dradfirrer;  bill  ha»ii«i§ki)glB^M4<^llM 
imna,  and  g»»e  doiniL  to  i^i4  i!lHitfi%iill»iOfti* 
f(md^t  «a8.biiiand^t»  pvffifti^  M  italAi^  ISht^ 
anggefUd,  that  the  Ftaaop  -n^ys^^d^irfc^ 
^^wm^ii^  aUBg«kioa.h«fn>  iliMilrittftlilitli  # 
iwpi^  If a8»:  bacanstt  it  is  I«d<idi9v^]ibifi4>fl  ^ 
t^«ipld.<m9«i»  tiMttiiLpleadiiig.i>iighti»imiiwiig 
bfkite  tba  bavi^aries  of  »,  pMMybibli^  «fM 
tififtMHin.<^  wi  alleged. ^f«i|p«ia»(litl^«dl«rfB'< 
t^m  to  KtMe  tfaftt  the  ovrtiMib V*£l»  fW»'Hl'i> 
h«^^  «itbo9t abewng ^^kit iHflii>ft«i{|iMofhMl 
go KavfT,^ 4WMnrtCTitar  4i>^i^.o»  n'  rooteiro  9d)8s« 

•  <§6yn.iHic#i»  (iftiivii.'-Tbl)^.4il^e<liM«riM«^^ 
strikes  ne,    that  you  have,    in  year  traverae, 


MU>odNi'4|»tt6fiyin|f  iaor  silta^iA  iA4k^  cn^vm     tSSM 
finOfnian  Bod  4li%yitjA«tt'tltffelc«jWfttt>tt*ti*^        '^^ST^ 

^hld'ilto'^tfttBiitibii'  wlrtthei'  It-  <*otiM"l)^  'siipl^  «i»W*w 
p^ed  ;^btit  instead  of  doing  that  they  take  ■isMHS' 
ig(i)r^><H)rd»^  itnd  the  qoeatioii  iiMr%  #ftgaiia> 
tb^v^tide^m^  itiiHttiiii' iff  otli«r*^;f'^K0i^d) 
ta»ii)UuMgtAPtilM'lkeft»  was  much  in  >tb^af^> 
ftteiP^df  i)>«llr<tmveme  Is  not  i»q  fdfOralr'&Hi* 
«ii|{6^1^ftef<Mi\i>tNt  it  is  of  »  re6qHW'^<iUi<' 
mw^m^'mt'y^  mw  iieek>  t((v.ta^^  ^^m^ 
tage.  They  4llag«  in  tbil  pkft,  tfes^l  i^"tW*#^ 
anl^iilatien  ef  the  I^Qs,  w|«ic|i  th^y  say  yw 

■  oiqmi  119^1.1  bc/J  •  ■»■•  ■  .   ..  >  .  1    >m1  <  * 

'Aditdltibgltte  fi^ftt  special  issue  to  havd  |E((N$ftl 

ciitfiillmritftij^^hdilMtm  of  the  replication,  asro^h^' 

ttUi^Ui^eii^gtm^nfi,  wii4  f^asamipgtl^pro^ft''* 

tio»I$^  i^MMaili^^iliSi  ^vmsk  tii^  g^e%  |[ir* 

tk#  i4»iir(M}>  fiMi'  if  Ka(»  absOhH^y  ii«p^«s9?r1N 
^  BnrfefUdiiBf  itf^jpKtffe  <ihi^  $»  «»  ^oisi^ft  ^mn' 

fMltlfJ  'M:Wtft<''b<Mifif-^frTe4-^  «tifl^^*^*^ 
afi»iiai«iv«i«f  «lcfi«ilii&  Adsed  by  ttfe  |t^i^«|^ti>  < 
thattlitlMtq  iitfas*  a  cnstdm  of  perambtd«ttin|^  ^  ' 
liht»i49^'<h«^E<»H(»;  laoi  having  prQr^4-  tldl*^ ' 
was  the  custom  in  sodoitigM p^MA'tliMklgfe^ Ihft  • 
ekM  i|»  question,  they  wbmitted  thfit  the  rule 


Av 


The  Court  how  delivered  jadgmeat. 

fteh,  and'the  grdund8  0tt%^OTtt^>W'<*^iW''i 
tRg  BSWrc  at' tie  ac«b«  aKl'4le^|tfcaii»W'^ 
the  qttesfioiiliAs  be««i4iiW(glft»«9%*ll*ttl«** 
Tte  »uWh*«i<d'li^'6pe«iiil'5iflll(««*W^«JJl'^ 

observation,  betaUfefe  tb«*M}«ti  «•!*#*»*•*• 
dfence  wWch  can  beiifJplliea^fa'fttoW'rt^ 
tteoi.   '  .—   •  »>  .luhuoiMiitt  M<* 

^,-.:. ,..  ,-,  '    ■'    •.   •••..,:-:.«jno«9»uibo»od9ii 

It  will  be  necessary,  W«^#«*l|«i>^4fc^*»*^ 
dreB6  a  few  obsenraldpns  as !»  Ilte"«fte*  ofAe 
^^1^  rfea;  ah^  tfie  ffewre  %lk^i<'tlA!iW|MI**P' 
«*^i^,'beciu8e  itw  ttklS^^ttmii4mH0M 
#italt  ariste« }  and  it  Mttte^dMilWrtHiJ^ttjjg 
Aeiit,  flAt  the  second  i^«»l«^pifci|««A«1**' 

the  rfejjli'catiota  to"  ii.  l>«lM*/'ifciA>irt*(J.-*W*J 
Aysett  Mfr6ly  to  the'<h»t  «^*«rfl|te*  •«  J»* 

•  Tllat  plea  professes  I*  jlil!li^*%*^M**^ 
«<e  exeWise'df  A  ri^foitellfeftolpl 
^«nibblate  tlie  bott<Wa*i^ 
Rt^lW    The  wltt«e  bF'tW  . 


Mjw«(«#ft#l«^Sll¥»  M  a«^  IV.  Mtt 


libefty;  tbe  Defendant's  jmfti^  "^^ST^ 

rarts  soldy  tm  whether,  in  the  exercising  of  such  WiiOAANAT 
»;iiM.«te!Nifi»ibalating  the  boundaries  of  the  ••w*^^ 
liberty,  it  was  necessary  for  him  to  remove  the  KBAaiiaid^ 
fttting; 

Tiie  replication  to  that  plea  is,  that  the  De^ 
fiwilyyl  ortght  to  be  barred  thereby,  because 
^lim«^«0  t<Vtf  the  doses  are  not  pq^rt  of  tha 
lUfV^M^t^^^itolbf  or  part  of  the  bunndatieii 
tbflwpf  $  «o4  4>roteMing  that  ther?  exists  no  smr^ 
cii«|W{OCrpie«a«ibalatiog  the  boundaries  pf  tfa^ 
VlNliJl9%iiibl7/iniH»ier  and  form  as  the  Defendant 
l<Mh  Dfit  fiHrt^;«i  l^a- plea.  Then  for  replicatioQ^ 
iJi^i tFlfifukiff'traferses  that  there  exists,  from, 
time  immemorial,  a  custom,  on  perambulating 
the  boundaries  of  the  liberty  of  the  Rolls,  to  pass 
tliPlfi^rffr^<ga?^ftof  tbe  Inn, 

rTjIpjWgVVMfit  is,  thilt  it  is  the  effect  of  that 
BBrtWfatHtft  tff.  ffuJ^e  the  replication  admit  the 
oqlva  9(i4^#iwnbiiUting  the  boundaries  of  the 
KbflflfrHrbmt  to  deny  that  it  is  i>art  of  the  custom 
VHflMitstliKMigb  tbe  closes  wherein  the  trespass  is. 
^hiillied..  And  «uch  ingenuity  has  been  exc^rr, 
cised  to  8br«r.tt)fit  the  iMue  substantially  joined, 
by  the  pleadings  and  the  traverse  is,  the  custom 
te)fiiiM(i.'|]||e;r9s#9n;  and  that,  consequent, 
tfef|i)«(iiHiotti  of  proof  of  th0  v^ole, 

viltQmyMuI^eMN^  |or  want  of  evidence  of  a 
Wilpnft  tQ<fif|ai|ib|i^tp  the  liberty^.  iaM%  I  caiv- 
not  go  the  length  of  saying  that  such  is  the  effect 

VOL.  XII.  3  I 


YM/.jt; 


y.r^Xi'^wb     Style  of  bis  day,  the  exclasion  of  a  conclusion ; 

,jpowlud«d  by  wjbat  ujight  pth^iTfis^^^^yo 
aM  i' W  ^}^^  '^^^  adifliasiojj  of  ^^^aP^hJff^ 

:.li{hfmH^  ip  tru% p^ly  Wi^ffefefctjifjiijli^ff 

.;^jgj^rop»j,.to  n^rrpiY  tli?.  W,»ftifflSlB¥«|j%t« 

joined,  and  to  bring  it  tp.j^  j?q|fl^j.,|i|jilPHPfc^ 

say — Without.at  present  disputing  yonr  right  to 

;  ,F^.4.?»y|i^that,iij.w!4o^'m¥<|»W<»l#^ 

to  pass  through  my  g^cjf^,i,  lo  yJ^iaog  sdHo 

;|vi^s,  ad^u^jefi  to.q^8twp.%,^|fflHl|^j|(^;lji^ 
to  ^0  tbrough  the  gard9ft,|fi  Jffln«nfeiteMBIF<|'«' 

,  bQpps»w  of  .^ne^apsiii  f^.^^iiiMimmf^ 

in  perafnbulatiflg  th#  I»j||ip^y|i^  ^|)t^j)fi^ 

pf  the  Rolls.    ^lt)^^g$  they  may  kv^e  shewn 

,    t^t  thjBre.  w^^.  a  .fiuirtPiR.  M(9ISV||bfMi«  *''*' 


^'"l^i^iP'o^inibii.  tUerefor^v  that  the  phypb8ilj^<in  '^tllniiir. 
"6tf%^h- WDefcttdant  r6Bt»  %fe  josHfiV^tibb  in 
'tU^t^ia^ifidt  tap^oited  by  the  evM^nti^  "irfafk 
r  «ti<fii^r^fdr  thaCporpobe.  the  coube^uenbe 
''^.^liif'i^oiH^^^rtii^  verdict  should  be^  eht^red 
4b9^th^^PHt^'tiff'6ii'd)tbe  »pedal  issued  Hk^hU 

tbe^i^^;^^..^^;^  declined  giTltig'aify  opi- 

^''jilditfVbAifii^m^of  delicacy,  bein^dfthe  S^tich 

of  the  Society  of  the  Inn.}  *' 

*  »"*ll6ttbfcif,  'l»»«<i.^l  a^ree  with  toy  Krtother 
'''^Ff^^ia<M^Itt(>4llb  irenfict  masf  be  eutefred  fo)r  the 
'''FhfiikHl^  oil  klf '  the  istoes,  for  thb  argumeiit  ap- 
"^^^'ak^m  f^y  tnaterial  di<ferei<c^i>titag. 
'^Uiil^^'ttiilOElfr'inOne'plea  is  istateci-tti'b^  an 
"'•M^  iaaOk  the  otlter  H  is' Wet  ont  as  a  tfien- 
■'^^^^oteiftAiAioik;  and,  therefdre, '  it  the  \  ob. 
"jteiiif  ttfliii^  liaBlMien'faised  c^  be  siipported 
'^'iipiitb^^im^  adB '  of  the  ilisued,  it  nkist  eqt^Uy 
^''iintJd'^UeM'iUI,  M  it  api^ies  td  cv^if  bfte'  of 

■''ifliiAif4^iA^qnki£bi«i. '     •     •  '  '  •;' .'' 

"'^  9fite-''ktpai^ii<»  1^  WUich  tliis  ride  hak  l^een 
''l^id^ii|^''i&itriy  opinion,  fdonde^  ehtfi^ely  on  a 
•"^WSfiftf."*  ¥h^y  ^ttobeed  upon  a  ihldcdiice^tion, 
^^^tPltfik^nfefo?  the  nature 'aiid''eite</t  of  the 
••''pfef^&ftiik^^llWd  Fh^pleac/ingi't^^^^ 

3i  2 


^;;^;^^^    advantage  of  any  BOi^^y^  ^<pfMliCfllnit!iM^'!b 


W.  0>!^ATfT  which  it  is  resorted  to :  its  intent  is  directed  to 
^l^ufe  ^"^^^  spwe  future  .o^casij^Hi) -in  j8pnie!^enflfttioii,TiQ 
KEAiiiiETj  or|4fr^iy|ji^tl^|fn^|rnQ(.i^)^ 

wj(i^9Jh^  i« JWJf  fl<>A  ♦bmfc  )ili4i#torasarjFito  Mi  mB»^ 
t^yj,i^|p^^dy,M  iswM^ted^WjujrtifcinDtJltMl^ 
o^j(jo(pige,t,9i^i9i  ^f b« puceoed itiltfeslistw^'ifP 
hj?^  m^  >M  W^  4^vp  Jap  ,s»d^aiiteg^4ifen>  istlq  4f> 
itj»refj?9ti|\er|syine,  t^ei£(fiii^j<>kiatttui^tiw4r0c^ 
w^|]}d  l^  fettered  by  the  piM^cij^^ita^iinstt^ofl 
beii^g  freed  an^  ^nipUfiadby  Jt«il({AiiHAteBtalfOVl< 
is  m>^, .  tl^e^efor^ . ,  iQppclnpiy.^T  a«:  4o  -bbs^  dldiw*'' 
fect^  la  ^906  ipr.  fh^.  pvtfi^^^.t^ibb'^Mit^'^ 
suit.  If  it  were,  there  yfwM  ^itHe  OBstskani^' 
been  notlung  to  be  tidied;  /Qveqfiitnaljfi^ifMfl^ 
would  be  aflipitted ;  aDfl  tl»«  Qami^«AdlUoiK)P< 
to  no  purpop^r  a44,pip^amiBJQJ[P«l^l^io£i»Ae84  m>'^ 

in  thift  pa^  I  fiq^isid^  ;4MiAat^fifst(i8pecJlii'* 
plea  ?8,  V^.  w  poiot  pf  ,f(wrm*  .1  J*  rttthsttWr  ^^" 
torn  to  hf^  /or  t|^  ip,hiabiHfMit^itei9a.M^ 
perambul^^^  ^hei  l?QM]adariiesj9f!tfc^iU^erk})0fttb0«'< 
Rcjiis-  pp^^  it jftvprs  thatr  jg.. pwimlhriirif^p*^  > 
libertv  and,  tj^f .  b<>Madfwi«if  t  t]MM6f^i;it>ttMiiii^''' 
there  became  necessary  to  pass  o^ifbgMie^ik^^lf^'' 
the  Plaintiff;  whereas  that  wotdd  be  no  jostifi'* 
cation,  unless  it  were  sbeMd^.tOj  l\apie(beteO]oii(i^ 
imitt^morjaUy,  aji4  l^jtl  H  yr^^^be  ails^fl«to>S*'''' 
thr9u^jih^^ar4sPr,  .  ^    r,  »  itih^;  ^dt  riJiw,moH»M 

TBI  'sfecoild  plea  is  verj;  diff^^  i- 

that ^Ifea^'^ bodies  ibe  rigfit^in  the  custom ;  and 


niXhoitfiist^epltUMtiofl  dd«  hot  traverse  any   ""''^^''^ 
^IdltftadvdLtdieKflretiaciii.    1i  di6^' i!i<it'{i^-'  k[rarneV, 
x«nii  tkfo  olifltoittrplMdM,  but  jt  traiV^iisiS^  ^cb'^-'] 
tjiii^  ipard  uiui  w  tpl^Mtod:    It  is  a'ftti^  tfi^t'  tH^' 
tMiy^nwahoftldi ]j^b«  ]atget  or  narro^i^^tK^^i' 
ftfe  ptea  fndi^y  ;oiigbt,  in'fhiV  ca^e, '  thereW^V  to ' 
NiWGttawtesd  &)9>ca8f6ra  as  pleedfei);  atid  .^oilo ' 
l«or«,iiUBnr«6di)ftfty- thing'  beyoi^  itV  Ttie'^'rai'' 
vfinitr>iK)liwir^>Iiefttion  to  t%« fir^t «pk;ia}  plea' 
iiSiNbH  t^a9e'4fatfnt>t  ntty  custom  Tor  the  inha- . 
bi|iittaxrf(b^«tikMit*erty,  on  perambalatiiig  the 
btwB^anav  9i^ttt»  liberty,   to  go  tI)ro\igh  t^e 
PkiqtiSi^-gKntett;  >  'No^^,'  there  is  no  all^tion 
iortliebDttafeBdBiM'tf  fti^  ptea  (^hidh  the  replica-  ' 
tion  pBafiM»but0-t}eny)  that  ft  wtus  any  pak  of  Ih'e ' ' 
custom  to  go  through  the  garden  in  making  the 
citifiBBi|ry>ii|i%i«idffbMit!ion :    the  -allegation    is. 
mecofy  «lktatit«#«  Was  a  bMtom  Ho  pemrtibulaW;  \ 
«<Hbtl|ilKiitifna«?r^di*')lidep«hdent)y  ()f  the  ciii*' 
toaiii  t'b»liriii4ii{!Mihtalat»iig:'ie  b^Cahie  ii'c^esBury' ' ' 
fo»l>i  Jlilftfcwlnn<<tg>}  pass  thfongh  th'^  gafdeh^hr  , 
th<)IUaiirtiiir8^iaad4fa«t  th^re^reh^  ^IS  (io' so;  h^^|' 
be^wfoll^^r/-.  •-'  1  •  ^  -      •  •  -  •  '^  ••^"  ^' "''"'/ 
.  ^hiitui  oa^ii  bli""'  >•    •'  ■  ■'   •  ■  ••'  -  ''V'"   J  .T  ! 
%eI0«falttwtt/>  iflHBi^' *efcorid'plea  by  w«/of '  ' 
J«8«)ifo«tio«^'?lW  ^Ifeady  obteierired,   aUejjes  tlie '*] 
1  custom,  with  the  addition  of  a  right  ^'aini  £o  \ilai' 


vl^fw   ting  tlfrebtiy'Tn  <i^«u6  tBe  'cu«l!6b<  ttbd  ^^t  r%lil> 

^—^^    as  pleadM  V  to  thAt,  ttt*rtfdf^,'^«*te  ^  bi«>«itt! 

"^'iQWAJf^J  ohjedHoh.      '■     •  "'    ••  •• '■!';:-i -i  of  raojgi,-.* . 

KbarnbtI  ^jf  th6  first  replication  had' bMd  th6ttt^%»«b« 
too  Urge,  or  too  narrow,  the  Be£dMlbiiSf^i^ilM^ 
have  td^eb  the  opinioniof  the  'G<mrt'^^i|>dlft  ^'^ 
^eqi^urrer.  In  that  casd  tiie  Cbnrt'  ti^d^^4«M 
bad  to  determine  whetbef  tfae'pte(&ir^'|^t)oSv'^ 
perhaps  they  might  have  thoughii  thait'iC'«hllWi 
However,  the  Plaintiffs  chose  td  gb'Mfti'itfPitt' 
stead  of  coming  to  the  Court,  and  therefore  that 
question,  was  not  raised.  ,    -   t-nni  I 

As  to  the  protestation,  alth^tk^liW^  t'rttfe 
in  pleading,  that  a  prot68ti(tldii(^hi(%>Uri^d^ 
nant  to  or  inconsistent  with  the  if/led^^i'iMfl- 
cial  and  impropa* ;  yet  a  repugnant  and  incon- 
sistent, or  idle  and  superfinOttd  pMtdittltktn, 
does  not  yitiate  the  plea,  though  W<h)^^<»m«e 
of  demurrer ;  and  the  reason  Hi,'  bc^oin^  ^'(ti- 
tent  of  the  protestation  is,  that'fhe  tiiii<ty=t(A4^«wt 
be  conclnded  in  another  action.  Tiiat  proposi- 
tion is  laid  down  in  Coikyns,  im^W6itim*^K- 

ferring  to  Sir  George  Wbrlmi-td»'ii  dtaii'*^  'i""  ' 

•    '    '     :;.,;.■.-,   'Jo    (Ttrjn'  ' 

iTpon  the  issue  in  fact  joSried';ifl'tlli</T*^ 
which  was  the  existence  Of  a  ddUtdM'tt^M* 
bulate  the  liberty  of  th6  ilblK,  i«tei«»Wwlee 
^ven  in  support  of  the  'a^rn^lfeltfidiWl'^pHf 

•  Com.  Dig.  tit  Ple«l«r.  TS\ ;  and  see'i  6AiiiHl.'M'li-W 


a  custom  to  perambulate  the  boundaries  <^..^;  «feS^3' 
parish  of  5i,  Dunttan*t  •»  «A«  lFe»l;  but  there    .  ),'^,  'jns 
^W»8«pr»»«»)y.»o  e^Jdeiure  of  a  custom  of  ppr^-  'if**;'!*^ 
VlH^fiH**  bpnndaries  of  the  libertx  of  th^ 
l^ilfl,  i»A<^^  m  the  plea.    The. same  qbjec-, 
tWRiaBBtW"*  tft^b®  evidence  given  in  support^  <rf 
|j|jjjhg<jftth«5f,-. issues:  the  consequence  is,. t^al; 
thftiftfl)^if*Wt,  failed  in  establishing  ^py  of  his 
ti^^q^  fAf^.iiy  proof  of  ^?  facte  pleade^^  .     j  " 

\Btli  'n' A yi :>,'>■■  >  .  .  j,:  a 

1  roust  say  that  I  consider  it  very  extraordi- 
nary that,  in  framing  these  pleas,  it  did  not  old- 
4lHfits  tj^q,P^^er  ;to  introduce  a  plea  by.wajr  of 
j«§y$p9l|i9i);,9.f  ^.c^stom,  on  the  parochial  ,per» 
i*Btet|9%,|i^  Pf»s8,through  this  garden.  ,      _ 

noi^Sjlfefi  r/9CQi;d  isjranaed  at  present,  however, 
.j|j|j,^^|5^f^^^tp5ay  that  these  issues  are  not  su a- 
■ttlnflft  ll^M^^^.pvidqftce;  and  therefore  this  >^Ie 

•Uoqo-f(i  t!,a'i'       i  •  .  .  •     p  j,    ' 

.nOAMHffWi!^i?'^<'»t— As  the  judgment  of  the 

Court  haq>j?OW.beeif  delivered,  I  will  take  tli^ 

liberty  of  saying  a  few  words,     the  reasons 

/whicfeihjivfi^pT^vailed  in  my  mind  to  preverit,  me 

./er9Wfjtrji||g)>tJte  cause  whwi  it  came  on,'  Wve 

s^im»ffnM4  tijripduc©  nw  tp  decline  giving  any 

<*«W  WW«,W-,pl W  r  V'Jt  ^ow  that  the  Court  have 

determined  the  point  raised  by  the  question  ans- 

Wg,pi^.4h^,^pp|ication  w|iich  has  been  made  for 


796  CASES    IN    THB   KXCHKQUBft. 

1823.      setting  aside  the  pleas  of  justificaticm,  and  e&» 

^"■^^^j^    tering  the  verdict  for  the  Plaintiff/  I  ana  dew- 

W.GRAffT  i'ous  that  it  should  be  understood  that  I  folly 

^Mle  absolute. 


•  < '  i 


*    »    ;  \\ 


V--r--       !^^e.' 


'»      ♦.^     {■» 


\.  .  .  .    ...     ,     -,  .  YifiMfM-Wt  mil  ^snr/Brf 


I  JIM  If...,;    •.■«   /•-';     \    :.  .'        •       •  "  '  trtT'ttm  bofi  V;nii.t 

'„   t  .{   C5'»ni  .«•-.•'«'■'?• •'*'!'  "  •    \  .0- >)  M-SIB 'fi '^''V 

.rivwul  i)iifi  ,.•.'•■»»•  r  ,-  ';•«•  ...  ••.'•  Ml.-'  ^         '    .       -^  ^  ^^^  ^^j    «>rfiiJ.ii«t>in9diii* 

;i  r.i  Afew  noiiibnoa  •♦HT 


I-/1  ^'I. 


I    *     .         I     ........  1  s  ...-.»  '„p    ^•v  bno.i  :iclt  tKilt  >hH 


.M.»  )v.iiK'*'i   in  I  .;«  '  '• '' 


G/?il  Y'S    INN    HALL 


Roper  v.  Bartholomeiv  and  others.  Deumjbn. 

BUTLEE   V.  BaETHOLOMEW. 

In  this  case  a  bill  had  been  filed  by  the  first  ^^f'^f^^ 

(wEfftiiy) 

Plaintiff,  ^'MkPta-  Anne'Ropert  iov  the  purpose  of  fJl'/r*^^ 
liavinir  the  freehold  estates  of  Francis  Bartho-   derMm^ 

A  bond  wn 
tiven  by  the  father  of  aa  ttlegitiimite  child  to  her  Intended  husband,  in  contemplation  of 
Uidr  iptended  marriage^  in  tlie  penal  ram  of  te«000l.  oooditioned  to  pay  the  hniband 
»jOOOi  and  interest. 

It  was  recited  in  the  condition,  that  in  eonsideiTation  of  the  intended  marriage,  the 
obligor  had  proposed  to  the  obligee  to  inrrender  certain  cc^yhold  property,  then  let  on 
lease  at  a  rent  of  501.  ^  iawawi.  to  the  uses  thereinafter  mentioned ;  and  Ir  snch  surren- 
der should  not  be  BO  made  within  eighteen  asoBths  aftet  the  Boarriage,  the  husband  and 
w:Uey  or  tlie  suniror,  should  recelre.  alter  tlie  death  of  the  obligor,  1,0001.;  and  hewa{« 
in  the  mean  time,  to  pay  the  husband  and  wife  504,ayear  forthe  intilMt  Ihereoi;  unltt 
ih§  Mid  principal  sum  flUuiM  heJwUif  diteluarged* 

The  condition  was  to  tiie  effect  of  the  redtil;  and  that,  if  the  estate  should  be  so  fet- 
tled in  sabstaaco  to  the  use  of  the  husband  and  wife  for  life,  remainder  to  the  snrviYor, 
remainder  to  their  israe :  and  if  the  1,0001.  and  interest  should  be  paid,  on  if  the  obUgor 
sbould  make  rach  rarrender  in  hb  Hfe-time,  ahd  pay  the  arrean  of  interest  up  to  the  tum 
of  the  surrender,  the  obUgatioQ  to  be*  foid. 

llie  obligor  died  without  makhig  the  surrender,  hating  recularly  paid  the  501.  p^  an* 
mm;  and  by  his  will  he  devised  the  copyhold  estate  to  his  daughter,  the  wife  of  the- 
obligee. 

Held,  that  the  bond  was  not  forfeited  by  reason  of  the  breach  of  the  conditioto ;— that 
it  was  iKrely  an  ngreement  to  settle  the  land,  and  as  such  Batisfied  by  the  devise,  although' 

absolute 


«'^^' 


tife  'cbitdren  qf  'tbe  ^^efend«ifd> v4«ib  ilar<M»8 

-    ■•   •       •  •   '  '      ^   \     U    ^\      MM".* 

Bmj^of'  iii'18t9y  d«nB«d  all  Us  ft«eboL(li|MRi^]r»fb  iNk' 

d«WMi9,  to  FnmfM  Rtpa^  and' Jini«  tfrMfeotliaie 

txmtlmkil  m»A  dhride  Ae  proimoB,tit&»esadiup 
PlttiHtifr  ii.  Jf.  lUftr  ami  /dAit  /mAhodsdiniua 
Jtoi>rtto/wiflMt,  or  the  obildtta  o£iiakbfe1tovJ«^ 
sbotld^  dead  at  di«  tkne  of  bis  «tife*i«^Mtkb 
a»d  bti  left  Ibe  whole  of  hki  ^tamA^t^kotM 
the  !JPkuntiff  ^.  ilf.  i&^Mr  and  ^^Aa»  i2i4r<^ 

•  •  .  >•       .      ..  l..,t^    <!    Sb'iiMS  'to 

Jakm  ^flrAAofoneio  died  in  >llHVi)tfan|i«(0a9lF 
ilfoiy  Btartkolomew,  the  testator^  (vmiKm^  kMfa 
ingtbe.  DeCendant  Jtm'JBmftAlthmmff)\^kn^99i{ 
and  several  children,  infants,  alsOi.  cB«f9o4MM 
|n the  firat eait.  ,1  >  <  iiin'Otti  yK/r 
'■■  "    ,  .   ■      .1  I  >  tJiuMi  !»ri> 


npecifie  perfonMnee,  tke  penally  being  ooly  aMant  to  Moare 
tte  eontttiim. 

•nme  fer  tbepf^fi^vif^ff.j^VaMitiwUiMtttf  teieMepfi}e  ff.^^^^ 

tlwoMigtrM&toliM«Mp«imto«ledeiflierlop*yt^nMNie^  eri|^lMl»<i 

The  .C4mrt  wiU  MPPly  Ihc  want  of  a  •etUenent  of  the  ettate  in  favMir  of  the  Jf*^ 
and  the  Unue  o^ihTnaiA^^lyielM^  laii4*;«lMnMi«VMMMii«l  ^ 

the  agreement. 


giataUaiH^eUtbdsdoestaliM  i»tera(4^ 

seUyu^Ki  tiMivdfiorbe  >lulidiMidtiMis/iMM  IriviMKj 

for  taking  an  acconnt  of  th^  testator's  peiiaMMi^ 

estate.      R.  H.  Butler^  who  claimed  to  be  a 

bhnttlicrdditov  of  the  tmta«#iv  ftM  •.iHitt^s^lttit 

^nk  SawtMpmtftt^  imdowMid  adfiHiMtnttotsiQfi 

JkMn'^&t  lbe<piifpoae.of  iiatriag  tibe  afMtf.dAly/ 

admiidsler^  ;  '«iid>  if  se^easaryr  big  debt  ffti4» 

odt  ^fitheprboeedfl'  of  the  real  leatate^  mAomltn 

cjublice  at  the  oniisBipa  lA  tM  dmMA^ 

wab'/tbeli^obtttined  by  the.  Pli|in1|fi;  /or  ihp  ^intS 

poinr  of  hiiifin^  the  daoree  unepded,  by  diiMtaog 

tt^Mhstei^fte  take  thewMl  account  K^f  lAvsiiMN 

ttito»^<pe^§oml  estate,   and  of  his  ^ehta^  Jka^ 

HH^d^mvi^  faceordifigly  aoijeiided^  and  tbeie 

was  then  no  occasion  for  the  further  proseontMNi 

of  Butler's  suit;  a  petition  was  therefore  pre* 

iteti(d'fo4tky'tlieiprooe^iii9a,  vjibk  ^nmAhn^ 

nfMd  cm(iMd';  and  that  BmaBr.Aooid  beiittt 

lilMi«y4oigo  m^and  mbgcandatebefi^ 

tit^tkmhtiii  tfad  qwtaa;  qf  M^p^r  r.^BmrikwIamnBi 

was  refenwd,  wliatever  demand  faeiiad  agakuii 

the  estate  of  the  testatdr  under  the  decree ;  and 

fKelUaster  was  to  be  at  liberty  to  sttte  any  iipe* 

^!|S!^;dtcidnt|^^      respecting  m€b  debt«*  !^  ;  .^  << 


In  J^urtuahce  of  the  original  and  Subweqnwat'*'  '^ 
orders.  Master  Richards  reported  th^t,'  besidet'  "  ''^ 
the  debts  mentioned  in  th^  schedule,  the  testator 

a^t^x^  Aifcwiti.  ;d4t^d  2d  :;^ 

.  penal  sum  of  2,000/.,  conditioned  topayiZ.ir.  J(tft<V     ' '^  "'  ^"^ 

«  J  Mir  f'^rji**   ♦It* 


"-       ^apifefiWi^  the  8aM'6t 96L*  mf  tMeyemy%S^amljit 

^M<^'--iMi''i*tttat  -of  the  said  ntift  6f  l\tMWb  <UMt 

***•  *WdeAaetioiiofall*t««JtitWri«Ab^,%Wo 

«N]{iar4iii)f>yeatly  iMkymedfis  in  iUk  4«fr.;  -^iVIfif^ 

M»tf'  by  the  said  E.  JBarthamtH^ilMtAk/»mh, 
^'eMscutarri  or  adminiiiititdrt  olClijdkm*^.Wdr- 

them  respeetivehf,  big  ot'b^  ^'£i^i)^'^Mk- 
"fiistrators,  tJu^prineipdtfmmh/ml^WiMbA 
lawful  moiiey  as  aforesaid,  icitkiMWhoSf&iier 
the  aneiM  of  the  saik  F.  Barmm^^'iiti^ 
«iri(b  all  aiTters  of  thes&M  kii^^ilil^  ^^ffite 
Mid  F.  Baribolomew  iJiollm^'iii^irililfMfl'a' 
t^onsaid  in  his  XiiFE-TiME,  mtdpatf  attthev- 
riark  ^tke  said  interUt  op  t6  tt^^^^f^ing 
6ttbh  ihitTender'as  aforesaid,  t6ii!^lil»aMW 
.bfevoid,  or  else,  &«.  •    biooHa^dlfidi 

' '  The  Master  fdimd  mtA^^mniSittM^l^ 

f^r  dbfkiitn  of  the  sa»  MHOS^Wi  M^7> 

.ToiMf,  ^iM;  JKtoto,  anA  Cl^iy^,'»f%«ifl^- 
thait'the  saM  t^tat6i<'a»'  iktiir,  'ISHfiMi  ft<MA< 


,|fe*fiflC  v»?W  *^W  deafly}  l^nt  4ijie^,f^d;^e«,W^r  -mSffr 
J«b«J^  jjRIfxpA  <^';«^'  W»3i,,tbeywlyi!iti%f f-v.^JMJ- 

,i^ms^^x%Afwd  tc»tetor'»  dfccam?,,,  life^^^i^e- 

I.^^Bo^^fite  N*^  property-tax  Qhj«^^|ile 
nHlP'5SftRM»^?V^iM  >o  the  8«m  of  470^.  J^J^j^., 
if*1fMii^®P»!*?^^^Wd  «^^io(?  *o  the  said  i«.  &.%^i' 
■^^f%  ^  pjfef'iB^  W<1  vaX&Kist  aotovptang  rtpj^e- 

S"i^IiSPlM^*f?'^.^¥^*tfW^  certified,,  pui^afit.^  that 

\\SmyJil^\9^^r  of  the  23diV(>r^j0',;^f^2, 

that  he  should  be  at  liberty  to  st^t^.,ai^;,^)^^ial 

eireumstances  respecting    this  dJdkt  to  12.  H. 

i  »'^#ff?».  $!h*.  the  t98tator»  by  his  will;4p  the 

•,ii)|eii4|T^|Xi^iitipiied». bearing  date  the  8d  d{^^  of 

.It^Sf^A  J?4?».  fS^^^  iind<  devised  the  copboldj^e- 

-{MftHnPWPtjk^p^^^^^         copdiiion  oift^^;^ 

•'i  ^t»W^  i93[^d8«nd  hereditara«ntsin.^^a»»» 


"J^i^y^  AeirviiiM /i«?^^  K(«}vfr/',  And  M^l^flhll 

h^  ^rnitt  forthwith  tosell  theraaa^:j^][.|;ff)^i(y|{ 
private  sale,  for  the  most  vaoaey  t^tjff^M  9bf 
tuned  for  the  same ;  and  then  for^iwith  in  ttvtUt 
14  fo,.th6  clear  produce, of  s|ii|^f«)«^t9fj|fe%it(> 
^  tbe^ceont  aU  such  del^  m.  ji^t^f^fffiiii^  ^ 
hi#  fv»«ral  and  testamentary  e?jB)^|^{, 
residue,  if  any,. to  place  out  ^,neq|fit^j), 
|be,inl^rest  or  dividends  therepf  vtrfffj^  fftJ^I 
fame  ehoold  jbecome  due,  to  his  ^f^fj^jffiji^ 
and  after  her  decease,  to  divide  and  |<^](4'^M0(|^ 
residue  equally  between  and  to  the  nMntiff 
Maria  jUn  Raperand  the  mid  if'^,M^j0S'' 
wiee  Btwtkolomew,  their  e¥ec(iEtorfif.|adr' — *~ 
tors,  and  assigns  respectively;  andjtpat 
tesiator  did  not  give  any  other  leg^^  i^^^ 
afoiesaid.  '.Mheqi 

.  To  so  jQuch  of  the;  Alai^^s  i^rt 
the  d^H  of  fitUier  an  exc^ptipn^^t^ 
the  1^  of  the  Defendants,,  the  vn4<nf. 
dren  pi  Jokm.BartkolomeHf,  fof  ^^  ||»|5,J 
had  ^Vk  satisfied  by  the  4^^nVCl"^    " 
tor'«  copyhold  ertut^,   *«  ^f^'W^^i.^ » 
port.  .  ^ 

11/    JO' 


i9Cfti^^fe?'^^W<*^*^**'^**«*»  which  tai!)Jc.p,^ipe  ^^^  j5 
i*bHj«^ J^«9.^  ^^flip-,  iai3».theywly.H^i9c;<)f-.^j 

->»fe%«>^n^^^^*t"^  »»ch  mt9i^rt,HR^%tt^ 
,iMmi«f^^Il^wd  testator'*  d«c«w»!Pv.,;lie|^^j5^ 

i4flJfe49'«fift#V»P*  1^8»3,  tke  date  qftAe.  r^f^t, 
ul^o-M'^^  \the  property-tax    chj^rgp^J^le 

<.%^SftR<);§')??W»iM  ^<*  ***®  ®^™  of  470/.  ^6<.J3|rf., 
,,,]pi^^en^,^p.fi|Ml.oTiDig  to  the  said  J^,ff.Biift^ 
.^^t^Q  f !|Q9)Ji>a}  wd  intetest  amownting^tfii^e- 

;ifiiilTAi^M^^.J?«»rtl>f»' cwtified».  pnwi^t  ^  tliat 

iJiJBrtHflf/^  ^^"^^"^   *>^  ^®  23d  Npvex!t^^{}j^2, 

that  he  should  be  at  liberty  to  stat^  .ai^i^^jl^ial 

eireamstaBcea  respecting   this  ddbt  to  R.  H. 

,  ^^;^hf(t.the  t9stator»  by  his  wjil,4{i  the 

, ,  j^ei^fifa,  pp|^tipned».  bearing  dote  tlie  2d  ,df»y  of 

.fd^hST^A  t^KHS^y?  andderised  the  cophol^ii^e' 

B^^ipfffl^t^^i^^  ia  the  cc^pdilioai  oJf  i^^[  fwd 


iu«^  ^'  ^^^^*  0^  -%%»  «|P>ffWW»MplHBto  Iff 

>M«tiMiiK  j(he«sai4  testator,. ^j^i»  stud  lf|i^t  frU^,^<^ei||f 
'y    «W^  «we  and  bequp«*ed,to.|SEf|||^%ff 

-?JJSr  ^^  -^^^  '^^  otherwise  J3fr^«<#«||S(fJl)|  If 
««W^»9»»tteKstock.eifect8,v»4wflW^ 
n^  ^rwit  forthwith  to  sell  theioaBft,  j^f^pf^^^ 
private  sale,  for  the  most  mooes  t^jgog^i^  9^ 
tained  for  the  same ;  and  then  for^widi  in  txva^, 
M  |0;.the clear prodace .of  s^t^mAft^^^fffft^ 
jftff  tbeiidont  all  such  dehts  m  4i|e../fl^f}l|^  ^^ 
hip  fvMral  and  te9tamentar)r  e^fqfi^  h^^ 
re«idae,  if  any,,  to  place  o«!t  <<^,iseiq|ift^|)||^ 
th^,  interest  or  dividends  therepf  t<9^ j?f||>  |ft ji| 
fame  should  become  due,  to  his  WiffJp^J^^' 
f^  after,  her  decease,  to  divide  ao4  |V^)( 
residue  equally  between  and  to  Uie 
3farts  Aim  Bojftr  and  th6  .wad  if<^,^M0lf 

wise  BartholofmeWf  their  eiecUtoQif  ^wh ^ 

tors,  and  assigns  respectively ;  and  th^ 
testator  did  not  give  any  other  Ic^g^jes 

■      '  ■     '  •  »   ^i\i  AiiA 

.   Tq  80  jopiuph  of  the;  Kfo^^rV  P^iA 

the  4i^t  of  JButter  an  exc^iitioii  i^ 

the  piMrt  of  tiie  Defepdants,.  the  wi^C)^. 

dre^  ^C  JoiM  Barthohmw^,  ipi  Oa^  i^,7j)«^ 

had  h^a^  aa^ed  by  th?  ^m^iM^ 

%or%  copyhold  eatat^,   as  f^pm^MmM 

part. 


IJ/    JUV 


•tTTilflniHiM^*MMii>.'i«ltii.'f«Bo.  iv. 

nl  rtatewiriir  tKfe  iifrsii  suft.'  «^^da'tHyt  til 

ltftt(?(«tt!HS*ii"to  1>e  "the  agr^etofeiit'B.!fif%«8    '^^• 

t!fe!»Ujto<'feiir<^c}ng.     ^  '=  •"'  '■■'  -'  '"■  ^^«''»*i 

^'irf^ftRt^View,  tliey  feubtiiitted;  WeMdti^'M 
iB!l?CT  DTO^me  broken  by  nbnpeifornlaince  Of  th^ 
dMihfSbii  ^' W«iTB  festktbr/lt  was  foiind  fey  ^^ 
feft*i^%J*'^i;ia  tlie  intei^st'of'-the  1,000/;  re*3 
fHraA^  i36lA^g  iiTs  IfTe ;'  aiid  a£  his  death  liad 
^i54^4*i8tke,''\vUichwas  to  be  settle*!,  ac- 
^^^ffiflj^  TO  (lie  lioi^dition,  *  to"  his  daughter. 

iii^  pbtnt'they  nrge^^  that  it' was  th^  com- 


niaking  provision 
the  parties  and  the  issae  by  way  of  selllement, 
rhkh  J&e  Court  would  ^ffectu^te  Jby  decreeijpg 

iiR6  performance  of  the  mtended^settiefpeAt ; 

^^  there  ^a^  no  case  wli^ein  fhe'bbnil  h^ij 
Ke^tt '  ft^^at^ij'  as'  a  raerte  bond  in  a  penal ty » .  gi ^ing 
wSi)b\^tfr  ^n  electron  to  forfeit  the  bond  or  settl-e' 
tw^ofeef ty In'dpecie,  ^They  supported  that  argu- 
meW^cftingdie  cases  OiChilliner  \.ChilHner{a)j 

.     (a)  2  Vez.  6-28. 
VOL.  XII.  3    K 


^  1  i     I.     .  I        ;-  ;.  IS       t •■    1  •■    I  "'  m'    11  ■»'u;>-'' 

^wilt      Th^y  reKed  qn.  the  $(Mne,aathacitiw,fiM<ll(he 

wjf?ii¥?f»-  ijropofitiouth^t  ^e  obligor  hM  D<>jngiti0l/4«H 

^J!'*''    tiflwJtiAhis. ^86  to  forfeit  th«  l,«MK^W9Mo«l 

^fi^IrR*-  H9\Jf^xk%x\i^  property  acGordii^  t^  th9x;sk&^m^l 

^^'^^'    an^  tbey  nrged>  that  the  role  i<m»d9fi>i0«iitiw 

coarse  of  construing  such  bonds  being,  thati^.kfflfl 

penalties  are  inserted  in  case  of  nonperformance, 

t  bey  cannot  and  do  not  operate  a  reLeas«^fkom4^e 

ftgr^e^ent,  bnt  performance  will  \^  df«fm^^(r. 

YJ^tanding^  because  tie  peml^  is^fpot  o^idk 

VMnte (if ihe^eontrmt,  the  consequeimeiPt^^iM}) 

that  0^«h  bends  cannot  create  a  (Mbl  >9!li|;i$HWA 

tiiit;  perfbrmaence  or  compensatiowkf  PW^J^  dsti 

crqed  ip  any  case,  still .  If^ss  .w hece^  4P  k^f/^^ 

contraQt  h^  been  sphstaa^wUy  wti^^t  .W^^t^ 

condition  in  effect  performed*    l^r  Mf^rmkffA 

liophtnA  (<0  it  M:^  held  that  ani  ag|ne«j(n$^«M)^ 

n()kt  .V  vac«|ted .  by  pftying  a  sUpMla|f4»^'^l 

)kiPf)P»lt£  IB  ttifie  of^.^gtnpQi^ciiia^ 

hftve  ^e  efect.  of  :rdeaiui^jtb4.9artyi(/i«IBItJl«i 

fri^ti  tbe..n*|tire  of  tbis.transaKtwPth^^^t'W^ 
tb4  fisred  inteation  of  th^  unoiel^«R^  WA9^/ttiotlMn) 
tliat  hU  nephetir  i4ioul4  h^Kie;th#.  ^ad\;)  ^A^ 
siirrender  hot  b<sing  pracliqabl^  -bjri  flWMii  t^tkSi^ 

(b)  Anon.  Moseley,  37.  (e)  10  Mod.  615.— 1  Sto*- 

(c)  Nelson,  20-5.  v  Ma,  &  C. 
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liiecMratsHi«64btCh *in  the  ^deticeV  hcf  thto%^  WiA. 

recoorse  to^ki^  boml  as  llie  Bex t' best  method' iie>  ^j^-^^* 

secure  it  to  him :  so  that  this  bond  is  not  to  be  y. 

MAsidered  m  sotnething  given  in  lieu  of  ihe  ^^^^ 

feW^iticfcthe  imcle  ence  intended  him,  but  ad  andotu^. 

^oMwi^MfediiitA  of  seeurmg  the  land  io  him;  ^^^^^^ 

iM^Ob'  tlt»  part  of  the  mother,  it  amounts  pliniily  ^^^,^1^^ 
tdl^ii'tigfNibmeat  ti»t  the  son  should  have  'the 


LOM^. 


^<(fof6)y((2UMi^t.6^AtfK^  the  twd  fathfet^; 
oi^'ftihktfli^'  of  their  children,  agt^ded  (o  nettle 
hiM4^^  Ohe'dklHM^,  and  the  other  gsfte ^  bdtid 
«F<6(MN?.  *wMh  r,300f.  penalty  if  he  did  not.  Lord 
iKMilM(J(«  Mil  that  the  ^obligor  had  not  etec- 
tidh  nAe^wai^  to  forfeit  the  600/.  oirsettle.  thb 
i^A^efti^l;  iiemg  the  primary  agreement,  and 
tl/k^6O0L  btAfu,  ^euiiy  or  filler  security.  His' 
IibkMiH|>\^  t^erds,  ft  was  insisted,  were  ijedte 
<kkMyt^SfW^^it»*pli^&eM  iase,  and  were  partibu-^ 
liflly^iB^)|»c)lBi^'»He«ays,  ^'  The  genend  question/ 
wlkellteri||ie*DefdndaEnthas  an  election  orc^fin 
tdifiettte*  the* lattd?  agreed  m  the  bond  to^be  set^ 
tMr'^1toi'pAy''tfae^penBltyof600/:,  will  tkpelMl ' 
oiMtie>c^^eniti6tt what  was  t>iitearily  aftiddif^ 
ftHl^jr^the  int^f 'bf  the  agreeAeDt,  whe^er  % 
wttr^tlhrillbe'lteid^  tkSS 

OOOH  'otify  ^wmideFeid  as  a  peiiatey  or  further  se^ ' 
cttrttyti  of  )>jt>^  ov  "whether  it  was  stipulated  md 
t^lSfk^tik^iMii^ir  thex>iiebi^,thebth6r  wiAS  Co  be 
the  provision  for  the, husband. and  wif^ai^d  the 

K«f^   t       »./..     f  .  i'    r.:   .    •  •  '         •   '^.,  .    •••..-' -^ 

"'(rf)  2Vez.628.  '      .r,-   /' 

3k2 


'lMiB  -eAsBi  IN'  VHB  '«xeffBtiHnr. 

%^.  't«sb^  of  'tbb'iiKm4Eij»«.  >  f  «n  df  *dpMDii'  ttal  i 
^!?^J^  'mi8ttoaMderihfe^^i*tftttMJiiti!o te«ll»<M'tMi^ 
>•  n^ihetirimkryMidorff^inda^preeBMiit;  tttt«t<ttnt 
''Ktt««fe*r  '****  other  WM  only  by  way  of  fcrthersWwrfly'iir 
M^etl^  l^ensAty  (call  it  what  ron  will),  ttid  an  «iiMMiiig 
->B^i:fcR  iij^i^ingofthatseiUeinent.  The-Ooort  "hifc, 
.<BWttyi«t>-  Mjt,  «troager  ioBtaiices,   taken  it  in  litti«0M». 


When  ezpreK^d  m  a  disjonctiTe  tMOMMT';  f^irti* 
t^tilarly  in  the  case  of  Lord  and  I^y-^Witi^ 
f  u  wfaieh  the  articles  in  marriage  were  to  Mtde 
certain  lands  and  tenements  eompmed  im^kis 
ipdwer,  or  otherwise,  asheshoiddthiaijilt/^li 
the  present  case  (thev  urged)  there  coaid'h^^io 
doubt  aboot  the  primary  and  sole  intention  of 
the  parties,  which  was  that  the  estate  shoaM  be 

'the  portion  of  the  wife* 

.    //  ..  I 

In  farther  confirmation  of  that  doelrii^,  ^ 
applying  jrenerallT  to  all  such  esses;  aAid  CHahb- 
in^  a  principle,  he  adds,  «*  Suppose  thi».«jg|wte^ 
noit,  which  is  contained  in  the  contlilfen'OfOe 
bond  (which  is  a  common  hot  intaeciiMte  liar  of 
making  marriage  agreements;  and  li(is»4efMiu;- 
cniately  expressed,  althongh  the  intent  of  tke 
pavties  appear),  bad  been  in  slides,  iukoii  cf 
tfie  condition  of  a  bond«  and  an  exftki^^Xkec- 
lion,  in  the  same  words  as  ills  here;  Aal^ttfe^Ms- 
band  and  his  father  corenanied-  fo-  imMk:  tMke 
lands  in  such  a  time,  or  in  de^tt  jthexeqf  ib^ 
then  they  ^IiaU  pay  <iQO£^  suppoqa  jlUhW'Ai^ 
iwoi^  tt  aitidas^  dm  i  ■nslim^ian  lh"  fi^^ 
^»<Hilii  have  msde  would  noT  he  thrfTthi^*^^ 
rtetrtion  to  the  husband  or  his  fithei-  to  ^le  »V 
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aaiHdbQr.fi»fir|aO<tf.-rr«fe4taiiily,»(i|(;-,bHttl)C^qa«rt      il^.    ' 

,«f(a]i4i/be>8Qi.  jthere  i» nogxcumd  to  ooake.&fihif       .,,^ 
iifl»t4«*l8UHiotiop  when  thw  wi»n^ai^frfii»  ^  As^iwp- 

.^iite)ildit4«lUty  ia  the  doctrine/  aoA  iAtUi»§||pr- 
)<9ff^.  ctf  the  -coiiitrol  which  Caurto  qf  ,£ir|n<l3^  fl>- 
>^^  ifk:»mthm^ti^»i  for  tiie  purpo^  of^.f^pM-: 
Hj^rotnr^iligi (the  legal  difliGuUi«>»  arising  fiopi/^i^h 

mI  flJiitbi#  9«§ef  tbi9re£(^rp,  tliey  urgetl  theU  ttU  wh^h 

the  bond  was  given  to  secure  had  been  isatisfi^d. 

The  wife  was  to  have  the  estate,  and  she  has  {|:ot 

<iit.  ^%{  f|kr«^fihe9ft  from  there  being  any  pretence  in 

<£ltl¥liy  fqc. insisting  an  the  penalty  also  as  aidf^bt, 

£<|pty^[)t¥>^14  fipterfere  to  cancel  the  bond^.. on 

»l!p*(gfi«Wdii^f  an  eiiui table  performance  q(,t^e 

t,c(3(itf|#t^RvjaAd,.an  equitable  satisfiiction  ofH^e 

h,  il^j^^m.VMTV'^ar  the  Defendant  iia^fffi^^n 
:9>^fii)4>^ fettle  a  third  part  ofwhat.e8t9.te#li^d 
^^^mi4iM^  hiin.DJi  jthe  dece^e  of  hibla^e^oi^n 
-fei*  >Sil«#g^^iUi.iM»e  JPlaiEtpflTs  daugbte](;^rf9#d 

>f  ^  TBrffiyisitf^  dtildbsdn  (or  Jlopsini)  v.  3fVcw>r,  ais  reported 
inrvd  €ffktotttiHliiyviJatfftifidtic4rt>te  tlobtfedfirft^  Urtr  rc^^fiHby 

wheu  the  Plaintiff  could  have  none. 


810  CASKS  m  THK  BXCHB^BK. 

tfafli^-  the  Cmut  liold  tinft  it  mm 


«^^__^      is^aav»  m^n^^^    ^f""^^  ' 

V.        of  liie  marringe  of  a  oWd,   and  thdt«fiM«*4» 
■**■**"   to  be  executed  in  Equity.     In  tiat  CMe  Imi 


Hardwieke  reasons  thus ;  **  It  can  be  no  ar- 
^^'  gVMnt    to  say,   that   tha    Daftndant   ai^Pit 


BAxn^  oijy  to  psy  the  fmmitf  of   MOt^. 
the  agraeaeat  as    mated  in  the 
8«ch  agreenMat  waa  net  to    be  the  ^mtAM 
but  the  stnmger,  fat  tiie  penalty ;  ahd  byitb« 
sanereasmi,  that  had  the  pendty  beett  ^higbcVi  ■ 
and  beyond  the  value  <rfa  third  part  of  fthe<Ud.< 
estate^  in  such  case  the  Dsfeadatft  w«ftidr.nfli> 
have  been  bound  to  pay  it ;  so  now,  thepeoshf 
bei^  beneath  the  valoe  of  a  third  part:  «£. die 
estate,  the  Plaintiff  is  not  bound  to-aoteptib' 
Besides,  it  is  to  be  a  settlement  for  the  benefit 
of  the  issue  of  the  niarria|;e,  and  the  pnyoMaUof 
5,0001.  would  not  answer  the  end)  norpMvilla' 
for  snch  issue;  wherefore  let  the  agv^ement*^ 
executed  in  specie."  -    ''^ 

On  these  authorities,  they  submitted  thai  AkHn 
was  naptetence  for  the  claim  of  the  penalqr<if>lfc*<' 
bond,  as  a  debt  due  fixwi  the  estate  of  thetiWttfi 
tor  to  the  obligee;  and  that  the  Co«ft«euWJMft 
now  decree  apedfic  jffedotwamBe»  of  tht  ^tf66»^ 
of  settkqMnt,  which  was  die  «Bly  thiag  tM« 
they  could  at  «iy  tame  be  called  i^wn  t9dei<|i>0<^' 
caase  the.  testator  had  himtfdf  d^arit  4om(|l>l« 
his  will  all  that  tt«  parties  eoaU  Ii4;whar)|irar 
devised  the  very  estate  agreed-  ts  be<flliltle4!il|W*' 
tbeAiiaeys  to  Mis.  ^ul&r;  and  althosgb.Ui^' 
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praporty  kad^^o^'  beei;  sdtdrid  strtcdy  aecOr^nig 
tofidie.terfiift^tfitbeagtMMMt  pecited,  titeCoiii* 
might «itilL(bfi6Qtuatetittait  «ettlefD«»k bf  itoiide<< 

ctaal   »>'  .  !  •.  ,       ,    .. 

'  -l»;   on      m    r  :       **         .  -^  •  *>^^^\ 

\JKmtiar  Wiroy,   and  TlkMio/d^  eonlr^,  ^altori. 
jHWIeBtidg  jif^amst  tbe  rigibk  •£  the  partkis  oil  hkfi^ » 
hht£K>flHfhoiii  tke  exception  was  tttken  fto  ^varaci ' 
tbedb^ectioAaavolunteens,  om«  mil  fori^ividlnK 
tbdipvoicebds  of  .i*eal:  estate  aoiottgst  da vMes)^'« 
cootteded  that?  tfae>ond  faavitigr  been' fcrfeit4<d» 
abdnbeihg ta .'iMre  penalty,  bad  becdme ftddbt 
•dii6itd>ibh€«bligee  ffom  the  estete  of  the  <(btigtDi% 
aadiaskqu^  bound  his  lands;  and  was  tber^fot^ 
chdl*gtelile<a^sa6h  upon  the  fnnd  in  Conrt  pto^* 
iliicd4*byi>sale  of  the  testator  s  property. 

><lli0yi distinguished  this  case  fVom  those  wliich 

baUi  'bttqn  fcitedi  in  so  for  an  those  eases  iiifgbt 

ap||>etir)ta)bear  against  the  claim  of  the  PtafaittIF 

Butler^  thus.  Ineach  of  them  there  w^  a  eoIlat«(- 

ral  agreement  independent  of  the  bond  to  settle 

reo^f^^tatfe^;  irhereas  in  this  case  there  was  none, 

aadvhe ^^ond'was a mei*e bond  in  a  penalCyv  bind^- 

iagithife  obligor  to  settle  such  estate  aocording't^' 

^e  ta^tfMfmmiflj  leaving  the  obligor  tfo  Idterha^ 

t»4; '  *4ii  tlios4^ cased  the  consid^ratitm  wasr  tft^ 

niarHaf^ '  4X  a[  ^obild  6f  the  dbligor  ^  iwhei;<^s^  in 

the<<preiienttjtwa6  <4n  obligation  fcopaiy  nioi)(ey 

oi|<^tb«<>karWagb'  af«n: illegitimate  «!ffspritigv  m 

<ra8&4l|l^^obli^diid'>not'^Mfortti  tlie^dnditron;^ 

wM^h^tte^tMd^n^  dtotie  t  :i«id  iM^neoi^er^  the)  bnwd  <  * 

^igikWN  (hdt^tti  a  thirds  peiWonv'bift)^to'Vthe' 


iMtf^iiiMi,'  -'iTKey  alto- contetided, -thMivtHIi  oueHOi^ 

^1^    «lili^of<yKi,-  by  tte  iuiture«Dd  tends  i^itkeJ^m 

^***^  gfat{Dfi,'ai4g4t-<»f-optie*;  and*tfaaliilik)*fakd>mi 

'    tdHedifo)  hittBdlf  a  i»berty  of  (A»ttiOhit<K^'iif^ 

fMbsdt)s  or  «lnrge  his  «state -wklfiC^'icViMeldt 

the  land  according  to  the  eonditioki  ;'a!Dti<hi'>i)M4tf 

of  that  proposition  they  relied  on  those  parts  of  the 

vdoiKtMirwhich  are  distinguiBhed  ai»^^J]if  <i4dlic. 

'Bf  not  doiifg  the  latter  (they  insisted)  ^e^'fail 

•i^ecttftd  the  former  alterikative,  and  ittaide''^ 

fpenalty  of  tbe'iiond  an  absolute  de^(td>^d%iit(- 

band  of  the  illegitimate  daughter.  'The^ldeiil^ 

^at  the  devise  of  the  copyhold  «staH^to^k<^ 

k  performtoce  of  the  conditioh  oif 'ihe<<boi(d^  =ft«r 

by  that  devise  neither  the  husbabd-iiot  Ili«<tt6^ 

•'^f  th4  marrli^e  would  bebetaeited  'dt  pffoiiiM 

'fbr,  'as  they  wonld  have  been  if  the  etid^'fckd 

been  settled  accbrding  to  the  conditjo**,'   /''"•' 
V   ....    .  .<      ;;:-    nU  n:i\ 

''  It^was  Emitted  that  the  qwestiofaVdett^ttAd 

"tm  ihk  trtte  constroction  to  be  {Ait  •ob'^ihe  tMMd 

^' Withtefetence  t^the  intention  and  ciMmMmtii» 

tk  th^piti^ ;  bnt  it  was'utge^JUMieM  UliirtiM* 

'  dietermined  that  a  Court  of  £qi^'  <\^flf  JiiM<^ 

"Ifeve*  against*  snch  A  bond,'  MfVUkk'^^StA'^^'i* 

which  the  party  binds  himself  is  not  a  merepe- 

nalty,  hi»t  in, the  nature  of, ,^|^|b^ ^  b^ pifW  "* 

liquidated  da|ni^^  ;  and  tthgi%  jfi^vm  t^^  •P"' 

tics  have  provided  a  (specific  remedy,  KUbM.Mi*' 


damages  (a).   In  the  .^Mt  ^  J^tU^  y^WddWi{t^t  >• 

Lord  EUUm,  delivering  judgment  in  the  Court  of  "^JJJJIJ* 

Cl{«n»m  Pl0a9r  takes  the. true  distinctioii  ijbe-  mciiP^fii} 

tlfcteifeitei*^  .b(»d8  a^  are  v^hoily  f*iifeitad,iby  ^^/*^ 

l9i»fehiu£ithei:€otaditioA,  and  i^ich  Miar€^(0nl)r  ***!*«*, 

firtwri^)^)/^?^!^^,--^^^  disl^ection  .wpported^hy  *       * 
<I»*jAi¥»e|MUfl  ^iiee»  there  cited>  upon  wbif b;tiMf 
)w»|iaMt<ibe  determined*                   .        •     i 

.oilk}rd(i£Mm»  ia  ^<2fi!y  v^fTe/^oHtreasmw  tbtwiS 

liftis^y^,  ffBoth  in  /?o//^  and  Petet:9(m.(jo)is9xd 

Jfpn^nbjf  f^  Adams  (d),  1  should  have  said,  that 

->lill|t%j|«a^jqi4^ter  Qf  contract*  bottomed  on  good 

B^A4)^^rf^(%>n9   shoujd  jiot  be.  looked  npou  as 

<4W^l)iy'i^  ^b;}tjshQi|ld'  be  consider/ed  as  rent  i;e- 

Mry9(l»«M^r).iUj|uidated   d^niag^s.     In.Xoactf  v* 

^P^ti,ifi)fXi^f:fiii\e  plearthat.th^  breach  of  pro^ 

if9(li9iAf\  Vl^rmge  w^s  tobecompensatisd  f»r  in 

l/JifP^AS?^^  ^^^  >^^^  a  contract  that,  in  case  the 

party  fajj^ttgi.  perform  his  promise  heshoiUd 

pay  the  sum  of  1,000/.    The  case  of  Fletcher  v. 

hft8fP^4/)ui^  wry^tyottgly  totb^  preqe^ttpu^- 

bB§(^*9ii)n|tba^.Qasf^;^  bond  in  a  penal  r  sHftt  w«s 

sSAV^IJifm^ » tfti  iPfurform  c^rte»  wwk. withitt;  a 

nSS^fti  liWftiiOK  to  ^psi^y,  10/.  far  wary  wqek  bp- 

.^#>l4it!pftWtitwftf .  .The  WA  fier  lywk  ww  i^eciiped 

flJ>Ib^«»M44y/i*^  rti«.  bond  5  ;«id  .to  hftve  wd 

^/a)  Fonb.  T,  on  Eq.  152, 2.  (rf)  lb.  431. 

•ificjef  li^  9nt}  *i>W<.  Citj  '4*1;         C/>  *  V.  *t^.  IW  '    :    ' 


»«1»»w« 


4^i  .  cASBft'iik  ran  •Hxea«QWBK«x  1 1 1 1- 

IIP4     tMiOne  Hmrm  of  >«  •  MwnteMt^tcMisdtibf  «t  pmkt 

^JJ^JJ^  D«ke  of  3M«/M(a),  wu  of  opinioKtiiat  opdik. 

in>^.Hthq».  iDiiiMio  bad  «iit«r6d  mto-a  bonii^  iriili  aipdaihyi 

^^   of  too/,  if  be  (MNMbed,  nuat  Iwte  ^MidMto  JOIt( 

IUM^  iC.be.  oomnittad  any  act  mfaJtbLtmaiuinui  m 

poathiag,    Btttai^poee  tbeOnloBiiadHtakiBiai 

bP9d  ia a pMMdty  «f  UMM.,  wHb^a  fmdiliMtkftt\ 

tbe  obligor  i^uld  notfciU  a  paitridscvuof  4fliiih« 

didi  tbat.be  sboald  pay  S/L,  in  that-icatteiibil) 

laaatcifeiHr  diatdie5/.  must  bavebaeacaadHkRdh 

an  liquidated  damagea.  '  ■    '.'uiiD-tiiiV. 

«« It  tbavafioira^oes  appear  to  tae,  4^t4be  irfce 
e(Bfect«f  tbie  agreement  is,  t«giTe  tbe^ehiUifl 
bis  4^tion  eitber  to  prDoeed  at  enee  for  IhpBMfe' 
out  of  wbicb  be  may  be  satisfied  Ant  fbie  dataaqpK 
actually  sustained,  and  wbicb  may  aiaad  <^>«> 
s^CwityforfliturelNMachcs/-  •   lit-  ^itH-^ 

Api^yingtbe  doctrine  of  |bat'casev><aad^lhB' 
cases  tbefe  citad>  'totbe  presebt,  itmus  sHong^' 
uryid,  tbat  in  every  view  of  tbequeasioir'tlMV' 
bond  ivaa  ibifintad,  and  tbe  peiAy- eHist'^rf' 
pmd  to  BtiUer,  tbe  oUigee.  wbeiber  tfoniiMmr 
aa  tk-pBmaM^  or  as-liquidiitai  daniBgeB  ^nndlttiNr 
a  pm»  legal  demand,  a  Court  er><Ja^ty>«<Md' 
aotiataffero.  Tlwt  htmA  aws  pL^Muptoiy.  >-flB»' 
condition  bad  not  been  pofoEttedqi-npapcos^' 
tbe    agvef^iDent,    wbicb    it    was  Saii<'ilriibai>- 

(•>  t  Atk.  t»L 


|^lk|l#^ 
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obligee  torilMeiperformaiiee^ftperificttlly)  or  €i0W     ^,f^' 
pelisa^Q^  4k«t  iiv  othar^than  by  tte^ythtifit  bf  Ptfii^'^ii% 

net  fa0ttl]ngiilihei|iropertf^  and  byiiifliMifig 'fl^^  ?^t^ 
bomlioibb'fbrfeited,  the  obligor  had  el^M^'ttt^ 
pbTithetiibaey,  tile ^quindent m tliaiMtilttatiDai 
of <tQe  partis  fiir  the  estate;  ait  iatlettttok  (^tdl» 
dedeerfy-  asiwte  also  the  iateatiott  te  blee»J^-4liy' 
alternbtiive  of  tine  ebligatio&-->-b7  antictuai  ^i'eisefer ^ 
of  the  condition.  .  »     '  •' -^   *'• 

*h$  iht^fo^emf  PrMh  v^  Bnghm^$tXu)  the 
Ufattdinfys  »tb  trustees,  in  the  som  of  3)009J.V  ¥il^ 
ciQWiideBitton  of  an  intraded  marriage,   comli^ 
tlQIifid/  Ho  jpay  1;000/.  in  trust  for  the  wife/  <aod 
aiiothebft4)00/.i.to  be  settled «on  the ismie;  aild'to 
settle  all  the  lands  of  which  theiebfigfor  $bM)d' 
become  seised  during  his  life  on  theivifeand  the 
isslieMfihe^  marriage.    The  Lord  Cbancelittr  in 
th^Mcaie  wmyfig  "  The  bond  with  this  conditioK^ 
ymA  exeonted  in  contemplation  of  marria^i'  ^aotd ' 
thdreiiaf  no  doubt  that  it  constitutes  anagtee^^ 
nientlwhich  XiWutts  of  £qaity  'will  fNsrfwmi  >Iti 
wM^oti'Mu^addft^ "  on  that  question  that  ilde4;' 
sii^ithet  offiiiiQasi  of  the  v  Court  of  Lawv  jm  df  tke^ 
Jatf^es  wboryiflwi  a^ist  me;  bot'on>thtif,»^ii4i#i 
thiiiV»aQe9r4iligito<'the.  troeauteot  aoi  niMtiilfg^' 
of^iliiaibtad,  an /estate-^^caii  it  iBkitkmm—^ 

(a)  l'Sw4int:^aOe. 


fllO  -<oi8«i  (nil  !«»«)>««««»*«("''■' 

^•JJ*^  »«fae  ifoiiif  -<Aar«  ii)#««  '*in  tWlMfAj*- »«ib'>»W^ 

That  (it  was  submitted)  was  the  true  distino 
'^artbetviethi'  Ihe  •protfiMas-  ioli>-ttUi  irfifMleot 
i(Q<iui4k<.  fafr-diis'caMt  there >imi9  noiimifd^ 
dbpbiit-rali'  was  vfasolvte  and  tS|>e<9iife.»(iTft«  ^ 
(ties  themselves^  had  predetermmeH'^^e^^fi*- 
aible  qoestion,  by  providing -o^xiiMiei^  0^ 
nMBperformanoe,  s|nd  ftxh^'  •J^'Wdm^taii- 
iBngsa,  '   ]•)      'mir  :  it>^iJ(io  9(illo 

..;...  ,    ..         f  i  ,..,i|^n  tfiriini  Moqei 

It  was  also  urged  that,  inljaifnnerof^dfi^liM, 
the  time  was  of  the  essence  of  the  contract  In 
the  wi&9i€kiainer  rr,  ekUlinmliotfA  MsmSieie 
asserts  that,  in  termsi  "  'fbaVftf^  %iUrg^99afitl> 
an  agreeiMnt  to<settle'thefotUt«^)  jM^Wpifiiam. 
of  the  600/.  was  only  a  penalty  if  they  did  not 
•«3yfl«ioraicartam>time.*'  ■  •»■  '»  ''i''"  s^^  o^ 
„i  V      .•  :    .  -  :•    •    <   t  tnut-id  jdsnoid 

«f ^tbci jfamd,-  >iti  wag  itielbttid  itfoSfi^mA  'tfSAfl 
.ttkeit:  .  O^ebbddwtts  cWiditidlf^  ii^fkmi 
ibe«state<ni  SuOtr^vAilAfiiivmfiM^,  ^1 
<inufnvor^iBitl»]Mitdiulb»<td  tfteSJ^Keiti  «tl«i^ 
'tlyi>ideHriMv'«NUi(ab«(»lft«iWth^99fr<«|i  <lWt 
been  settled  according  to  the  recital,  it  niJffbt 
have  been  a  qumtignt^i  Satisfaction.    In  the 


tttTi}io$tt^nTamMumtTmnmiA9Bo.ir.  <ai7 


^<iwa^4«iQi»iof.l»ad;«f\raach)vgRfttkrndbe\'«^    ^^Somht^ 

ijfl^Mc^iw  ol^  Ae.bond,  even  whete  thete  fvte  '*?Jf* 
a  defici^K«y\i«^  «»iMto  to/psyvthe  ti»tetot'«  BHwratt- 
debts.  -    ^"•' 

)ii4bMfte  dittreCtire;Bi^tid^  fOfntke  ^iMil«^  jd^abihte 
id^yiqnntioii  lamed  (m.th»€a8eirregulaili^;'ankl 
'jw\  dfl  the  4fi6  €Ourae^of  practice) wMixibi  sidApilf f 
.ndifftlMi^  tbetbymd  had  been  forfeited  or  nob?  «ad 
•aQ  iiA»»:)fiabmitted^.'  that  the  condkkM  havai% 
>h(^<bQ9iMn<ictieated?a  debt  agaiosfc  the  eotatM 
of  the  obligor ;  and,  consequently,  the  Maitep'ts 
report  in  that  respect  must  be  confirmed,  and  the 
;iM{^p^tHuito^mriiled«      t    .  j  >    I 

*»'«\f>J9wn^  li*rtplyv\  ^wry  fdioibly  «ngrf  (i»wb- 
^ffl^^iiee)^.  )th^  wgumeilte  of  whicb  .(^r  the  la^e-^ 
)mmfM\ciitIt)im  OAttUfiie  haa  fasMrafaMMly  slaiifodi 
ion  bil>  v»oi  t!  .M.;.  (i  i.  'li:*  t  -  V*'«)mh»  »'^ 
To  the  objection  df  thfifqnealiani  faa^an^Oii^en 
broaght  before  the  Court  imph^erly,  by  the 
jfnf(itflf^:»n,(ti^  io  ilMeN]^faUat^r6- 

tJWrtfte^  p«jWMf^h0)hwl-bfe«n.«tyleAfi«^^ 
^ll^i^  tN)|(>thetWEtttei?iiadibtf€ai[fib  actangjeli 
5ff  l)ttee  ,fiflft|*t<i«/lthe,ipttrpo»e  of  moMteenite' 
;:«imt^y  ^|M}Hig)#f  <tb«  *b(d#ii<«i<^ 
twifrt*  i!V##w?|yta(4ry)plwiitnofelMf«aaM^ 


t«a««A 


#10    .  «.      ,QmnMsmTHm\^mmUi^im$^\  * 

iiwliMiMb  woald  put  aa  end  to  all  further  dispute.       ^^-^^y 

i  *Hi(itiien  ipro^todedi  to  diMiBgiiifiiiidie'HiiNi 
Hhicin  had  been  cited  from  the  Codmon^Nib 
from  the  preaeatt  prmcipaUy  hf  insistih^^fail 
lliliifi jllillwflnimi liana  w  ii ii  jiMj.iaiiiilii  1 1 itlirtfllft J 
MMve  (ladAma  ia^a  Co«rt  of  lam mftmw&itA^ 
kfp»ltq««atiaQi  di^^aadiiif  flmth»4iaiiaUJiJtiUiiMiil 
tka temst  wilAiaat(vefcmDC0  io^^vkitaiot  iU 
tiohd ;  whereas  the  present  was  precisely  obm£ 
tiioae  eases  vherein,  to  effect  the  intentiaB  of 
parties  for  th^  sake  ^  fciaii^jr  m^ttimmmtBffkm^ 
itf  KMitkity  iaterpoasd  tD.praTent.lUaar'aMi^ 
feated  by  strict  adh^encetMlharlegai  ^i^otntf 
SQoh  instraments,  by  the  laeana^  audi  fofit^)6^' 
prtfss  purpoae  of  ptttOng  ftditooDibcpndUa^K) 
«paA'tliMa»  aa.a^  to  parrenft  ihwottBid^airiff 
iMiteatlMr/fiallMids,  hf  tsMv^^OagB^m^M^ 
an  «qoitaUe  constnletion  and  fetOii.^Bkfagjtedi 

"Ekatr  hei|<aknMei»  ifw  thedittlnirs**al«j*) 
h^^fiqaky  oir  .thi8«}|«fiai4  ^miiAmmAA^mi 
UmAtAf  mem  m  poittftadiiand)  atasngsib  fkdfnwn 
chide«ll«iOiilifciordiflteuh|F^«  ^viol^d  noi)>»frp' »H) 

Oiuamtt.  AMk  (haakig^^rtatdlitfcsiis^MMf-f 
««Mees|,  4ihaetv4d^-  .ihi|t  raUbdiigli^rtiie  fqtiatimo 
raisodiby  4h^  arganeaiit  hsdiiot  hoea /pk^^ 
ref|ttkiii]ii^o«||rhtii6fefe  fti^<?aurt»  mi  tfaetipn^^ 


iMmmm 
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BcMioiiftiidil^oltiittglitfte^  »willii4ib«     HHH 

{{H0[)thttirifl^Bdoiif  oil  ^theexdBfMimi'fe^^  9. 

donll/  MVMnmoaaliovi    atid  to  dcfterfaiine  th^    ^i^Sf^ 

^^^e^OaiffittfzAMftr  (conliiimd  iu^LdnhUp)  ^^^l!^ 
«laJltk,timi4lilR  fcoUitemlniaiitier,  tt  debl  alk^d 
lftiike;:$dita4o  liiln  fbom  the  testator's  e^UW^^^ 
>,<HH&fidftd  itikaMt,  ion  the  bond  mt  f0fthUti4hi^ 
^laditafi  9>apd  ft;  is  on  iAke  nature^  obj«et^  ^IliA 
tfffeotiGf  tilatiiMimiDenJi/  a^d  t^  true  cmntkicJ 
ti«ia  to  i»pM;«t^oii  it;  that  the  whole  quMtmA^ 
ainaiBo  vt-'-f  -^v.  -        .-»  -fa 

-t171i]^lMlid>ft8ilf  ia  M  the  cotnmoti  fbmi«    It  itf:. 
abbini<ie<Bii£i^,  ut  ronsideration  of  an  intended 
laarti^ps^  kiiajpenally.    Thejcondition,  in  attb^ 
staacnj )  iaDtilstitheiobligor  ahould  aettte  certain 
oapi^hoiAiipaoipettjrt  bdonging^i  to  him  00  tbe: 
Pk^nt^B^hr^iKaA  hia  intended  w%,  and  their' 
diiUtiiiit  ^iaifam^rtba  uses),  rfai  the  cobditiett  of 
tfaeii^imdi  tbeiei  is.ft  reoilal:>iriiiidi  Mam-'^rery^ 
8tiiM|^fli  dbfaii  <)aeation^  as-  ea|pfei|fift<)i7t  ofiJtha 
objeri  ofiUkimiid;  with  vefer^te  totbe^liii^^ 
tkmKof>ibo^'pftil]M;>  mad  itt »»  tbeoefor^ixeii^ 
mateiid  rlbciia^ir' CMiaidraatioii  tn  distertitffaiiuy 
the  qnestion  before  n&  "^It*  ie  MoHed  tUit  tiid 
property  to  be  settled  was  of  the  ralne  of  dO/^ 
a  iMO-fi  'audi  tlM^  i  ttatil  Ae  aetdement  thoald  h^ 
nmif^iO^B  ottligbD'btfiiiid  himaalf  to  {My  to>  tkm 
obligiie)QOi;iyeafiyj«  That  lM4m;.h  qdite^fainMNn 
fertjMif'^t  rwere'ite^eflatryi  thfct  tt«?»b6iidnHfBS»! 


^^Iff^     «'«    --..If.    j       .   '    '^i  .iUyr^ioatmUi 
ikM^&.   ■  Th^qrfegtiofa  18;  1itt#  Mfe  iw#«t«i»Ui<Knit<il 
.j0         bontT,  and  what  cttitttraefCiMi' 

•  trt*  :rfrt  tb  fke  to  ft:  aiHltfatt 
iiibtb^'necesMidry  qoestioBf 
ifMiin  ttb«olttt»  bond  hi  ft 
fi«{ntiir  Butkt  1,0061.  if -tte 
tf0*86nM1>ytM  dbiigor 
AltSttti,'  witkiii  tbe-Umie  ikei 
whether  that  sam  tras  to  h«  tlieMiy%^lliflt 
lion  m  case  the  copyhold-eslateynyH  A^  ifM 
setded  at  sfll;  wr  at any'tfaieii    •-'J  UmmMW  ••< 

Jht  het  is.  that  thfe  <Jimi,iM '  vm/*m^wMii 
estate  by  Ma  iiiD-t»  tbe'wifeof  6«*#fitf  ilNMP 
lnjltel^  aad  kitfcoat  ftrtfcar^inurl ftwwW,  ^  «<*(« 

'  Stm,  Ob  th^  ptrt  qf  ftrfib'  ft  'li  'rtliilliiB 
llMtaiiahMlate^leviaelvher,  iritfcmft  di^VffHI 
MliMibted  qttaStcMinia  |««wid«l  i»  IMH^ 
d^iBiot  ndttti;  tiait  uoe  ar  ffaAntiiMIS'Kf^ 
«Mtfiti<m,  wd^dMBhAva  jm>-  iiaWrfu  ikal'Mrifa 
iMMMf ;  andiheargMMiitiBgwd^VMH^iilM 
^i:  bat  in  oMiatofl&e  easea  <hc  fciUt U<M* 
done  amrjr'  by  i^eienug  it  to  thai  uiltet'»<iH 
iMkMlier  H  iras  the  iftiortiaa  «f«fepilMMliA^ 
<l>%iiial  anltlHnicipal  oiicct  oTiyftbiaMNlto 
peHectioB  of  the  aettkaaent  oMk^lM,  ^MHH 
i»eiuiltywfts  mPKrlv  to  eofofce  ifeaflFpifllttai^o^^ 


BlTTlN^f  ^PTiSJ^/l(ia0«  TBElb  ifitLO.  IV.  g|A 

liffcMlliilWlnftW^;  iW  tp^^idTiit  a  right  ia  the      UK^ 
4ljp>ryf«'<j|ej|0ff|^  vhethpr  he  would  pay  the  pe-    "^^ 
Dftlty  on  forfeiture  of  his  bond,  if  he  should         v. 
choose  not  to  settle  the  lands,  preferring  to  sub-    ^^^ 
aljftt^ftft^  th#  moaey  insti^d.    It  is  said,  that   aDd<)theV;i^ 
M^iNraigpflMdUd  the  estate  as  it  was  recited  h^    -  ^:^^^ 
lh«tfdjd^f  i^had  aleoted  to  abide  by  the  ijp«r  P.^^'^f^ 
IW4>«llfniativ#, « a«  it  was  contended  be  Vjehp^i     ^'  ^^^^ 
la^^thifi  ««(th  ftetual  Action  was  pFopf  of-  })is 
lOni^ll^iiflPvqtect    Now,  that  point  will  4j^p^ 
fOb tJbft;^;i|fies^^Mi»  how*  tbis>  instrum^it  i»  to  hf 
QdWtrif^  and  whether  it  is  to  be  considered 
f»  mmm^nt  to  settle  the  property,  or  a  bpn^ 
^inMfW^'Wich  money  in  case  he  should  oot  bq 
«i»me  It ;  ^d  if  the  latter,  whether  the  obligor 
has  testified  and  made  his  election  by  his  acts^ 
On  both  those  questions  1  think  there  is  autho- 
^^y^tf^  guide  ,us;  and  particularly  on  the  true 
owntrHfftiiQn  to  be  pnt  on  this  bond.     Laying 
aside  the  earlier  cases,  I  connder  the^  lastao^ 
most  recent^    that  of  Chilliner  v.  ClnlUner^   as 
p^  ffi^qiei^t  for  determining  the  point.    It  is 
i^,Qf  the  highest  authority ;  and  I  have  no  be* 
MlHtioii  IB  submitting  to  be  governed  by  it  on 
tb^'pccasion,  to  which  I  think  it  is  entirely  apr 
l^ici^e^    The  principle  of  that  decision  .by  my 
Jfif^Hwiiftnfke  is,  that  the  Court  mu$t,  in  all 
pfises,  lo^k  ipv  their  guide  to  the  primary  inten- 
Uen  ^f  ^  th#  parti^,  as  it  may  be  gathered  fironi 
t^  ^^|^*|l|||)^f^  ^pop  the  effect  of  which  they  are 
l^fl|N4df^,^4,^.1^^t  purp^     to  ascertain  the 
IWqWft  ,W^<?,{?¥!4  \  object   of  the  obligation 
Bl^]fV,$<f  fl?y,  iniiid  it  most  distinctly  appears 
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1§23,  mamfeHt,  t|int  the  i^ilei|ti(^fi  pi  tlj^.RHigft?,,^ 

^^J5^  wholly  »«?  exclusively, to  p^aki^pti>Yi^Of^fpxJ^ 

•   1^.  daughter^  aud  her  children  by  t)^  0]^^^ 

*k1S^  was  about  to  e^ter  upon.     H^.ipen^?  ^^^^^^^^ 

and  ptl)i!t8.  baen  anxious  that  the  prc^^erty  ^hc^d  l^  f  ^^^^ 

y^7^^.^  to.ber^nd  her  children,  aud  that  i^  sh^ijjd^lfj^ 

>'     intended  the  husband  should  havjg;  0|a(i^^,^|i^t^- 
restin.it  for  life,— the  interest;  ^^9^^^^  ^-fK) 
a ye^r  ^yould  give  him.    Wl^qre,.  then^  as^1^^^f^\y 
tems\tive  ?  where  is  the  election  X  ^t,  l^f^^ff^^^^ 
ihof,  the  obligor  did  not  reserve  to  hims^f  ^^|rjg^^^  • 
to  elect ;  and  )  am  bound  to.  consider  th^h^i^ 
not,  upon  the  principle  laiitl  dow^b^,L^(i,i^^|^T . 
wieke  in  ChilUner  v«  ChUlhier,  that^  thfi  f^Kf^ff 
marriage  articles  by  bond  do^  not^mnoi;^|^Qc-- 
tion,;  and  that  no  such  right  can^&r^jn^l^i^ 
.    wheire  it  appears  to  have  beeni  theprimf^y  ji^j^-- 
tion  to  settle  the  land  ;  any  moji;;^  thai^il^  ¥?fl»^??^ 
of  a  bond,  tl)efe^  had  bten  regjt^ar,  a|id  fM 
juticlcs.    The  obligor  qertainly  appear^, t^.  ^Tf ' 
been  averse  to  settle  the  estat^e^  hu^  he  p^vaj^* 
5.0/.  a  year  with  reguli^rity.     He  pondens  the  ^al- 
ternative, if  there  were  one,  during  hjisi.whq^^ 
life,  and  dies  possessed  of  the  restate^ ^vjr^^, 
probably,  he  might  h^^e  been  desjrpus^  nc^^  |o 
part  with  till    his  death.      If  during^))^.^^^ 
time  he  had  so|d  the  property^  it  niigh|t«1^ep, 
perhaps,   have  been   more  conidentlj^.  ^^kj^ 
that  he  had  intended  to  have  reserved  to  him- 
self an  alternative  op^on,  find  tl^^  he^^ 
ri^ht  to  efpct,  and, ha4  made 
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tMe^ii'br  doing  so,  he  by  tiis*  wiil  demises  tlie      l^U^ 
fCTy^'esfeite  to  ib'e  daughter^   then  the  wife  bi    "S^^^ 
But^j  natarally  sapposing  ttiat  Butler  would      .    i'.,  a 
still  tiave  the  SO/,  a  year  in  the  shape  of  rent,  an^     ym^' 
thai  s*Ke  would  setile  the  property  upon  the  chil-   ^4  ?theipl 
dr^^,  according  to  the  stipulations  recited  in  the         ^^ 
toWon  of  the  bond.    At  any  rate,  the  Equity    Babth^ 
of  tfte' Ccruirt  attaching  on  the  will  of  the  te?ta- 
toi^,*  ^ill'take  it  up  for  the  benefit  of  the  issue, 
wfcp' Would'  or  might  be  wholly  deprived  of  the 
iavknia^es  of  the  settlement,  and  of  all  mteresl 
iii^ttie'  devise  or  the  agreement,  if  the  1,900/. 
Weri^^giVen'to  the  husband,  or  the  estate  given 
axiyiiniety  'to  the  wife.     It  is  th^  peculiar  pro- 
Vlnfefe^  OT  the  Court  to  see  that  the  primary  object 
cfwie^settiement  be  carried  into  etfect:  and, 
iii^aei^  air  1:he  circumstances  of  this  case,  I  am 
(lii(MiWy  of  bpiiiibn  that  the  instrument  must  be 
'cbnsi^eted  as  articles  of  agreement  for  effecting 
iMtieineiit  of  the  copyhold  estate  upon  thepar- 
i(^  to^  the  n^triage  and  their  issue,  and  not  a 
fri^j^i4'il>6M'ibr  the  payment  of  the  sum  men- 
tl6necl,  'in  eas*  the  property  should   not  be  so 
*se*rtiecf  by  the  oUligor,  in  the  manner  and  within 
the  timfe  specified  in  the  <?oiiditioti :  consequently, 
'  t  dbfisi'der  tb^t  part  of  the  Master's  report  to  lie 
WHm'^y  Wein  he  certifies  that  the  bond  created 
ii^^faft  tb'  the  obligee,  as  if  the  condition  had 

I'    If 'ca^ttoi'tiut  notice,  hdwever,  that  the.  m^ttter 
'1/ifetiJ^VWcguia?ly  and  ihforrnany  feroi^»hit;Ti)p- 
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tftf.  •  ^  •■•  •  t As«K$'-  iH'  'Trite'  'AkfcA k^fc «itr  < '^ "  ^ 

l€aBI      Mfeti  oif'th^  pHU  of  th^  hifhi^,'  *to>tti^^hey^ 

K        hate  >b«en  d«t«nilhi«fd  Itt  it  itfor^  's^ffi^n-'teil^ 

anlMi^jt  serionos' point  of  law  upon  t6bj^ctio(ils'%iftiin*'U 

*°^*    tib  Mastet's  repdrti  which  is  iiee<tskr»f  fwli^ 

^^;w^  oolaflldavks;  and  ooropinioni  <it^t7'U^!f^HM>d;'tt 

on^n^ich  may  be  considered  a«  <lt»[^kfa)^'ttf  % 

eaiise  w  Equity,  of  magnitude  ftit^|>edtlbfW 

doubt  and  dificnlty  m  which'th^  ^ektlbns^ivlii^' 

on  >it  Inms  are  involved,  althoM^U  rittif^df'^t' 

wdoe  -with  respect  to  the  ubjek  6f  ^  irf^jK* 

i«m4eeidedly  of  opinion,  that  Hbthfti^'Wfai^ 

jniwlves  points  of  law  should  ^tWfiMf'^^'Vf 

rfktenoe  to  the  Master.    Thd  t'M^^f  <  ^eAWiHi 

max  «till  be  brought  before  the  iibitti  M'iiAdi^ 

Ibnnal  way ;  and  I  am  therei(9re<<eh<&Wr^*^'^ 

to  dispose  of  the  matter  n<»w>  Uytini' B^te^' 

wbitth  I  thmk  we  ought  lo  prt)fio»iii<ife;'''-''^"  '"'' 
.,,;..  .   .      •    •     .   •!   .  till  -iiil  yiihjjl)  •»'' 

fGAHHow,  Boiw.—We  canritt«?'fetit'l«ft«?'Mi' 
the  Direct  of  the  party  whose  adtfit  lHiV«'V»!i^' 
thetprasent  difltcnlty  wasy  iii  giviA^YBfe  B6ndl{ft' 
wkiob  q«estions  have  arisen;  H^re^isfl^'^tW^' 
man  of  aocbe  property,  desirous  '6F  adMatl^dg'lii' 
life4  natural  daughter  by  encduragtbg'kii  ILdvilhl' 
ta^ious  marriage,  which  be  ii  de^l^dti^  ttk*^' 
inoteby  insaring  her  a  portioh'  ih  iSfei^te^^V' 
settliement.  He  gives  a  b«nd'>t6>itifte<&ii^WUI> 
thathe  will  settle  on  hfm  arid  ^is  '#il^,  -^Ahli^' 
diildrenj/  a  copyhbid  estate  >#li)^t  H§  pmMm^ 
a*.th^  tiraoi^  The  penaHy^  >)r¥afli^H!bt*^iif'W' 
thp  ihondi  •  isiof  4ke  ^*iilafe»orthe'4«j«l!»  «>l*'¥t^ 


Bmcmftfi 

LOMKWl 


8ITtIN(f^  4^J^If^lG4fr  fTlil^M*  4  PKO.  IV.  83^ 

t^^tq.  t)|<^,i,tba  9pwial  value  of: the^^ property^ 
'|^|)^^^9|lia)te^jj^.nQt:$urr6ndered.to  them  <iiiiiinglif».  utt^M^^nii 
If^jjl^  ^.,4eviB«i  it  to  the  wife  by  bie'wtll.'      ""^ 
'I'j^^^iQfi^tufii  ,upon  these  facts  w,  whei^ber;  th»  BjtRrowrfi 
^iiif^i^,p/>t|)efl)oacl  is  a  debt  due  from  Bai*H(fia^^ 
mf^^i^^^^i9^&^  ^^^  testator,  to  Bull€i\i\m 
^VMa^^i»3^^  husband  .of  the  [dai^btar, .  aa-iE 
\^'^,y\fih^^hf^r  liq^iened  theconditioa  had  beetle 
'^9^f^n  ^^1h^  bopd  \i'a6  forfeited ;  or  vi^ietHer 
t|^(fi(^Q](^,traf^sacti^n  was  not  merely  ao  *gi«e4 
i^nl;^  jyt^t  eg#Nideration  of  marriage.    The  obligor 
9^iMy^  h|94  ^n^fiy  ^Basons  for  not  surreoderii^ 
MW)i?)^t^(fl  (Qrt)>e  uses  of  theisettlemenfe  in  M^ 
li^flf^i;9e)i,,..^ven    the   cooBideration    that   h\i 
c}ivqg^t^  ^?f^  P^^  ^^^  i'^  wedlock  might  Have 
had  weight  wi(h.  him ^    In  fact,  he  does  not^lo 
80  during  bis  litb ;  but  in  the  mean  time  he  does 
\f^tf  isK^^iv.ale^t — he  pays  them  SOL  a  yean  7\t 
))j^i)/^b«  J>^  gives  her  the  estate,  and '  suliHstan^^ 
t^ly;,ciii|  Q^y  opiinion,  performs  the  conditto|i  ut^ 
ii^x.^P^*    QoosBdering  it  as  an  agreemedt-lo^ 
^fLtfi^ibe  property  on  the  parties  and  .their  i«frtie/ 
itjifSy  fill  effect)  carried  into  execu tied.     He  ha^il 
a(;,^9^i£4  QOt  diB^pointed  the  parties;  and^wi^i' 
he|,ba4  ms^^d  to  do  he  has  enabled  th^m*4Ki' 
qi^piU^  if  the  has  not  himself  strictly,  and  to» 
t^,^fef^,  (if>9e  aU  that  the  condition  required: ' 
1|)\VJ|U)9^Y^  9m  tbia  occasion,  in  theyery  wordfl^c4f' 
^r^l^c^YfK;4c^Jill.  ClUUh^w  y.C^iUiwsr\^  l«knl< 
^^i  VH^ia{<Wi  ttv^Vi  n)u«t  Goq^iiiier  Iheragre^hnedttd) 


iS^      »€>ttiie  tife  Imdiksk  the  priataivf  «&4<6ri|BB«ift)agttto- 

^'^^^  ^ibint;  ftbd^  tliiiti die oUi6!irrmi^«d^k^  sickljr^iiv- 

;  V. .      tbfer  isecuritjior  penally  (call  it  mbsA  ytniiwiU^, 

"Ldii  k^     ^^^  ^^  e^fomng  the  'making  ol  that  setllpqiAU. 

^mit      '  IT**  lanifilftge  api<eew  to  me  to^  he  pefalM^f 

,,.        ^pl^licable  to  the  oaee  nowl  bbbtre  tua  ■  >  rtTheifMi- 

^^^'  tateiHr  <*J0ot  of  the  oblifpor  TR»ito;setorfe^ 

'^stlaiie'to  hia  daughter;  the  bbnd  was,titibeDrfoce» 

given  to  enforce  that  engagement  •b»yi  the  ^hie* 

band,  by  way  of  penalty  if  the  intended  settle- 

ttent  hadf  not  been  wbstmUiaifyimAt.uiMoyf, 

VN  thWn,  can  a-Gpiirt  of  jBqoitgrsay  thGUfcith^rliosd 

6haU  be  considered  foifeited  mi  as  fo^ffNXfistiMte 

«  debt  to  the  oUigee,  Qietelytfaecaoeeiiberfettb* 

meat  wae* not  made  in  the.fo^vuMctteA  kini^e 

condition  ?    I  $an  entiieiy  .of  •  opkuohi thtt(i  4ke 

exception  most  be  alleved^ .      :    );!f  i.>  noiun 

HubLOCK,  £flRre»t-^I  aiaof.theraeiiie^il^iiltli' 
I  think  that  thwe  ie  netdebt  akWNH»ft(>t«fti^e 
Piaiutiff  jBii^ftr  on  tbecetH«iicbiiQ8rfeis>q«4^^^^ 

instniQient,  •l      .mi    -  *;:r:»{|;(|   'jiK 

^  >On  theco&Btruetion  of>fthe!<)aQ8u$ig«^j^'4^ 
Itffitlwxieat,  by  what^efinaiBeibiis(«at)e<i»^jiH^ 
ref^reaeetotheiataiCion  &nA:^i«bt fi6tfie«f|»r- 
ii^i  the  pfrintipal  qciefitii»49^^^HiJ[tiiS;[f^' 
Initted)  on  all  eides,  to  be  at  q^^49iiim^if^^' 
'^trttctionof  tlie^bond.    ^  i".  ^  i.,i  ^jd  n^ihuh/  ,>:wi 

^ '  ' '  Tb^iebjed  lofittwaa^  obitiiMel^ ji«4<fjl^fj^^^ 
'  ^ecere*  to  the  sdaugbter^ion.  h4r>(imarfHi^»of/^^ 
iA>pyhctfd  festate?  ahd  the  iiitettlipiiiflwift!0«#»c* 


siTTyMSif^riiBiii^iioin  imvtAh  4  geo.  iv.  :^f 

t^whnly  ii»uturuiil|yii:g^vflili:«n:i49f}Qh^iiettlQai^n(^.        3^' 

/^jtaillkb^q.  i^toebt^faeitefiGMllyaBd  fieiJijMmi^y  -^'^^^^^^^ 
-ifw^m^i  the  .MnfisiBiid.  the  chiidreu  t  that.ivas.tpiai^i^  ''    .^ r . 
^sll^tlas^priinaiyQiijectof'theagreemeoa^  f^^W* 

«^3i«feilbd-mi  nod  constitutes .  ^e  coodHiQii^vf  ' 

v/^otthe-ftrstisirgQiibeiiit,  or  maHifaer  of^th^ k^iSVi-* 

liacfedit^  (kttged  inr«appurt' of  tlidtfp»rfeQf  t(ie.MAft*< 

-»4ttli'iHJire|KUt  which  10  iwwi  objected  to'^fajf  tbe 

'  ^tlaq>tibtv  wiiiek  iiu  been  takea:  to  it>  wai8>  thft 

'^tftofift  Aia ontave^  ind  bjr  tbe.tMp6i)  Wbd.  lecmii ^of 

')4hitffalihdva£f')tMSQaHed^  the  oU^4>r  hadit  b/^pe- 

ration  of  the  instrutnent^  if  not  by  exffwss  re-^ 

6ervation»  a  right  to  elect  whether  \\e  woiUd  set^ 

^«l4intfi^  t0siatei?id  h»  life^time,  oriH^clrUfcA  the 

'<kiittiof.tt}€H)Oli,  klidtoketheaHerMAive^sMtired 

^4))yifih^jp€piifa9r  of  1}be  bond.    Uodoubtedly  Ul«e 

are  passageH  ia  the  condition,  and  Hi  t^l  oreci^ 

tals  of  the  bond,  which  may  seem  to  favour  that 

'-^^riii^ai^Aafki  ^d^nd  indicate  thttt  tlie^b^gorvhad 

'^iM^ei^eiDl^  fio<  liioMdf  an  nation  of  eijtbn?  ^ktvAm- 

'^^^'kM  %b«L  rigfiit  to  ttutke antfieeliaBt. .  ^l^^n 

^Ifhat  ^4int  IJktt^eei  qaeetiMa^iidtt!;  ^rat^  whbtUt^ir,  be 

^^K^Wll^M  tp hima^lf  sivofaia.  right;  and  ifiN 

has,  whether  he  hae  elected^  jaiid hatyai^ieleciiiad, 

what  alternative  he  has  adopted.     I  am  of  opi^ 

^^^uU^F^|)^4hj^'^MMhdrities,  that  lke:|Qblig0rhad 

'^^Mo<t^r«<l'liiakii  anKiedftionrin  ihbctisev.iiijid^r 


performance;  bfttiW  ift<ffgB4.<>8i?^lJWflll»f^^dtei 
specifically  the  thing,  whatever  it  might  be,  which 
it  ^a^,  f\f^  object  and,  iojl;entiqp ,  ,«f ..fj)^  fpwift* 
sbop^l4  ji^e,  dpBt  by  the  c^|igorj„.fl  sv^o^fi^it 
tberefpre,  b?i«g  pf  th^it  ppi«U9»».  pi»f8«|ft$fefeill^=i 
qi^iry  Oirth/er^  )(vhether  1n5  J»?».ip  4i^»„f»«ftil»**fi 
a^  alevctjoj^  I  which  JL..cQQf  ider.HtW^iQo^fisM  ^ 
m(^9„  or  what  that  *le<Jtion..w»8fj„|ja^jji^lllirf>d 
wef^  ne^essit^  to  do  eo,  .1  sboukl  b^k  i<^^^e|sA({ 
elected  to  settle  the  ecstate,  i£.3pv9^)pPi$)f9iie^li^flTi;[ 
conJing  to  the.le|*er^  «c^»)irdif)£^i|«(^e^9)^«lh<«A^l 
eq^iigi;  ^f  tte  agreement  y 'ap4  ^  fi(»»rfe9Mofe'» 
C^^ir^iof  JEkjpi^,  might  supply;  (Wtl^ief^^l^VtfJtMb 
wap^'qg  jto  perfect- the. prin4r;,:f9m§{)t-4uid>iaa>b 
gipal^  int(^nti9^  9f  the  parties.;<or  tfa^  tjifl^aiseif ||l;a 
mi^lut  .^o  ]  #0  of  »thein  own.  accprd,  -Ibe  iCi>lig!ifiil 
hayi^g^.  bjr  the  den«e,  giv^ntJi^aii.thViMefn?^^'^ 
carrying  into  effect  whatever  they  now  cst^^fftAai 
that  be  himself  ought  to  have  done,  in  parsuance 
of  t^  C9^di^n  •of  thip  instriiKBMnit,.  vOfldJ^U^Qll 
str.i^ti^A.ctfi^ich  tbe,.vboleq^j^?s^tmn««s>4iMhii 
it^  detentynatjoi^  (wholly, d«pcDi|^«.  «  lo  ygeinfini 

vi.i.'.l.;  v.^  -•  ••;.::•  •'   '•''•'    .ryix'UVi  lliw  Y,Ji«P^ 
I  %vili  here  repeat,  that  the  only  conclusion, 
which  the  language,  pf  tb^  if ^n^ment  warrants 


faififeiiu^  *>It»J«*'brf'Wh'theiV't)r6'tetiti()ii  t;blit'th^J    ..u?Vj./{| 
f^liftMtd  Wat^t&h^vHA.Ae;  idr  isfiiiibut  sUc^  a '  \^^Sf^ 
8ktb9riMM1i>  tiieir- interests  hiigfat  hiv6  bee&  d^-   <%^«Fft 
fwyiferf/i'yujte'tlttit'case  all  the  benefit  of  thte"     ".5^*^ 
(Atf%A«ioii'W4>tfM  devolTe,  with6at  control!  *»po^'  ^JSP 
th«4ili^nd<,  vthdse  interest,  in  case  of  a  se(tlie>' 
nofet?)n«Mdihttv6b«enbnt8mdU.  ■  -4 

^1^fettf{b^itig;'}n  iny  opinion,  the  originat  irileii*' 
ti^iio^  tlvft  'p&ny  binding*  himself  to  mak6  the  ' 
i3efli^ibK;''tiM  qtfestioii  is,  ivhetha- the '  cias^^' ' 
adtHmmi^epHipaAiim  in/bidxl  bkte  statef^,'' 
iiak  iallbiaeHhhilk^tioii'h  {dak  that  Itod  is  t(i' 
b#ie^ti^)i:tincF'tVe'  ittMrnment  is  capable  bf 
b^ij^o^^^gtrtt^d !  ittto   ab  agreemeht   to  settle 
laiftfe  ili'«;^tt^i(i«iM(ioii  of  marriage,  whatever  its 
fohiVinteji<t»^,*>ihM  agreement  must  be  specifically  ' 
etflbt«ed,<it^  '^i  'pAtlj  agreeing  to  siettle  Hamt 
d<»iJd(itf«j^«tiife^«Cnd  iabiebarred o/anyright  of 
elffotii^iwhieh'^^  fastrament,  having  an  alter* 
uaiAfkmml"  aright  be  Supposed  to  have  gi^eli  ' 
hiMC:il«lM-iUult  purpose    I  will  examine  the 
cj^ijiil'tkinli:  they  all  very  dearly  establish  the  '' 
prtwsi^le;^  "■■■•  ; 
oofifti/isriij  ill   •■'■     •         •         •    •  '     ' 

1u>ff§UoH<^,-^PM(n*  (a).  Lord  Har^ieki  dis- 
tiil0^,ifti^iUilltiatottagireement  made  tfpott  f^e 
marriage  of  a  oUtd'is  otte 'which'«i;€oi<rt'6f' 

Equity  will  enforce.    This  doctrine  is  so  plainly 

.    U'n<»Vnvi')  yliiv  'jiI.i  r- 1'.    .*,■•;•■    •'•'•  •''''   • 


^IligO  CAStt»  m  -TMB'kXtfKBQVMr/ 


iMMi  Biraigly  eiUttiykedi  asftoMifiiDf^fky. 

^'^^^    cipie  whH^  sboold  gnidi^  tlMf  |rtiKli<!e>llf iCdifft 

V.        of  Eqfdity,  that  I  consider  Myti^foMfMilM^ 

^oMEw^  tlie  dreangteiice»  of  this  cuat,  ^  tHj'ik^ltit 

Had  others,  'twtotor  bad  no  optioti^  and  that  the  iMMe^Vft 

^^^*    bound  by  tbe  agreeraent  recited  hi  fb^^tolAilA 

^KTHo-  ofdiebf»d.    If  tbere^ipearatob^an'inlfeiilh 

f^^i^*'    (Ml  the  part  of  the  obligor  to  settle  bad  4»faM»ifr 

of  chfldraK,  a  Comt  of  Equity  iiobBfetiitf^ 

that  tb^  intention  most  be  effected,  aiM'ilft 

the  bond  does  not  create  a  debt  agadttit  tKli«- 

tator's  estate  ^moad  his  execoton.    ThilVI^- 

trine  is  still  more  |dainly  and  note  stiM^yliA 

down  and  insistiid  on  in  theother  carie  triimih 

b(WB  cited,  and  modi  relied  on,  wterettHMfc 

eriterion-^tbe  maaifestatios  oC  'adf  nMctttmii^ 

AttdethendeofcoKtmctiMi.  te«th^^iJiKl|ffe 

of  the  detemunatiaB.    Nov.  cin«»«>;Me  fiii- 

biy  Joobt  the  oknr  irtertipaof  tML'  JhUgW,^ 

of  aH  parties,  as  to  the  i^b§ettinStti^pi^§it 

bwfed,  that  the  estate  was  to  be  flKlU«d  %ii*«e 

I  the  issae  of  the  SMhia^?  m^BMitr 

has-ifel  said,  that  we  may  gHtRMi^ 

Mtes  OB  this  case  m  the  very  vordtf'bf >4lM 


JJ^iirW 


▼.CUfiwr,  Lofd  MnMMdk>>ii^< 
: tiwteflect  of n  i in  MniKii>  i  MM 
he  admits  opeAtcs  in  ftvMrorih^^DielMfarff^i 
that  tese,  that  th«  penalty  <if  Aekoiardiafe^ 
Vmnt  Ibr  thopaytaCBt  oTinK.,  tUtigUMWi 
beoa  said  there  -wotM  have  been  itifmtdtskili'^t 
the«mc  was  a  pcaahy,  ssysifat  UMunstttffe 


/Yl^hftl  firpood.  is  tb«re  to  shew  that  ti^y  intfiQiifi^ 

ttMp  I^Q'-  ^.^atisfactioa?    If,  ,iD4e&^  i(;.«j()ii}^f)^ 

«b^w{»j  |b^t;i  .^o  gQpd  title  coiiW  ^^pi^^i  4^ 

^tW^libPldefwtiQf ,  perfoJwaaoQ^  aro«Q;f|Mm%»^- 

:feiFy|t?l»t,Jth§y,mi«tt.l?»ve  iavi^w?  bufc,iHit,if 

,^,|i)l)pjl)a^  >oi;.;t«is  ffither  b»d  had  lit  in  timt 

.  jm5Sjey,,rV>,ffli«Ifte  ^.se^ement.    Por  tb«t  r«a$ie)o,'I 

^%slfj94;ffr)^  ¥^  ithe  Vftlue ;  and  it  appe«Mn»  ,tpi  h» 

vl^^^(^rj|9ft; ,«»»«»),  subject  only  to  .^heip^r 

HMmf  4/^,*^QQ/m  :  which  h  vastly  more  tMn  aoof. ; 

!W4,^«f>l>i^  «W)i|Qt  be  ^ho««bt.tbey  mt«nt  to<k> 

fifRf^)^§(fl^Hpl6.f«r^(qeDt,.  »9d  40  give:a^  ^twr- 

>H»ti)^  ]^l^,hH»b«|id,ov  hi$  &tfaer  bo>p«r£Mr«i 

i9ff^>«a t^.otb^^  ,Th(?r«  tconJd  be.no  d^nbtiilHii 

'fil^otim,^\>^J  .Wt44  wake,  £^r  4h«  e«tat«ti9  ^nepr 

!^^W(r.^h4)yaMie,    TbiM:  shews  that  coqld  n<»tH»ft 

the  intent,    because  it  was  no  opti0n><'«ft  $te 

weight  of  advantage  on  one  side  so  he  prepon* 

4pi^^...  J^^dw,  »o  trust  iff  dec)aiv6iA«atolthi9 

,ia(^„,mt.it,j^  tohe.paid  to  the  wife!*  i»lber, 

,i^"ff'.f?^««tp»^.flT  adminiftratw*.     If  tJi»y  i»r 

4fMp4?]f'»t.fl0p(^  in  U^iiofithe  8MitIe;aenttbey 

»»SP¥?4  hP^«?ne.%then,,?ifl^,sai^  Jt.^tHlM  be 


j/nTi4 


JUrmtl 


.<:    (>OJMk«l«SiTHtt'lttMi^Bili 

*'^'^    ViMid^awo^iii^totlwtHwuitentfMd'lMaf^ 

<Mnitatp^  iO'tktt  condition  of  the>Mu«t)«MI»^ 

ntcwotayw^e  miHti  be  nad^acicMidii^^^*  ""P^^ 

-.  >c,;.  t,.:...'    ":.      .  •       .;-  ■  -.  •  i--n  liiJHiJflu 

'  iCitMriifmriha  we  ttrty  so  sty'  itf^tfiis  W? 
Tfa«' main.- question  on  aB  these '6ccaisfmif^P?^^ 
b«r#hetlier  the  penalty  of  th^  bond  tV'B?di' 
emeMe  «f  die  coitfraet,  as  itttas  '\i\i^  ii^^W 
ptwmA,  In  that  ease  the  1,000/;  itii^htielHti? 
stitated  for  the  copyhold  esbte';'  bU^f<i^8id^ 
still  be  settled  upon  the  wife  and  the  issue  of  the 
mtfrisige.  ■-•!•;••  ^^"  '^^^^ 

IHis  IiordaMp,  after  dis&tgmsl^^f^^cisg' 
fMn  tiiose  which  had  been  dted^ftoitt  ifie'iScritf-^ 
MM  Pleasr.  iind  that  of  Goikffmi^y^WtelSik)^ 
and^itittg  the  case  of  Hmnrd  r^Bhj^his  ^w 
tfipni)  in  answer  to  the  last,  copd^tfScP'ft^ 
saying]-^ 

<  f  Ml  dmrtr  «f  opinion  tkit  4fa«  CotHTIiiui^^^' 
taod  no  debt,  ami  con^equeifay*  ifakf  idii?  j^i-^ 
ception  to  the  Master  s  report  so  far,  which  t^- 
pot  be  sustainedU  most  be  allowed. 

£xreptioii  allowed. 


6ITTIN(#|i^^l«n]KICIfwTBSM;4>aBO.  IV.  t^ 


J?ia^  ,i^)te«kirw«d<n»infMii8Btii>n«ii-tl«gH)t(ti(i    j^^^^ 
U^ki^  |iftdfWlii)iiaK|ppeintitd;  bf  ti|Miop«l««k^         « 
Qf#§:i'Wll*.ft>«*te.lttbere«t  iiiiilie^iopciity  «igt<e«j>  *,JS]Sf 

sc«ttl^|)9«lPt»IM>t < ihftviBf  beed'  rnkd*  bcQOffdii)^ntK»(    "■^■* 
^,,te|m9)(|of(i>th9:i«g:iiemiiftlt;  wliAteforeiit)  )«a#  BaanmH 
requiretl  il^ti  tfaa  IVmd!  nigbt  ifeot-  be*pap«!edii«iilb> 
until  tbat  claim  was  disposed  of.    This  point  was  daimedbythe 
i^is^e^  >,9ftt%  4pqtrine  said  to  b«  <w<»^UBfe«4'1>y  pStedi^e 

tjjij^,  ^f^urf  ]«[^. C()fnpf»s8^e.  ». party  clo^BljridaipnJ  Buttheyor- 
ni^^j^>y  ^  fi)ep^^n  gpene^ing  to  b«  Fejjiifii(»^JSi^*,2S!?rf 
wjfgi:e.„^»^,,bft4  a^.?»ffh^  ta:ea^pect.a|[»Qnefit!.«w4»jc!S,!?^b2«. 

{  •(  •  ,iwerthee?eii* 
Milj '|«i  M|f<'.-f  •.>»!]  hn-     '     •'  ■  ■      '■        '  •'    "^  '■   '"toalclaimof 

This  was  opposed  by  Beames^  denying  .tli©*"^^*"*^ 
general  principle  as  asserted,  and  insisting  that, 
m..h^m\^itii^?ff^  cfljiiHUWfiP^ipqi  if 

^(,^gh^  hift^pff^^  be^inswJe^  .nmstcQlPM^Amti 
o^J|J^gj|^fei]^l^,3«P!^^  i^^as.iiwpqssible*h»|  lk»i 

The  Court  disclaimed  having  any  authority  to 
do^  i^l^^^f^flfi  ,ilB(|Wrtdi;  updftf  tbo  cHreiwwWJMWfs, 
aiyj^  rfify8^,i^o,^|?rtertw^* .  Tl^^  niadfi  tllP  frii^c 

Order: 

That  the  exception  to  the  report 
be  alloweiir 


«»4 


,1» 

Baktho* 

LOMRW 

and  olfaera. 

EVTLKR 

/  ■    • 

1 

Bartho. 

iN.,-,-"     •••      , 

iiOMBW. 

tjS    •.  •    ■• 

».»n     n.'    ,. 


•^  "Ml*,  ^t^'m  re^far'ffle^ 

•bond."  •••■"  '  "1^'   ii.Hl  (.!..' 
,     ....    ...      ...    .1*:   >;lj  ^mjil>!;i; 

th^ir  C09to,.imiu4i9s^l|s,^ 
paid  to  Mr«..  J?»<jf7M)»¥  1^. 
Plaintiff.      .    ,.it  .lo  b'tiiiMt] 


flfhflS     .      •  The  King  v- Hat^MnRM^  .u^..  j.i.' 

"^^"^  .  [J?^oar/eWiLKiN8oM '■'""■  ^"'  '.^ 

ArrT*  An  extent  in  oUef  b^  beeif  i&soed  "btitUs  <i^ 

■doyrd  w the  ^,  ^,  ^  \„ 

Mnriceofdie  affitlnBt  PMfD  Roic^ttofiv,   Oil  >«he  attti-.^l}w^^ 

Crown,  as  De-      *^  *~^  ■     r  ■»    -    >  - 

puty  Commfe-  •       *  •  '  *        .'  '  M'  :     '  J    i^.TJ**   <".>^^ 

MTV  General  to  the  Forces  abroad »  and  AnUtant  Commlssaiy  in  the  Islapd^  ofpfcruar 
and  J/denwy.  aMta^^yeAiiiaMriiegMiattMi  of  Butkl^lN«1i«ra^#fMlrod{Mi 
the  Paymaster  Genera!  of  the  Forces,  and  of  bUb  of  exchanee  receiv^^fron  the  TrnsDir 
an  accoont  of  th«  laMb  MiHoe^  iMviBg  idio  r#cel^«id  iptbiS  M4IK 
Goonuble  with  the  (^rown,  and  is,  as  such  Accoantant.  ^itfiin  liiesUtate  of  thf^}' ' 
BUz.  ch.4,§  1 ;  aad  Uslu^  cfwUch  te  wasAised  at  "ai^fidife.dii^liilf^tt  . 
hb  acooontability,  are  bonnd  by  hb  engagement  with  the  pabUc,  and  snlnected  toihe  pre- 
rogati?e  process  for  secnrity  and  payment  of  the  balance  ultimately  deabvad  agaimt  kaa. 

Whereanex|i«tl»fiiiddfebl»lM4baea{s8«iedi^afMtwikapefka,  aii^^l«|«St^ 
taken  thereon,  such  proceedings  held  to  be  no  objection  to  a  seeond  extent  and  imqVI' 
tlon  by  thesamtiBeveima  Bnasdi  iigpiMt  lii«attMiirop€T^,*on«^i*lMrd^ 

To  found  and-  anppovt  snchproce^dii 
mm  of  money  claimed  to  be  due  from 

delivered  in  upon  oath  to  the  Commissioners  for  auditing  the  Public  AcoounU,  in  hb  capa- 
city of  (&c.),  U  a  snf&cient  ayeraient  and  finding  of  a  debt  duclo  tl^  KjU^\\^ .  v>/\. 

A  person  dalmitag  u>  be  an  incombraiicor  oq  ^pds  seised  bytheiCwmMdei-li^^ 
rat  and  inquisition  against  a  Crown  debtor,  b  not  entitled  to  notice  j((f  the, hol^JiM 
farther  inqubition  uniler  mother  extent  Against  tlxe  same  ^mwKif  on^  doilar  idli^  k 


mp,  astatem^nttlltt  the  party  W«reil.^»'rag^ 
him  to  the  Crown,  as  the  balance  of  hb  aecodat 


tent  and  inquisition  against  a  Crown  debtor,  b  not  entitled  to  notice  j((f  the, boh 
farther  inqubition  uniler  mother  extent  Against  tlxe  same  ^mwKif  onk  doilar  idlil 
prior  date,  although  on  the  first  inquisition  the  Jury  had  fetpmedbinLaii  incumbnocer 
on  the  estate  fo!i|iii.«tbclQi|0,  to  JthidebtQr^  m:'  tH  .  .    )ti  :i.'MMt/n("| 

The  Court  refiilebati  a^^t'lfeMimi  ^  tlie  piiri^iit  tMidnfai^Ab^r,  fWiM^eflitf  &» 
might  have  notice  of  the  liolding  any  further  inqubition. 


SlTTINd^j Af,-^?^!^ ^^C«,  TnUM,  ^  fiVD.  IV.  ^ 

HPm-  Mfm)rMMYyH:^  debt  Of  4,748/.      1^, 
Wf<!*^n  qfe«iW4.to>e.#e  from  him  to  the  ^^^ 
C<f{9^,  j^,p»e  Ipi^a^e  <^f  h^s .account  (delivered      _^^' 
in  by  hiu  npon  oath  to  the  Commissioners  for     itit'ti^;>^^' 
aaditing  the  Public  Accounts,  an  the  3d  of  July  ^     , ,  .: ..  :/j^ 
rai&^,4i^»lild 'capkclty  of  D^piity  Commissajry      ^     '   '^ 
€ilMJ«Mllit«'bl*  Mijeely^B  Forc«»  serving  inSpain 
dMiA  jPWf#^)lr^  to  W-hich  ^yftte  be  liad  been  ap- 
pointed on  the  29lh  of  J^ne,  I8O84    This  i^ras 
the  substance  of  the  affidavit  upon  which  the  fat 
had  been  granted* 


Another  inquisition  was  taken  on  the  same 
dajf)  nudiMr  an  extent^  at-  the-  instaace  ^  the/ 
A<JihhRaltyV ^^g^Bst  JRoic^iii^^y  to  th^  surety  in- 
a  bond  J^r  anotlier  public  accountant 

AawUfgg^haA  been  also,  on  the  29th  (^  Junk,^ 
IfiW^  i  >amofiited '  Assistant  Comnnssary  in  fbe^ 
;lsbadi«;.tcii  ^SnemMy^  and  Akfrn^m^,  which' ap^; 
pointmeht  he  held  until  the  30th  of  J«im^  1008?' 
^^s^>(t^WROeTaf.AlM/^  4tf^  8|^k«  MrasidttolaieiM^ 


M   V. 


It  was  found  by  the  inquisition  under  the  ex- 
tent issued  ttt  fihd   debts/  that  jRaif;/tn|^«  was, 
die  eaptioniSf  &c.  indebted  to  the  King  in  the      "^  '^"^^ 
above  sum  upon  thabalance  of  his  accounts  as 
s^Uf^h^Q^KAlnivmry'.QeiiamU  frott  the  4th  of<3l^- -     :  .,  v^' 
<9^vl  Wai:  to  i*e^S7th  of  Aj^,  \90»4    It  .Was  \ 

also  found  by  another  inquisition  on  the  same  \     >. 

4ay^|^tKeiff^  estate  in  the  '    \ : 

tbuiiiy  oiM^rkej  mtjeet  to  eertaininoumhrmmees^  < 
^kkM'^esetfotttktierein.  /      - 


••rj    ^ 


%  siQp^|s  for  ftu(Utuig  tbePjuibUaAcf^iyi^^^^ 
UKM.  abwlon^id.  AwJ.a  pew  ext^  ^,^c^*  ^ 
QJ^m.  l&$.  liJ^ .418  the  8ggrega^b!|)|ya^oyjf| 
twa.afXQunt? ;  the  bakmce  of  the.fpFnifJ^  ^fflffif 
b«eift  wbai^qneBtly  reduced  ]^Jt^„^^{^g| 
S,99(|t.lOf.<4|<if..by  sUowimces  j]Qa4|p  ]^J^4l^5 
coaptant  by  the  Treasuiy,  . .; ,  ,^,,£^5  ,rf| 

That  second  extent  was  i88ifjG!d,^..(l^i\4¥^^ 
Jftiy^  4  Qeo.  4.  It  was  addres^  ;tft.ifeit§l»^ 
of .  Bark^  and  waa  in  the  folJio;TC|ng-i'|(fnKxX3 
'*,Wherwil  Philip  BawUt^s,  Enq.y^j^ft|f^4Jft 
upjn  the  8«m  of  5,15QL  4«.  44i^:l)B<VhJtll|8f>i^ 
aad  tennuiatioa.of  his  sole  j^^cftx^.^j^^fn^i^n/^ 
Gapnnussaiy  in  the  Islands  «f  Crfjaymw^jih 
db'wy,  the  negotiation  »f .  Banfe^  ^♦♦fS'^dNi 
Ujotee  by. him  reiceived  from..tbe*P«]^lNIPtMf  filb 
neialoif -his  Majesty's  Forces,  wi^.M^^^iBffgDb 
t^«n  of  9fm^  bills  of  eKchanse  oOia^s^lMtt  9l 
the  public  service  there,  ;Axm»  the  ,fl||{^llU]bfii 
y»tK,  1807,  to  the  30th  day  of  JWiiri;]8fl)lttff^dll 
aooowt  hath  been  examined  *nd>ai}d«^fitJ|»S^ 
GomONSMeiBefs  fov  auditing  the  PuUi«)Afl|o^(^ 
aiMl  a .  state  thereof  npprored.  and-  ^UiMwd  At- 
Wfueraat  of  the  Commissiotters  of  ow^^WSfHt^ 
which  said  accoont  hath  been.^et^aflMltf^h^ 
CtnoveUoraad  Under  Treiisiarerr«f/qpil|j^1i$l6ii 
qner  and  the  Comnufwipnwn  1lf<flBRiQntf>«|kA 
aikd  wiiereas  the  «^d  PA«7yng!girt»«igWSfe(|fli^' 
i^indelHed  te  ii«yia  ikftBvmfif  ^afii^llklMi^ 
upon  /the«<id,a»d  <tf»mi«»lMP  ,«if'jlHM9lftMt<Mii^< 

11/    .!'•/ 


iiiTTingi  i:twik^i<M'.\A^r**iio.  IV.  im 

Wffifid  A'lii/^liiiWl  ^ arid'  k'itife  ttier^f  "AiS^f^f? 
Ifld  fflft?«r^(3f iy* >lrarknt  df 'th6' ecWikh«SiifttheA**6ff 
6^f^M^ V'*n<l ■  li^th  dJ8o  been ^^fei4tt««^ 
the  Chancellor  and  Und^r-Tredsiirei-  d/  bWH^*^ 
chequer,  and  Commissioners  of  our  Treasury, 
h  ^kB^m^tg'of  -  the  states  SflMfaiS^ts 
il^^yitiiikl^^ifr^dtifd'iii  our  fei»^<fort^l^ 
Ei(Mmier'^'\ii''<^thdf  'of  ottr'-  ReMfemb'A»&eH^ 

l^laCrilieaotfife-'iNild  Several  stthis  ^^^^^^ttm' 
ifi^V^m^-^t^y^i*';  amoiintlBg  t^thktHlfi 
dk^te  «iP«,9i9^.  W^l'itit.,  no^  due  to-^^  i4tt«^ 
In^W'S^eM  wld^d^,  'as  ii^  just,  do  co(ninantf'ySt\^ 
tkU  l^^DMitf  ^k  ^hteHng  «tiy  4ib<lrty/atid  %MW 

lelliill'b«$:A»iuid*lpi#hki  yourbailiwidk,  itod'k^ 
lttaK«liRy^4ihd'^toMfrely  in  pti»(kkmiM^4mi1^ 
llAt^gUSMI^tbe«airt  d6bt;  ana  tHatf<»<wi^<odMf^ 
<Mlfag4fifd^*4iid  tai«rftit'W^  d#5^^e^DkitMHI»,<: 
ai^tt^ofg^t^ttietty  6n'ba«h  of'h»5i>  ^^tim^t^m^ 
imA  hmnk^tl  by  nt^bom  the'timth  miay^^  li^ 
Cett^4ai^ W,  air  by  aU  ^dtb^r-  la^ot  i!Qeaii0/'y^V 
dtfiJdUi^eiiHy  Inqufre  "What  lands  and  leiieiM/lf 

fftlg^i'4l»([iifi»^ii)'b<tHiWiei:  mi-  M«  06^  4ft^Ji)f 
j^Md8>ilMd^«t^H  'l«R#B'and^«n(ehient«',  a«b«t', 

vol..  XII.  3  M 
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1898.      credits,  specialties,  and  sums  of  money,  in  who^ 


.J-^^gj^  BAfFerhand^t^eynoware,  you. do  diligently  ap- 
V.  prigbse.  and  extei^d.  on  tfie  oaths  pf  the  said  ^OQ(i 
^^^  Wid  Iftwftil  men ;  a^nd  do  tajce  apd  seize,  the  same 
ip)t9[ojir  hanflSf  th^re  \o  repain  ^ill.we  shfiU^be 
fuUy  satisfied  the  same  debt,  acconiingj^^o^tbe 
iofm  of  the  statute  made  for  recoverinj^  of,  our 
debts  of  thjs  nature,  &c/'  ^  « . 

'    '  '»    '^\\\  •  • 

Ad  inquisition  was  taken  on  that  extent  on  the 
$th  piAtttgust  following,  by  which  it  was^  f9|uid 
tba^  J^awlings  niras,  on  the  23d  day  of  Aygysf, 
1815,  and  on  the  day  of  taking  that  inquisitioiif 
qfosed  in  his  demesne  as  of  fee,  pf.a  in^s$qa£;e^r 
nu^ioi^-hoqse  called  WallJuimPku:^  (fief:^f^^^ 
aAd  Upds  in  the  same  county,  of  the  jcj^l^^v^- 
IfiQ  of  000/.,  which  wci;e  ccmyeyed  ^o  hj^.ljy 
certajqi  inden1;ures  of  lease  and  release  pf  tl^e  ^^ 
and  2^  fl^ys  of  August,  1815,  whic]t».the|l^,l;^ri^ 
retu^ftd  Cq>i  in.m(inMs.      ,    ?  .  ^ ,  „,,. 

••    •  .  •  .     ,  ..ti<  •' 

,.0^  fi)ijQg  t))at  inquisition,  a  T\ile  t^  claiip^^wffi 

ejqtored  ;  .an4  on  the  25th  of  November;, j{t^^^ 

IIIOT^  bj  the,  Attorney  General  that  the  e^t<; 

in^llion^  therein  should  be  spjd,   uqdejr,  tl^ 

S^jth  Af  <Jffo,  3,  ch,  a$;  apd.  ^he   qn^er  ,w^ 

;0n  the  papic  day  the  Co^t  wps  moyed^  pR.*,^? 
part  ^fWittwfn^  Wilf^H90U;^  for.^  r^^ierf^iijjlJi; 
the  Attorney  Geij^Tal  to  sheyy  Qm^.Y^y.it^?,,^^/; 
Qf,ex^t  of  ,the.24th  of  .^viy^.  j^n^^ti^^j^^ijisl^^^^^ 
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Bbould  not  be  quashed  for  irregularity ;  and  (if      189S. 
the  Court  should  grant  that  application)  that  ,^j^^^ 
Wilkinson  might  have  notice  of  any  inquisition         t^- 
to  be  taken  by  virtue  of  any  renewed  tvrit  of     mhos^ 
extent ;  and  if  the  Court  should  be  of  opinion 
ibat.the  proceedings  were  regular,  that  cause 
might  be  shewn  by  the  Attorney  General  why 
Wilkinson  should  not  be  let  in  to  claim  and  plead 
to  the  writ  of  extent. 

That  application  was  made  on  the  affidavit  of 
the  Solicitor  of  Wilkinson;  which,  after  stat- 
iiig  ifie '  proceedings  taken  under  the  first  writ 
of 'exient  of  the  18th  o(  April,  1822,  and  the 
other  extent  of  the  4th  of  July,  set  forth  that, 
Upo^  the  execution  of  the  first  writ  of  extent, 
Wilkinson  was  duly  summoned  to  appear ;  and 
that  he  did  appear,  and  attend  the  execution 
thereof  ;-^that  he  produced  and  gave  in  evi- 
dence, before  the  Under-Sheriff,  the  several  in^ 
dentures  therein-before  mentioned  (under  which 
Wilkinson  claimed  to  be  an  incumbrancer  oil  the 
prdperty  seized,  by  virtue  of  two  terms  assigned 
to  him) ;  and  that  he  would  also'have  done  so  on 
the  t^kiiig  of  the  second  inquisition,  of  the  4th 
at  August;  but  that  neither  he,  nor  the  claimant 
Wilkinson,  had  received  any  notice  or  intima<- 
tion,  nor  suspected  nor  believed,  nor  had  any 
reasitin  to  suspect  or  believe,  that  the  writ  of  ex- 
TeHi  of t\ie  4th  Jufy  h^d  been  issued,  or  that  such 
ii^quj^'^^^  ^hereon  would  be  taken.    The  docu^ 
meiiri'driyr  stated;  that  he  believed  thaf  the 
seCon^'writ^of  ieiiteht  had  been  issued,  and  the 

3  M  2 
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^^^»  ,pprpQfie  of'  obtflMning  an  uiwJue.^jV^|age^pj«[fr 
linJs.  iiini,.  byi  presenting  him  from  prpfl,ifpi^f,,^yfp 
dence  of  hi»  claim  of  right,  titl^,  and  J?,*i??t^t  fff* 
j^  and  to  the  annuity  of  7661  ^  secured  ^ujii^n 
ti|e  premises  by  the  several  terms,  of  ^(^|)^pyd 
^QQy^rSt  He  also  stated  his  belip/r^)ia[jj|^p 
\699LX0s.  Aid.  in  the  last  writ  of  extefit  ((jj^fjl 
ip»ft  of  the  4,748/.  \6s.  \\d.  for  whiyji  tjij^.|iji?t 
wa8,»88ued.  .,,  J,  ,,,., 

JVilkinsan^  who  had  possession  of  the  jtjtle- 
deeds,  having  been  subpcenaed  to  attend  f||i  the 
taking  ofthe^rst  inquisition,  for  the  j^rpopepf 
proving  the  seisin  of  Rawlings,  and  being  as- 
sisted by  Counsel  on  that  occa^ioQ.  :set.  ifPl  his 
own  claim  as  an  incumbrancer;  and  .tl^eJipry 
fpund  such  .claim  upon  the  estate,, ^^ipd  ^|fj  lyas 
accordingly  set  out  in  the  inquisition^       .. 

The  charge  claimed  by  WiU^ipsor^.f^qt^^the 
estate,  which  was  ultimately  set  puti^.|b^^,p|iea, 
waist  that  one  John  Grant  had  died?  ^eis^v^^ 
by  his  will  in  1787,  devised  the  e8tat^.|;9,  (?fjff»^ 
Davis^  and  Elliott.  Davis  died,  leaving  H. 
Grant  and  £lliottf  who,  by  indentur^^,9f.)ease 
and  release,  22d  and  23d  August^  lpl5,  co^iveyed 
to  trustees,  to  the  use  of  <?,  GratU  fpr  5jOO  years, 
defeasible  on  payment  of  «5,000/^  \o  yfn\,  and 
afterwards  to  such  use  as  Rawhngs^ti^f^vl^  ftp- 
point;  and  in  default  to  Rawlings  for  life^  re* 
tnainder  to  the  use  of  Rawlings  in  fee.     On  the 
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...»  .  ^H.' 


m. 


kii/iiA 


2:kl  October,  1815,  by  indenture  of  that  date, 
/t'air/iii^/ granted  to  itfl  D:  (X'Medra  an  ahniift^  THnr^pwfa 
oi*^26t)y  ebai-geable  on  the  estate,  with  Wght  bf  o>ri|W 
eh'%.     (>n  the  28th  ApHl,  1817',  all  paMe^;'  %k      ^Jl" 
deed  6f  that  date,  granted  to  WilRam  Wilki^h 
aA  aiinmty  of  766/.,  charged  on  the  same  ^re'- 
TnUes,  for  (he  lives  of  certain  persons,  wJth'rigTft 
(Vf^briiry.    Assignment,  by  same  indenturei  Sfa 
fefnl  0^500  years  in  said  premises  to'Thdiruis 
'W^tkivCsoii'/ ioT  better  securing  the  atmuity'^o 
Wittiam '  Wilkinson,   permitting  Rowling^,  titiiil 
default,  to  1;ake  the  rent,  &c.  to  his  own  usb.^'  ^^ 

'  *rtie' Objections  taken  to  the  extents,  and  pro - 
/ieeflihg^  thereupon,  which  formed  the  fourida- 
ttonbiftWe  motion  for  quasbiug  them,  were—"  ' 

Pii^stl  that  the  second  extent  was  altogetfier 
iWegdfjlr,*  4b  behig  issued  pending  the  first ;  And 
fof  t^e  y^tme  debt,  oral  least  in  part,  and  ^igaiust 
the  same  pi^nerty;  ' 

'  '  Secd^dly,  that  the  alleged  debt  had  not  been 
^^cl'lfdrtb  in  the  affidavit  with  the  necessary  pre-? 
'crisidjd'  and   certainty ;  nor  had  it  been  shewn 
\^ilh Sufficient  particularity  in  the  inquisition': 

'"'  Thirdly,  the  partjr described  as  l)eputy  Cbrli- 

saVy  ft'enferal  was  not,  as  such,  a  public  otfcer 

^"atciiuii'table  tb  the  Crown,  within  the  statuie  of 

'ffi'e'lSVh  St  £^2.ih.4y  so  as  to  bind  his  fands, 

%  bMt^'iii^^^^        subject  of  ihiH  6foc^feffi^g: 


CASB8    IN    THB    BXGH8QUKR, 

Lastly,  that  fVUkkwm  bad  no  notice;, ipf,  ^ 
seeond  Extent,  which,  ander  the  cticumstauHce^, 
it  was  contended  he  ought  to  have  had ;  aii4  ^t 
he  had  been  thereby  debarred  from  supporting 
his  claim  before  the  Jury  upon  that  occasion,,^ 
he  had  succeeded  in  doing  on  the  first.         ,^ , 

On  the  first  objection  it  was  urged,  Htmt^^^^ 
same  lands  having  been  once  seized  undi^r,.)]!^. 
former  extent,  and  in  the  custody  of  the  S^q^f 
they  could  ;iOt  be  seized  again  under  aootiba: 
extent;  but  the  Crown  should  have  proc^edi^  by 
Seire/acias  ov  melius  inquirendum^  mI    „( 

/, 

On  the  second  point  it  was  contemi^d,  tM 
the  statement  of  the  debt  should  he  precise ;  .^jr 
that  it  had  frequently  been  held  that  itshoujbd  be 
as  certain  as  a  declaration,  and  that,  as  started  ia 
this  instance,  it  was  insufficient  to  support  t^ci 
^^tents,  and  the  inquisitions  founded  on  tbern» 

On  the  third  point  they  insisted,  th&it  tfac/office 
which  it  was  stated  that  Mtawlinga  held.  uQ^r 
the  Crown,  was  not  such  an  office  as  constituted 
him  a  Public  Accountant  under  the  statute  of  the 
13th  of  Elizabeth^  c.  4,  so  as  to  subject  Jbi^  lands 
to  liability  for  the  amount  of  the  declar^bsdimce. 
of  his  accounts,  firom  the  time  of  his  first  beinyQ^ 
ing  an  Accountant  of  the  Crown.  ;.; 

They  ultimately  contended,  on  the  last  .obf^Or 
tjon,  that  the  claimant  Wilfeinstm  was  entitled 
to  notice  of  holding  of  the  second  inquisition, 
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tire*  ffij^iu^uisiti^ii,  We  had  b«en  found  bycdM- 
inqa'ek  to  hkVe  A  lietkda  the  eMttti^;"  ' 


msi 


> » ,  /• 


In  the  case  of  The  King  v.  Daly  {a)  the  in^ 
quest  was,  to  inquire  whether,  by  the  attahider 
of  one  of  applicant's  ancestor's  in  Ireland  the 
UMs  did  escheat.    She  moved  the  C6urt  for  kn 
ohfisr'ttygtve'reteonable  notice  of  tfafe  imatig^^tiifr 
comifit^sion,  on  hearing  of  the  in^ttiftitioti'fin^ 
tended.    Th^  Court  held,  that  if  the  |Mirty  htis 
ati  opportunity  of  being  present,  he  has  ^  ti^ttt 
to  be  heard,  and  lay  his  evidence  before  the 
Jury.     It  is  there  given  as  a  reason  why   the 
"pAtiy  should  have  notice  in  some  cases^  that 
there  are  few  in  which  a  party  can  come  and  shew 
a  reason  for  such  notice,  which  is  previously  ne- 
c^8sat*y ;  ibr  (say  the  Court)  although  an  inquest 
may  be  tristversed,  it  is  a  great  hardship  on  the 
subject  to  contend  with  the  Crown ;  and-  secu- 
rity must  be  given,  which  it  may  be  difficult  to 
get.    Wteit  the  Jury  ascertain,  which  •  ought  to 
be  th^  tnith,  may  he  different,  if  heard  ex  pmie^ 
fr6tn  ^hat  it  would  othervnse.    The  several  stii^ 
tates  befoi^  Edw.  6.  are  material  (b) :  atttl>  the 
same  reason  which  introduced  them-^the  re* 
quiring  things  to  be  publicly  executed,  holds  in 
the  pr^ent  c^ase ;  therefore  such  order  for  notice 
ought  to  issue.    So  in  the  prenent  case^  it  ww 
urged,  where  the  party  had  already  sufficiently 
appri2ed  the  prosecutors  of  the  extent  of  his 

(a)  2  Vez.  270  (in  the  Exchequer,  1749). 

(4)  34  Ed^.  U.— 36  E Jw.  3.-23  H.  6. 17.— 1  H.  8.  3. 


/!  .nOie  AUMrney  GdnonOs  iClfarM  ^w4  il^«l^ 
fii!ivrfiJbeir^d  cauae.  Thay*8ubpiit|ed|jjtlMtjlk 
Defendant  had  no  right  to  make«the>pi|eiMitilpT 
plication,  as  being  in  no  respect  a  party  to 
Mior  of  )tb^  proce^diags  ;  and  that  Ke  jto4nliot 
«F^entered any  daint.  iits^  only  oowrM w^ 
ftOi  put  bi9  claim  upon  the  record »  vbioh,iiMltr 
*withptaading  the  rule  to  claim  bad  expkedyith^ 
would  yet  allow  him  to  do^  whan  hfi  n^ghtidiar 
pute  the  right  of  the  Crown^to  stiseitbdpidpo^f 
and  support  his  charge  under  the  alleged  incom- 
bm^ce  by  every  raeana  in  hi?^  paver 4^.11.  /  uii 
/;   :.       •  •    •       f..!  M'»  ^uIj  ih' 

:  .A»to  his  being  iratittedtQiiatic^)tb?|^ikMfll^ 
ftbalrtbat  wa^  a  proposition  Hfcwt)ab)#1  q((b^ 
'OAtertain^  by  the  Conrt  for  an  iutlomkitnXb^f 
fw^posed,  however,  to  conaeot  tto^tbcqitwfi* 
^^attt's  putting  such  a  plea  upokit  tkiftiiWQidiQs 
vr^^uld  bring  his  objections  to  tbaptOib^i'V 
pr^erly  before  the  Court*  «  .x  :   /:>  *; 

,    For  th^  present^  they  professed  to  j|elgr  onitbf 
:  ^i^liminary  objection,  declining  itodispaanasiy 
qif  the  questions  which  had  been  maicfidi  •    jl  -^ 

/: .  Wii^e  and  Manning ^  in  6up|)0ift  ^  tbe/iJnde, 
having  again  urged  that  the  Crown  had  no  right 
to  issue  a  second  extent  upon  »  si^posed  older 
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tilte^itaMltlie  li^^^blfldlrfor  ^•mwlIiff'deKMtid,      imf. 

tfi'^'<lbl9d'4ik%:<|h6  pi^Hieiit,^«rbi^e  itdi^  party"  np>- 
plying  had  idready  .had-  bus  title^found  for  bim  on 
the  record,  he  had  a  right  to  be  heard  in  support 
dl^il^cAhlMigh  a  third  person,  upon  shewing euch 
tiiletolithb  property  sei^ied  as  the  Court  might 
if|dib»By}l^ddee»  .  ^i 

^0flnfj^t«bs68  of  The  King  v.  CoUingridge  and 
<Th«  m«g  V.  J^ojfes  (ft),  the  party  was  allowed  to 
^Ve^io^siet  aside  the  extent,  although  he  had  not 
tili^re(l>hM  'apJ3earance  and  claim.  In  the  latter 
^AkeHiikti^'motioa  wm  made  on  the  pnrt  of  as- 

They  alsa  wged,  that  there  was  no  allegation 
on  this  record  that  the  account  had  been  duly 
Iret»i9de4,  aooording  to  the  stat.  SO  &  40  Geo.  3, 
^"^itii'hf^yfldt^  it  is  enacted  (§  13),  that  the 
^'iamiisraBord  ibr  auditing  the  Public  Accounts 
dllfili  pf6teed  with  due  diligence,  by  legal  pro- 
^^ekg'or'cri&erfaKWfiil  ways  and  means,  toreco- 
^'mbali4iai3Jides  declared  to  be  doe  to  his  Ma- 
jesty (except  balances  due  on  accounts  cumnt) : 
and  when  and  so  often  as  any  receipt  or  e^^pen- 
iidUure  i^«piriilic  money,  audited  by  the  Commis- 
XwnnoBi   shall,  be  declared,  the  Commissioners 
shall,  wifehoot  delay,  cause  the  same  to  be  re- 
corded in  the  office  of  his  Majesty's  Remem- 
favanedif ,  tof  the  t^ord  Treasurer's  Remembrancer, 
tilji'i  oil  ^»;i'  .'1 ''    •  .    ■  t  • 

I  »l)Io  b'i>"J'l W-Weirt\iTredt  on  Extents,  184. 


Itn^  and  of  t(^  eibfk'6f  the  'P»p«t^aMd  fttum^'bV'^^o* 
tit^e  in  %hr2tidg,  r^qmw  th^  psiiftitti  '^dbietf  tipbtt 
such  iteofarad  &<%oimtd,  oi*  their  l^t^^etftlAlv^; 
to  i»y  the  balance  Within  thr^  months,  'tj>t^  pfffei' 
ceed  by  process  to  recovei*  it.  ^^  •  ^- ^^^-^ 

Until  aueh  enrolment  of  the  deelartitioh  of  tfr^ 
balance  of  the  account,  they  tnsidted;  *Hfe^-S(?* 
conntant  himself  would  not  even  persoh^y  liW 
liable  to  prooess  ;  Ktill  less  8o  would '^bi^  \i!AH' 
partioularly  when  in  the  hands  of  a  b^6fd^ 
incumbrancer,  ^  ^^^^  •   ' 

The  Sheriff;  they  urged,  we6  bound'piili^ 
cases,  to  admit  CTidence  that  the  propeityfedbM 
under  the  extent  was  the  property  of  ^'  tbittf  pei^ 
son»  on  the  authority  of  the  caMs  of  Rejt  't.  >Ptff^ 
l^  and  Blammart  (a),  and  Re:t  v:  JSieklef  {b)y 
which  established  the  point  that  the  party  bad 
a  right  to  oppose  the  proceeding  in  the  first  ffr- 
stance,  if  he  could ;  which  it  was  moBt-  hrateriil 
to  his  interest  that  he  should  do.  Adverting 
again  to  the  case  of  The  Ring*?.  Daly  (o),  they 
urged  that,  by  the  29th  Efha.  1,  the  KiA^s 
officers  are  bound  to  make  restitutMNi  <if  lands 
taken  into  the  King's  hands,  to  those  for  whom 
it  i«  found  by  the  inquest  that  the  lands ou^htlo 
remain^  The  statute  is  entitled  (which  explaioB 
its  object),  **  In  what  case  an  AtkoveoB  manum 
shall  be  granted/' 

(0)  Bunb,  1133.  (h)  Ubi  supra, 

{b)  Ante,  vul.  ill.  464. 


Xh9  (Stfi(ut0  •  of  EliinAetUy  thej  insiatedi  was  l8SSi 
notf.iii  .tb^imost  xeioote.  dagiree*  applicable  to^  .^J^'^^ 
tbi3  pm^ .  UMle^  it  was  to  shew  that  JRawling$  p.- 
waa^not  an  accooatabk  officer  ^f  thetCroT^n  ^^^ 
within  its  object  and  scope.  For  that  they  cited 
the  cases  of  The  King  v.  S$mti(a)^  and  The  At- 
torney General  y.  Casberd  (6),  wherein  it.  i/«a8 
detennined,  as  a  general  proposition  of  law»  that 
persopi  .^countable  with  the  Crown  ander  tthat 
statute  mast  be  persons  holding  public  and  i»e» 
sponsible  offices  under  the  King,  of  sneh  nohM 
riety  that  this  Goart  might  almost  take  judicial 
notice  of  them  as  Accountants  of  the  Crown  in  the 
Exchequer ;  and  that  it  did  not  in  any  manner 
apply  to  private  persons  entrusted  with  the  pub- 
lie  money  for  an  especial  or  temporary  purpose^ 
for  whatever  period  the  accomplishment  of  that 
purpose. might  endure^  and  although  it  might 
seem  to  clothe  the  parties  with  an  official  cha^^ 
racter^  so  long  as  they  were  not  of  those  officers 
enmnemted  in  the  statute* 

On  the  point  of  requiring  notice,  they  admit 
ted  that  in  ordinary  cases,  and  generally,  a  third 
party  was  not  entitled  to  notice  of  an  inquisition 
to  be  taken  under  an  extent ;  but  they  submitted 
that  the  special  circumstances  of  this  case  gave 
the  party  now  applying  to  the  Court  a  right  to 
such*  reasonable  notice  as  would  enable  him  to 
lay  his  claim  before  the  Jury  in  the  first  ini^noe, 
for  their  consideration;   and    therefore,  under 

(a)  Wightwick,  34.  (6)  Ante,  vol.  vi.  p,  430. 


^J3  CA^B»   IN  THB  BXCHBC^VBR, 

.Jljr^^   case  of  the  King  v.  J>aly  (a\  they  preisS*;  that 

'   %.        pa^r^t  of  the  application,  asking  of  the  Court  t^^ 

^^wr      thp  ordqr  might  jbo  far  at  least  be  made  aWlute, 

if  the  objection  which  had  been  raised  4n  tho 

irregularity  .of  the  procaedings  shpuld  be  con^ 

^idered  yalid,  *  ^ 

On  the  pai*t  of  the  Crown  it  was  urged,  that 
the  application  requiring  the  interfi^^iiqe  of  tb 
Court  to  compel  the  nieasure,  oft^iyipg  notice  to 
au  alleged  incumbrance^  of  aA  jincjuisiti^  to  be 
held  under  an  extent  a^ains^  a  Crown  ilebto^^ 
was  so  contrary  to  aU  pracjtice,  andf^would,^  if 
once  embarrassed  by.aprecedeut,.  S9  ei^Wrpss 
the  business  of  the  lievenue  proc^edm^s  louyiis 
Court  as  to  make  it  objectionable  ^n  ever^^n^int 
of  view,  and  therefore  it  was  thcj  duty'ot  the 
Ofl^cers  of  the  Crown  to  resist  it  \ 

In  answer  to  the  objectipa  that  Ui^  l^?^fiJR*^'' 
ceeded  against  in  this  case  wa?  not  an  .account- 
able officer  within  the  statute  of  ^lizaoela^  the 
following  accounts  (allowed  to  he, put  in  and 
read)  were  referred  to,  as  shewing  tnat  the  na- 
ture of  his  duties  and  trusts  brbughl' him  w(inin 
th^  spirit  and  scope  of  the  act,  if  hot  witnikuie 

letter. 

'  •  o,v,>  to  '>)r/T*^ 

The  first  account 

count  ot Philiji^  liawling 

•>    ..  i'    i    .  ■'■  •, 


(a)  Ubi  supra,         ^    ,  rj 
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inissar^in  tli  e  tsl^nq  s  of  Uueriiseij  an3  Alifaiici^l  o  i    ^^1?^^ 
Ilie  negofiat^Jqii  of*  Ban^  of  ^nglan^nbie^  by  Hini   -Jhl^fJ^ 
1*6061  veA 'from  the  l^'ay  master  Cerieral  of  his  ^d^      ^J^^f 
Jesll!y''s  Forces';  and  of  the  riegotiaition  of  Sundry      tt\(di. 
feiiis  ot*  exchange  oh  account  of  the  public  service 
tfi^'^'i-orn'the  26th  oi  June,  1807  to  the  ^O'tli 
of  June,   1808;*' and  it  contained  the  following 
items: 


ih'] 


s.    d* 


Amount  of^Bsink  of  £n^/an<^  notes  'i^ 

'   received  by  the  Accountant  from 
"  ttiie^tefarrack  Master  General  of 

nis*  Iviajesty's  Forces,  pursuant 

to  die  Treasdry  letters,  respec- 
'^.  iivejy 'ciated  tlie  8th  oiJanuxiry, 

liiii'^ilitarch,^  13th   May, 

\wkf  tor  the  purpose  of  lower- 
ing the  exchange  in  the  island  of 

Guernsqff    as    by   a   certificate 

thereof  from  the  Paymaster  Ge- 

rierars' Office,    dated  the   19th 

.daYoSAprtl,  1808    -        -        -    1,500    0,  0 

Amount  of*  bills  of  exchange  drawn 
in  favour  pf  this  Accountant  and  . 
I  US'  assistantSf  and  negotiated  by 
them,  on  account  of  the  public 
service  of  Guernsey  -        -        -  52,857    0    0 

The  other  Account  was  entitled,  **  The  sole 
and  final  Account  otPhtltp  Rawhngs,  Esq.,  as 
Deputy  Commissary  General  to  the  Forces  in 
Spain  and  Portugal^  from  the  4th  oi  October f 


18S9.       1806,  to  3nh  April,  IBOd,  coataining  Ihe  fo!- 
loMTing  items  i 

£:    8.  I 

£ttls  of  exchange  draws  by  the  !  -: 

. .  Accountant  on  the  Lor^s  Com'  *  '  L 

.    iniwioners    of    his     Majesty's 

Treasury,  as  by  the  accounts  of 

the  particulars  of  the  said  bills 

compared  with  the  monthly  list 

of  bills  accepted  at  the  Trea«  '    / 

..sury,  transmitted  to  the  Audit      <..,.•*  h> 

*   Office,   and   the    declared   aci»       ^  .!ii!'>'> 

counts  of  the  Paymasters  Geiie«       *  ioi|it  / 

ral  of  the  Forces       -        ^.      380^3fi&. ii9)  JO 

[The  bills  are  then  particularly  sp^ifiM.};!! 

,  •  • '  'I  H«  *»■ 

Specie  received  from  his  Majesty's 

ships  /n>,  Lavinia,  and  Venus  -  25^000    0    0 

Applying  the  nature  of  that  account  to  the 
employment  and  commission  of  the  Accountaiit, 
they  contended  that  there  could  be  no  ^uestioQ 
of  the  liability  of  RawUngs  and  his  lands  WitWa 
the  spirit  and  terms  of  the  13th  of  EUz.  c/4;  and 
they  cited  on  that  point  the  cases  of  W^  v. 
Fart  (a),  The  King  v.  iS»n7A  (ft)  and  a  ca^in 
this  Court  of  The  King  v.  Ferfiaudes  (c);  butihey 
relied  on  the  preliminary  objection. 

i 

GRAtf  AM,  Saran.-^l  am  clearly  of  opiniott'ttttt 
the  party  on  whose  behalf  this  motion  i^ftiadHi 

(a)  4  Taunt  345.  (b)  Wghtwic^c,  34.  ^  ^^  ,j  j^  , 

<c)  M.T.1B20.  [Asiiortiitatementafthe  sulwtaBce  of  thii 

A^:,     '   t  ,  "•    •   •*'   '•""' 

case  follows  Uie  present.] 
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ijuot  a^tipresfmt  in  a  conditidn  to  entitle  him  t<Kt>p  igSQ. 
beard  by  the  Court  upon  the  questions  which 
li^ve.  beei|  raised  by  it.  Having  said  so,  I  will 
consider  the  points  made,  as  i£  the  party  bad  k 
right  to  ui^e  them  upon  th«  present  occasion ; 
for  I  have  no  hesitation  in  giving  an  opinion  upon 
the  principal  objections  which  have  been  raised 
by  the  motion.  .    v 

As  to  the  first  objectioiit  that  the  second  ex^ 
tent  ought  not  to  have  been  issued,  I  cannot 
entertain  the  least  doubt  aboat  it:  nor  have  I 
any  upon  the  other  objection^  as  to  the  sufficient 
statement  of  the  Crown's  debt^  On  these  points 
I  am  teknrly  of  opinion  that  the  second  extent 
and  inquisition  are  quite  regular,  and  that  there 
is  a  sufficient  allegation  on  the  part  of  the  Crown 
to  support  the  proceedings. 

The  third  and  last  objections  I  certainly  con-^ 
side^  as  raising  pointp  of  very  great  importance, 
with  reference  to  the  practice  of  this  Court,  in 
Revei^ue  proceedings  of  this  nature ;  and  al- 
tl)ovigh,I  a,m  not,  as  I  take  it,  called  on  to  give 
an  opinion  upon  thiem  in  disposing  of  this  applir 
cation,  on  the  ground  upon  which  we  refuse  it,  I 
am  desirous  of  stating  what  occurs  to  my  mind  at 
present,  particularly  as  I  apprehend  I  have  ,the 
Qoneucrence.  of  th^  Court,  b^caui^  our  op^Iion 
mayi  serye  as  a  useful  guide  to  the  parties ;,  re* 
serving  always  the  protestation,  that  one  of  these 
questions  is  of  a  nature  which  merits  a  determi- 
nation in  a  more  solemn  manner  {  ^nd  tha;t  it 


852  0ASB6   IN   THE   KXCHEQUBR, 


'fbQ  Kino 

tINGS. 


N  jiaa^^     otigHt  to  be  raised  by.bftng  put  upon  pferefti 


^-       »:)*Hl 

motion.  I       J  t  r  . 

On  th'i?  ttird  point  1  am  fiilly  oif  opinion,  t' 
the  Officers  of  the  Revenue  deparfinent  are  i 
in  their  conclusion,  that  the  party  against  wno 
the  extent  has  gone  is  accountable  with  ihe 
Crown  in  such  a  manner,  and  in  fespeci  orsiicii 
matters,  as  constitute  the  liability* ^fA^ounc- 
ants  un^er  the  13th  of  Bltzalns^if  .^h^nitylre  of 
the  trust  reposed  m  him,  a 
to  which  it  subjects  hrm,^'a 


thfi  charge,  render  him  a*pereon*ot  sora  anJ*Si> 
great  public  confidences^  as  i^orili^lKfm'im 
the  general  scope  an4  objJBCi  diwSBtSlmk.  j[Bb 
Lordship  here  adverted  to  the  toot?!  find  pmtf- 
culars  of  the  charges  detailed  tn  the  Account 
ha^nded  in  by  the  Solicitoi*s  ib  k^'CroditfllMR^ers 
ifor  auditing  the  Public  Accounts,  tefferedfWfc 
p.B46efseq.]  These  iteins  app^^  t4  mi' jM^pf^ 
Rawltnffs  the  character'  of  a  ruwic^cHWnltfft 
a^d  1^^  Receiver  of  inoney  fdt  flie' use  of 'nSw- 
j^sty/  in  suchVWracterl*^^^  o<'^«u»#* 
silly  ect' to  an  extent  for  the  \mllfiiic¥mJSft 
time'  *ih  liis  Hands,  under  wfiftftWitflailwWOTKl 
be  Sound  by  virtiie  of  tliat  s&tKrfe  ;^3BB8etfMM5r 
the  Crown  would  be  enlfti'ed^ofdTOefellWftr^Mft 
extentSi  according' ^d^tfte*^lari8ffiiM9laW^ 


IX  ,.ni/ 


0tTTlllGS  AFTER  HIGH.  TMM,  4  OBO.  IT.  SS^3 

to,  him..    lit      ysgSi 


kSLXkJW^  ^ ^  money  imprested  to,  him..    lit 

thlB  case  toe  second  extent  waa  issued  for  a  mim , 

iroich  pcluded  the  claiia  made  by  the  fi^t ;  aija  -^^  ^^^^r;* 
ji  goiiojt  t^iak  t^tray  ^^  objection  to  it  (^  im^' 
been  stiatted.  A  Scire  facias  or  me/iW  tn^iiireMi*  -^"^i* 
4m»  woold  have  been  of  no  service  or  avail ;  ana 
^.  CjjrpwQ  would  frequeiitly  be  defeated  o£  ita 
4jf;imt)^d8^ifa8econd  extent  could, not  be. '^siied 
i^  8|^^h  a  case ;  and  the*  public  resources  .woma 
often ^|i^  in«  ^e^t  danger,  against  which  it  Is  ^T 
Abfi  eAMnce  of  the  nature  of  the  extraordinary 
Drace8f^|0L(his  Court — ^the  extent^  to  provide  a 
jregi^y  lp..ameiM:ency,..in  order  to  obviate/ as 
nwdi^  possibly,  the  necessary  risk  incurred  l^y 
^t^  publk  in  entn^ting  the  offi  and  agents  of 
(|m  dit>yv^w4th  the  expenditure  and  receiptpjf  tlie 
tWl\^P^^^' .  1  a^in  i^peat,  however,  that  t)iis 
fffffii^  for  a  more  del  iberate  deter* 

f^^tWjipi^  (t^^uld  be  raised  upon  the  record^ 

H*i*)4ifWN'N?^-W^^^  ))M  been  made,  on  th^ 
jp^)iap|;j[^^.j^«  ^^  of  surprise,  which  is 

|y|rt^f^ja..i;ery  novel  one,  by  th6  party  now 
jigij^fjlfl^  Jto ;  the  Court  insisting  that  he  wa|!, 
jmyfiiq^fthfBL  qir^umatancea  of  this  case^  elititled  to 
'1lfiiff%niM^P  .^^tng  of  the  inquisition  under  tlbe 
.9^ff )l4  ^^^ » ^  requiring,  if  the  Court  shi)iil^ 
)||Q^;t^f^|jJ|e^wpui9^^  tonotice,  that  w^^ 

^#flilFW>«.^      th^  pffip^rs  of  the  Crown  to'  a^ 

-Xh?{JMrtyr.B?f^^  application  claims  to  be 

^iKR^ffi^SlI??^^^^  ^^  ^^  estal:e  which  has 
^l«^f4v/»^  than  tM  or  tjie 
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;ff^^^fs,  m,  T^'  iQtfpf  iwi^«b/TTT  P 


hfsen  mlres^y  fovnd  by  the  Jury  wider  die  m^^ 
ntioi^  op^ntlie  fimt  extest,  is  soAcie^l^QJisli^j 
bis  asking  ^what  be  sedi^s  of  tbe  Coint.    Tbat 
question  (tf  tbere  were  any  tbiag  in  it,  or  any 
foundation  Isr  briiigaigitb6foKi9}iMionldi^ifcf|^ 
be  no$t  important ;  boA  I  am  eloady  p^i^W^ 
that  tbere  is- no  preienee  for  it.    IviBiMlijak 
present,  say  wbetber  tbe  Jury  w^e  rigfat  or 
wrong  in.  finding  and  pottk^  on  tbe  record  ti^ 
chum  insisted  npon  brfevetbem  by  tbefi|rtjiaiii 
this  ocGiipion,«wbo  bafipenedto  be  m^^ffte^'tlk 
attend. tbe  inqnisitionfoc  aBSidinrpnt|MMp.:/|i 
foresee,  iiowMer,   clsm4y,  AtA  w^.i^Mldi  t^ 
affoiding  incakadaUe  means  of  cla^;mg,  m- 
pedmg,  and  delaying  tbe  reaMs^of^p^l^ 
for  enuforping  its  rigbt»  if  we  wure«  Hy  a|)08u 
tbe  ouder  prayed,  to  Hsniti|p  ii|ji^agp||catififr 
Tbe  ease  vbicb  bas  been  refi^cyafk^^^"^ 
of  tbe  motion,  and  tbe  old  stati^ey  flBflM^B^ 
it  was  foonded,  app^  teiibe  ofintnl  il|i#!J|#lWi 
taken  befine  «fae  J&dmaiw/  ^^^ia^/fg^  9ii 
dieated  hada,  and  bnre  tto  beaong  in 
tbe  presenl  applicotian,  ere 
mp  bontatiopE*  iberefate,  im  camimg^tfif^^^W^ 
opinion  on  tbat  put  of  tbe  nrie,  n»d  pi  ^JlWy  J^ 
stte^etlaeiv  awwbaUy^iaqppaedcnble.         • 

Tbeotber-^tfae  principal  poipit,^|ff^,ill»!ft] 
nisedbyclaiB,amlpkndiBgif9.tl{e,|tBCii^    ^ 

GAnnow.  Jlnrmi.-I  bope^^jjl  iftfti^^mm^ 
in  any  degne  nndaajhuiig^  al^^ 


dei^ 


OgamAifll  ^idi  hhvfe  b€#ii  prMsed  fen  u^**i*  ^^jW**^^ 

<lfl  givihg^my^ opinion,  and  stating  the  I'easons 
f^r  liblding^at  the  rale*  miist  be  discliai^gedV  I 
iHM'4x>n^e  tnyself  to  what  I  consider  the  only' 
gt^midiold  which  it  conld  have  been  moveid  or 
§ffttnt^if  ttiatt  is,  that  thercf  Vrss  a  surprise  on 
thd^pWWy  from  something  like;  misconduct  in 
til^ing^^fte  inqtiigftion  behind  the  back  of  a  per- 
sm  ifltferc^sted^'iti 'being  present,  and  having  a 
right  t&  He^VMrSi  or  at  least  to  produce  evidence 

-ffli  .    nri'V  't  '  ' 

*'If6Vr;  Wh(i*1iS  it  *thdt  comes  here  to  complaiii 
oPtiii*?'  WlDk'fhl^  party* against  whom  the  pro- 
ceeding-is  ttiyef6ted,  tthd'^hoise  property  it  is  in-;. 
tUtSUt  to^^flSct^by  it,  but  some  other  person, 
M4i04!lailtt»  thftt%e  hasliii  interest  in  the  property 
ailM  ifieiimbrah<^r.  "He  it  is  who,  by  this  mo- 
tion, elMtrgi^ii^e  Crown  with  oppression  in  hold- 
ing 1ltt>  iaqtiiAtion  under  on  eittent  against  its 
imAfi^iate  d%btbir  diincie6tit(ety,-^in  other  words, 
iriliwat'^ting  AiiM  (th«appti6iaiit)  hotic^of  #hat 
t«8^gftfrward.  '      .  /^        ''^' 

Then,  what  is  th^  motioii  which  is  founded  on 
tlftrt;!'!p^f>t^Wffy  tb  s^tasidb  the  second  inquisition, 
but  tl^  'fidc^diM'  bxteilH  *  bn  ^Hich  that  inquisition 
was  taken.  Where  is  the  vice  of. the  extent? 
ana  hd^*l<«i'te  Extent  affeCf  th%  party  m^o 
pflW«hft*feelf  ibtrnk  'to  complJffn^  6)i  it,    and^ 

3n2 


u^i.      oudwH?  .-i  -■     ■)',•!    >ir'"  lo'l  M'    "'ini '.I, 

.")«n./>i  j  ••'!        ;j). -s/  :  .,  ,1}  hoc  ,n6nioik)(|K 
-    Noir^  htt  OS  takievji  ae  i£iA  ^^»  iMfe^aiDft- 
tion  to  sptauddtbe  inquisition*)!}  %)l4h^>ilt[jDiR^ 
Mr.  FITt/ib'fMow.conplaiBiB  <)/«  mollis  iS^w4o^ 
fthil«iotioni\  ^mi)iythait4««l»a4^jRft(ip<f)«^. 
(Th»«hort<AQ«w«rto  that  i%iithaft,h^0tad#oAil<t 
to  notice.    It  i^ittlie  coiMt|(nt  9n^4»hiPVifi^ 
tei  hold  «ttch  inquisitiomiiirithoptfiMijMsfdlfliMr 
v«Afi<  find,  ilnttt  thid  iMN^lcfitionr'VWifiPttl^'W 
toneever  thought  o£  moy'me  UinS^tm^fim^'l^f&ir 
sition  on  that  ground  of  o)\iectio»4n  Tlte^^lKm'i» 
it  meant  to  be  said  that  notiee  fmgktlMiMxif  ^if^ 
given  in  this  ca&e  1    There.  ;n|i|^)iif#/«9llifiJ^wbt 
Ittthat.    AcQordiog  to  tiie$»|IwC9C)lilAi^> 
of  the  clmrge  set  i^p  tinds^r  Uwrfiefiifo  thgWMe 
m^ny  iaeAmbranoeraw  effect;.  aiifii>f;gi»fciihwy 
•beenUtM  to  notice*. ajB w««kliliel«i^ltolbl 9»A 
Bkfih  might  complain  oi1ke^m»mktla^  aadlfHN^e 
.uiiiHum  to  set  asid«  the. inqniiijiwuiPa the,gWt 
grounds    It  seems  that,  ir«(iwhMii» Jw4PpMMll«> 
^be:animnloned  as  a>  witness  nnAsQllw  fttAsWifWr 
.  sition  held  under  the  firSi(«)^t«iit,r,an4'lho^ 
ftiuadtthal  he  was  an  .incnmbil4^cer.{>illbs^>W> 
tliey,|Qun4>  Ihat  th<ire.  itmo  deiidfk«tl(i|iff  19^ 

nifln  ^  t3^eSf(it,whmkia^Jti^fi^f^€fm^' 
There  is  then^a  secon^;«caeRt,iMli^M«M«A- 
quisition.   On  that  second  inquisition  the  Crown 
find  tkat|i^eiyi€s^^d<),1fi|bA«tA|{^l^li4i^^ 
tbeyx^Oi'NlAtisuAimpB  iiito;  jWflilliiiii)  in  ^^ 


81TTIM8S  A$f^KJl>'llilGl)^'TBitM;  *4««0.  IV.  <ftS9 

ulAite'Af 'the'Wfeitfiiltl  iiM^siWWK^"  lri»aJ4coi«i-  -^^glj^ 

W^^  stated,' <kl>ifhe  affidavit  iHad» ln>6u j^M  of      " » 

the  motion  for  this  rule,  as  the  ground  of  the     ^^' 

application,  and  the  gravamen  of  the  grievance, 

-fHRt'Bti  bHA  no "^ fto«ie*  iior«4liA»rinati(yD,  nor 

^mypJ^MIeAiliof  beHevedv  nor  liad  K«BOn  td  miitt- 

'¥i«^i>Oi'o|feli^V>e,-<tha«  the- said  writ  o^^^ttiiit>W 

•iiald^  ti|)on<«h«>'  sakl  S4th  day  of  Jkfy  ilttM  MA 

*^ikak  'i8Su«b'^>'ov>'that'  dach  kttfuisitiion'ithefciJn 

^^uM4f^mlkeiRf'  'i-lt««re  is  th«n»  this>9elf3r  «:»• 

^«Mr^Uii|<Ht!gttti<ki  Made  bf  W4iki$tmi:i*1Alk«^ 

*my'^kamhi»4umi'tiSidk^':  **  Andt  tlii8<depoA4>»t 

-itttmi  fh^^^^heVikv^m that  such  last^mentioited 

«%^^cft'ienfcliatii>fae(en>i8siied,  and  the  iniftiiti- 

<l1od  iH(lMli9tMyiea|)dW,  'In  thfe  absemie^  iind'  witb- 

i||<f9lh«4lf»i«i^[^iof 'the  said  Willidln  WiiMn- 

.Vm}.  fifi*  tW  ynlpose^;  of  obtaining  9h  nxaMi  «d- 

^nMagi^  Qf%Nhef!^iii«^  Wiilitm  WimM^;  by 

%bwdMlta%^tiliil^  ArKmVpKMiucing  dvtdeatte  upon 

ftfeft  tsMifivrsdie  4i«r-fiM!nti«n$d  inquisiU<w,  >«f 

^t^itgukMimmmn^mii(U9M'aichim  of  tight, 

9fMl,9Alll<inter«M;  qfif-'in^drfe  the  said  aamiity 

o*fi^9MQc|MiMffi«l>Hpdti  tWBaid'fan-editaiienlr.its 

-WHbM^  «bditliii<8akl»MVtfral4«»rai«^':A00  at^ 

XSOi^  fiKir4f<«a^fll^iia«l  ft)f  secui^  ili«  ^alnel!«8 

tWoMid.^^^  IliiiOteomrtainly^ «  t^rj^iextiao#^- 

-|M^^l4fia^«ftiMbe>Mwle1n%n  affidavitfe^ilfte 

•3bi^««)^^A^0at«rniakiiig  thi8:appiit««i0fi<ft> 

-fliil>4D«IM,fiWlili»hi|lf9fotlnded  dli  it.'^'^  '^  -^ranVT 

flT-oiOarii  noiJiisrnpai  lui' >->-{.:,  1    ^O    .«  b'.aiup 

dfMify  «i  ^4tstuifie;«r  th«i4i«b'^df  i£tf«f!t&<ftfit. 


MK08, 


J^a      To  that  i^stt'sOl  contend  nlys^  witfa^ttyiiii/fttttt 
-l^^JjQj^   thertis  rii)*J>retence  fbrthe  prd^oHttibn :  itwMld 
^  i>. ,       be  idle  to  attempt  to  ri^fUte  it.  ''      '  ^  »*       •  i'^^' 

This  being  the  only  real  ground  ftii^^^s^^U 
cation,  iani  of  opinmn  tha:tit  entiiely.iaill?|iie 
party. 

;  ^■■■'  "    ■'     •       ••  -M    '.     - 

^l\!h\pk  it  also  necessairy  tb  say,  theLtWUkimtm 
had  no  sort  6f  right  1:o  imk6  the  appHi^yddi^^ 
all.  It  ther^e  ivere  any  objection  to  the  eiitMit, 
the  only  person  who  coald  take  iAf VantMj^  4f  H 
18  Rowlings :  and  it  is  a  great  indoligcfiice  to 
Wilktman  thai  the  Attorney 'OenfiMKaaAM»4iim 
now  to  ib  come'to  claiiA,  and  pnf^'His  pktf  on 
the  record.  *  *  *  ^*'  *  .^^   I  ^^  * 

HuLLocK,  Baron. — I  (entifely'^^oncur  ill  tife 
opinion  that  this  rule  must  be  dilfdiargkl. 

-^      A        ^'        .rlT 

Wilkinson,  it  has  been  very  {knd|>erly  deter- 
miqed,  is  not  in  a  situation  to  apply  to  theCoort 
for  our  opinion  on  any  of  the  {)bittte  which  hare 
been  raised  by  his  applicirfion.'  AsMiminghim 
to  be  rectus  incurid,  however,  h^  adVeS|^A»^fiur 
as  he  is  concerned)  twoprinapal^glr^illldB^'fer 
setting  aside  the  extent,  asf  afiectilfl^  ^j^wtfin 
which^  he  asserts  that  he  has  il  pinw  ^Hitt  wd 
charge  ais  an  ihcumbmticer."  Tlle^fllMtts,''(tet 
^he  affidavit  onS^hieh  tiiie  fi^esediAli^ts  ImMed 
is  defective  ahd  Stiduffici^ht :  the  «ll(e/ f which 
more  jminediately  applies  to  himself)  is,  that  the 
secbmMnquislttbn  is  irregular' fDV*«Kiteta>faiotice 


?.Oi<ii 


bv<f|iieftRp«#ffft>^^e.affid{|9rjt  tp  ^►.^^^e^stiy^  w  TTfrKma 

respect  of  the  IIla^er  o^gecto^.  itP;  .>/^  the  o}^^  -  /t.  '^ 

tioii  would  not  serve  htm ;  but,  in  trutb»  the  affi-  /^^uV 
4ttJ^if(:JMl|{  fnlficipnt  for .^he  purpose  of  obt^iu- 

'  ^'TbML  the  principal  que8tiM^:€Mr  4he  Court  at 
jltWM^Mklip^  the  alleged  want  of  notice  to  tf^ilkiM- 
iW^^fl^JW^Iding  of  the  inquipition,  to  whic^  lie 
cilWrtfe  ^Mh^  wasentitled  by>w         tke  pr^- 
^^  «««l«frt!w  cijrcui»fttance«F  of  «he  qase. 
ot  erv/y'j-'jftT'       '-• . .     »    ..    ■.'.:-.'. 
mi^lpm'^^'H^^^ioT^  I  EAi^t  observe,  that  tb,^fe 
i»  l»IljaSft/i»  iihicb-tha  general  ppint^of  .(be  right 
of  a  party,  Ipiable  to  be  affected  by  the  verdict  of 
aJurv;  toappeav  and  protect  bis  interests  upon 
*lbeiiio|#i)g'.i^,theinqufmtion^  has  been  fully  or 
di^iilf^j4)}ffQmght  b^fgire  the  Coui^t.    ,In  that  qf 
TheKmg  V,  J3hZ%  and  Blemmart  («),  the  party 
^Il4]|ef  f^iwd:ievi(leoce  whieh.  the  Sheriff  refused 
to^perOHt  tbira  4sQ  lay.  .bjefoi-e  the  Jury,  and  the 
^Ckmrt  dete[»nn>fHl  that  tbe  Sheriff  bad  acted  irn- 
npibperlyr  i««9  doiiig*;    In  the  ciasQ  of  The  King 
'^  Bkkl^^ik)  *  tfcvsi  Court ,  det^^rmined  that  the 
TtSaiififinJb'hadc«a%bt.  to  ^O;  before  the  Jury^  and 
(%ii^tm4M9<iaH9»^andi  tbut  onr  very  reasonable 
'^iid-^tiglf^AQda;^,  but  >fapSQ   cases  proceed 
iMho)|y  iflMtb?  Vo^udof  imsccsdd^qt  u^  the  Sbe- 
bciCi.iilp^reyi^llting.thep^rty  from  laying  his  e^i- 
f[d«fw^  t^rfWJBo^e  Jury,  where  he  ha^  actually 


cumbrancer  on  the  property  seized,  is  eiitiiM, 
-  n— tfii  ifli>itllrTMBita<f  n  itoi  iMwiif'ici.fliitht  Wrf 

-M^^lMie,ffegbMr^eeii<d«flpri|mH|ftd)r^«^ 
«qf8Ml$  Ifait  jtbfl4tetgr4iiiifiieJ4  ^^i^mmmm^ 

«Botio»:Q£<tiifehQldingf«|  t|ie^iWj^s^««Mlfe(¥ 

.  HMT^dflfty j^ftfuqe,  #n4  o^her.  .ipMn^MWIff 

of  a  seizure  by  the  8heFiff,,!||idfr^A«»#V4;MiHi 

the  finding  of  the  Jury.    That  may  be  deemed, 

In  8omQ>«q^>ft|i|eacti<»l«r<Mlfitl|«^«^f^ 

cording  to  tfie  course  of  the  Court  that  die  puij 

hi||«M^li»lioJ(  entitled  to  such  notice.    IfMi 

still  less,  certainiy,  can  a  third  porspn,  u>  i>^ 

•  4)U)||]^ifiiioei^,  44aim«o  iq^poftai^A  privilege.  Oi 

.  tii«i«wci|)lef  li)at,|he  \mK^  illustration  of  the  kw 

.<ftil$llP«flKl^-9C:t|ie  CkMirt  is  to  be  found  in  t^ 

practice  of  the  Cqiii^.  |  should  at  oqce  sty  tint 

there  is  no  grpun4  in  this  case  for  that  put  of 

|he  motion, 

The  other  objects  of  the  motion  deady  canaoi 
he  the  object  of  a  summary  applioition  by  *^ 


lri<o^«w*»i«icfaiiotbebrolightttiiden'Ji«rc«i>      ^^ 

-bUg^  4tft»i^^fMftiiMi,---^iHMUier;Aa»lfi^hm8 
lffl%ocoimtiBtt>i«fith  the  <5r#tni  vb4»  <•«*  »taWe 
Wb  BKi/^. 4,  »  oAe  wkteh  ott'ottiy  WTriwed 
•«^fciA^'ofTeebt^.^«ea«iiir/wHhp»o^ 
*fli«lil^^ould  bring  tMft  qiiestkm  fAroperty  before 
A^'eMrt^;  b«  a  mere  traVewe'Wtmhl  not,  I 
-iaihift?'l)fe^irfd«tft/  fti  the  Bame  wrfy,  ^wtj  ^vet- 
^fimSMPIiHr  flyli^  (to^the  firan^atioii  uid  th».{vi>- 
9prtfcl^ot>«fcfe*p#oeeedi^,  might bi^aeattywwed. 
^'V^lAtet^fnftiy  ^pinidii  inay  be,  therefore^  en 
"lifi)iet»^iitii,  feiwhtft-now  called  upon -lowtate 
ai^bfttl^Wileay^atit  is  not  at  pvesebtVevy 
^Mtis/i^  itf 'fcVoirf  of  the  prrncipal  'etjiedidM 
'»wWch'have*fe6»'K*en.  '  '-  ■  ^ 

fiyi-.jfiti '•     'ir'     ^  •  •■  .  •        .  '..  ;'t 

-    The  preMirf?  'rule  must  W  dlMJhai^fedt  •        • 

,oJ» '  «♦.</!  n  r:  '■  ■  ■ :  Bufe  di«6hirtgil!d,- 
■  .  '*i«  ,n'  .wfj  t.-  ■,  -.  -  .>  .  .  ."  •  ■  ■  "  ■  '''.V. 
i  t  .d^^'rvHT  >:  ) !    Ijeavegwen  t»  ebeapplkilUit 

»^ul»iiJ  io«.»j«^:'.    .i  (by   <jonselit)*%o  etiter  his 

ndJ  fli  baii<»l  '  o     ^    clatn,,  and  plead-^or  ttte^Q-. 

jBdi  vKit  a.io  in  ?         ijuisiMU  *  '       •    '        ^"^  f 


•■f;    ■  ' 


Jc  jflii;>  \fliti-)h  UA     .1  u>'  '  f  '•!  ■  :'.n-    >"f  >  '"^  T 


triJ  vd  n<.iiJ«jiI*i' 


v:'.;.!..;!:'-     •    '•■•    ■  •  >i'<  >    "»;   >•! 


fyfii  ft    'Mj6A8»ilM*7W||.K]|f|9E«UjMuiIU 

[Exception  tQ,tiff^}\no  r  -.      . 
^dhSito'b^  Assistopt  C^mreifwary  General  to  the  British 

tntot  mbjeoc-  the  CommbaioBers  for  auditing  the  Public  Ac- 
^tjo^^  .fiftuol^>  ?rherol|y  he wlmitted  ft  i^^j^  mf^^iSJ^"^ 
c.SJ?to2u-  *^*^W»  tq  be  dtfe  ffW^  him,4p  tUfe  (Spw^j^oiT 


<?^tiie  iwiance  - .  The  AcGounbuit  beiog  ia  embarrassed  circinm- 
^^f^^^^'  stances,  the  Oaauttifsiowrfliila  \^S^^Pm^ 
Public  Accounts  adopted  the  usual  proceedings 
to  rvMOf  er  the,bi^l^Bce ;  and  ultimately  an  exte&t 
was  issued  against  him  {  and  a  freehold  estate, 
his  property,  was  sei:;ed  under  it  into  the  King's 
hands, 

That  esitate  wasiafterwards  £;old  by  the  Deputy 
Remembrancer,  under  the  usual  order  of  the 
Court.  The  principal  purchaser  took  several 
,ohjec|i9i)4tq.tl^4ij^lp  ;  a^.  it  was  referred  to  the 
J^ffjUy  Jtameml^rancer  to  investigate  and  cer-  ^ 
tify  the  title,  who  overruled  the  objections,  and 
reported  that  a  good  title  could  be  made  to  the 
estate.  The  purchaser  excepted  to  the  Deputy 
Remembrancer's  report,  which  brought  the  points 
made  before  the  Court  of  Exchequer  for  argu- 
ment. 


The  first  exception  was,  that  it  did  not  appear      189t. 
by  the  proceedings  that  the  said  Alexander  Fer-  ^^^^^ 
nandes  was  a^li^ublio  AccQUBtenl^i  within  the  ,<:    v.  ik 
meaning  of  the  statutes  under  which  the  estate   v.«-mi^' 
had  been  ordered  to  b6  sold.  '  *■'. 

•  •    •  1  '  7  !        *«  7*»  '*»^    ^ 

'  •'^  Hfl^lieitf  ^ttili^  e'kdeption  came  on  for  argthtfiMt,        ..i    »i'«r».:4 

I  -.  lit 
"*  BhDiel^^  hit" the  purchaser,  was  heaitl  in sU^- -liH. i^ h/ *" 

St' 

^'^'T'tife^'Attomey  General  and  Roupetttot'^e  ""V  ': !; 
Crowiir'ih^  support  of  the  Deputy  Retaeni.  [  ;;',,J;"; 
brancers  Report;  when  n.,     ■'\;;.T.!{ 

^'' ^TKe^Mitt  disallowed  the  exception. 

^»^*^^'>  '  '  i  .   Report  confirmed. 


'  ^^A  of  thfe-  objection ;  and  ^ '  ^    J  mm  i. 


'I  iND  dP'SlTTlNOS  AFTER  MICH.  TERM.  * 

lift  ^J.m'.i.    '»']*.  ,  • .       •     •■. 


/A 


x:i  (I  yi  I 


y.HUTT/  .      At.'lt)/ltit  I 


mrfJ  bnB  ,ViUh  iir  Jtfi^i/-         sf  >:•  ■ 


jtb  lol  t^hma  Idab  1o  liviibflb  a  A  .1 

9$oa  adi  liuft  ;^iii.tfil#f  ion  m  Uim:>ii 
sdi  Ifld.*  -'*  ^bifiqiri*  Ima  ?i.'li  ."itA^- 
;  99eiobm  lo  «'  ^j;q  "^vr  T>fMod 
'^u^  ni  Bjnr  odw  ,if«i«bn'rt^^l  btitf 
«noqir9i9dt  iMiifi  Pii   tt^Utu  vhoi 

•osfdo  ddliio  b'jbnwQt  ,^i«o'i  <*rfj 


j       .  T/JfM.lTAa/v 

I 

TV^ATZtlOOtXA 

,(iwwr  3  T>A\  \0)  • 
Eifc  jddtfil  owo'^^  ddnofns^So  i«d'^ 


AK 


INDEX 


TO  Tfltf 


PRINCIPAL  MATTERS. 


A. 
AVATSMENT 

Cmper^.ArAar  •••••••••••  140 

ACCOUNT 

{OfHikeB),  where  decreed. 

JbwitT.Oaofycf  ud'anoUier**    70 

Vide  EviovHCB. 

ACCOUNTANT 

*  (O/tke  CVmH). 

What  oiiicersof  the  Cromi  liable,  as 


fludf ,  16  extent  m  eMef,  a^d  their 
Iftfi^fl  to  seisnie,  ander  the  Mth 
tjf£Kz. 
llerir.  Jiriiti7/%f • «••'•  884 


Vide  HxrvKr  {k  ckkf). 

AFFIDAVIT 

Cy  wkeifaei$,Jer  wkedprnvfrne^  i 
tawAolcaae  laacfwliriftftr  mmI 
jeered. 


ra- 


1.  An  aSdaytt  of  debt  made  for  tk 
purpose  of  hoMHig  a  paitr  tobail 
on  a  promissory  note,  held  hM«f<- 
Aeient  hi  not  stating  tfiat  the  note 
was  doe  and  nnpaid,  or  that  the 
holder  was  payee  or  hidoises; 
and  Defendant,  who  was  in  ens* 
tody  under  an  arrest  thsienpoa, 
was  discharged  unon  aotlon  to 
the  Court,  foanded  on  the  olgec- 
tion  10  the  ailidaTit. 

mUr.Resfen** 184 


aaft  .  ^Rpjp^vit*,  .on/. 


AmW-BMiMAHtSk 


{AjuiHji9f^^haa). 


a.  Th«  affidarh  by  tfidi  in  the  coun- 
try of  competffDcy  to  justify, 
should  state' tnem  to  be  Worth  dou- 
ble the  sum  sworn  to,  oyer  and 
aboTe  all  their  debts  generally. 

If  it  haye  the  words  <«  just  debts/'  it 
will  be  considered  Insufficient. 

But  tame.  f^lUl^tfUt  in  such  a 
case,  to  frame  another  affidayit 


3.  riea  in  abntemeiii  s^  aside  for  ir- 
regularity, on  the  objection  that 
the  affidavit  in  supoort  of  it  had 
tieen  sworn  belbre  the  Phiintiff*s 
Attorney,  nk  4  eomttiissioner  for 
taking  affidavits  in  the  Conit  of 
Exchequer  in  the  country. 

Tl|^i|lklip«i«d#Rl«l  19  this  Court, 
tha^  I^Sdavils  to  be  used  in  Court 
shall  not  be  sworn  before  the  At- 
iffrnJeaoC  the  {Murties  of  the  cause» 
18  not  to  Jbtfrconstrned  litecally,  as 
applying^  only  to  the  Attorney 
whose  name  appears  on  the  record 
in  this  Court'—which  must 'be  one 
of  the  four  Attofnies  of  thb  Court 
—but  i^QJittfl^s  the  immediate  At- 
€d#ne/c^6olMt^'for  the  party. 

(heper  r.  CkHti&pker  Archer  (sued 
by^f^  nMM»^«f  Cl«Hb»  Jhi6ktry 


4»  ApM|M^le  wstaka  in  nn  MBdf- 
yiftp-;^  the  wrong  year  in  Ui§  ju- 
rat-t^^sed  iii  suppoi^t  of  an  appli- 
cation to  the  Court».  ip  40t  a%  in-. 
s«rn|on^t^b|e,r /^l^e^tini^  to  » the 
motion,,^. the  Court  will  pe|rmit 
the  ei^ror  to.be  amended  by  a  sup- 
plemeiltsAaffidavH-  '/ 

Bat  where  suoh  negligence  occurs, ; 
they  Witt  xW^tW.^^^»%  in  *« 
consideration  of  the  question  of 
costs. 


Bow  far  evidence  of  koldimg^  eJUr 
determinatum  of  tenmi/cu  midpr  {\» 
eettk  lamA  In  eokwSehilW  •/ 
muarrimge),  wkai  i».  ^  I  Mv  W 

ViieBoHD/^ 

allocXtrV     rw 

AMfliip]f£HT 

JDefendant^irilPke^refimd.  m 

Vide  BBACttOB  <dy&«tiqr}J»'^ 

mm.., .,/"■"::: 

Vide  Pkacticb  (tf  :6jpB(«iJ> 
(Ofmjidagky.  "» 

tFkererefkml^*''''    •;"\ 
Vtde  AFFiDAy,i.7fe.:,M{o  01 

AMOVEAS  MANUa  -'^^ 
Where  iiot  grantabie  on  snwumary  op- 
Bex  ▼.  Hodge  and  another  •  •  •  •  637 
Vide  Diem  clausit  extb^HVBc. 


ATTORN?- V^-CWfWKT.   fflIB 


lApJPtAL 

quer). 


(G>«/«  of,  behw). 
Nod  Y.  LotAW^iA^  ...i  C...  700 


fromWiiiboant  a  falling  lugger  at 
sea,  by  the  crew  of  a  Revenue 
Gutt^rMpd  ^nded  •  and  delivered 
into  civil  custody,  without  legal 
warrant  or  au^i^ri^y ;  anil  who 
was,  whilst'  iii  such  custody, 
charged  with  j^jfopt^.qv  an  infor- 
mation for  smiigffEng,  under  which 
he  was  remoyea  ^tq  Newgate,  .by 
habe^  corpi&l  bPHc  instance  of 
the  Crown,  and  committed  thence  i 
to  the  Fleet^ythSa€o^^rt— ordered 
by  the  Court  to  be  discharged  un- 

,    conditionalh^  9n  naoliQp. 

The  delay  whicn  had  occuned  in 
making  the  applicatiou  held  to  be 
no  objedS^ii  to  a  iHotlon  of  this 
nature  in  such  a  case. 

Attantcy  General  v.  Ooulder  other- 
wise (S<fkkrA^^>  r»  >  • . .  • , . .  d36  I 


ASSE8»Sfi»>TAXES. 
Vfdte  Rbvbnuk  Practicb,  Nos. 


•*  ••   "♦  ♦.'»>  Mf  ^Y«pdA« 

'  •    •        1  '>  i'^  >  -hI  Miv/ 

ATTAOHMENT,9^nff  JiiS 

Il^here    refuged  for  nonpaynent  of 
costs. 

Where  refused  for  i^lro%%  fl»rfpr 

to  Qrmon.    -  "■,.:..  ;.-    onrl»lJ 

;  .-  ..'  ■.  r  .^r:f 

F&fe  RBVBNI9&  PllA««ri<S«i^  >^'T 

^    I     .»   '    .1       i.  '^         .    j^  R-^ 
ATTESTATION 


IFA«re  wamt -of  exeh^dai  ienql^,  t4?<V 
referred  to  tn  awUl-^  )ei4dem(!^:\ 
thfmgk  promdm  ihs  EsdmifuiU^ 
Court, 


fMfeEviDBKCB. 

ATTORNBY  Al^D  CLIENTl'^ 
(Xm  offormmtm  wM^  u  /  r 


WFtiA  ft    liCifa^iai^Jtfil 


Vide  LiBK. 


.i   7  7  •«!) 


BOHD. 


itf 


MA 


.'  /J 


B. 


BAIL. 


ir  k  mm  bmm  the  B&daTit  to  op- 

Ce  «e  JwlificatkMi  of  bmil,  tbat 
jpertoil  otferiBf  liiiaeelf  for  that 
>  IftBV  ceased  to  be  actually 
r,  akkottgh  he  occu- 


piod  a  howM  «rlM»lie  sifted  the 

biOI-pieoe,  lie  is  not  adoiissiUo. 

-       "^     -        T.  ITilil****  770 


(/sHj^eeefioiiof.) 
rtrfe  AffiiW4VtT»  No.  3. 


'  BAiiHtltJPTCY 

(«y  IwMfcr  *«wiif  firiwliye  o/ P«r. 

iiieiif}9 

IFKmecrfi^Seeieiietor  tooefwaoa 
^      '       "    4(^e^3.e.  93. 

....  341 


CmafUly.Jmmt$m 


BBQFHBT, 


Vide  Leoacv  Duty. 

."  ••-■'•  iiewT* . 


▲  bondwai^^veal 
aa  ilWitiwIe  * 
teadedhttsbaMtMi 

ofdieirL..  ..^ 
pe^ial  ai^a  of .M 
to  pay  the  Iittel 
tateiest. 

It  waa  leciled  >  ^ 
b  oonsideratioa 

marriage,  .ti^^ 
posed  tone, 
oertaiii  copyl. 
lei  oa  lease  at  a 

mentioned;  andlfe^U^. 
should  not  be  so  mOb, 
months  after  ibm^^ 
h«sbandaiidwire»j 
should  ^icceWft^ 
the  obligor^  1/ 
in  the  mean  tiaie/ 
60/.  a  vear  for  A^i 
mUii  tie  taidprhic.^^  -  ,j^^^ 
befiMffdieckarged.  "  ^  ^  ^ 
The  condition  wen  to  *e  eHect  of 
the  recitd ;  and  that.  If  the  e«tite 
should  be  so  jiMirt  l|i  sttbilisce 

to  the  use  of  the  husbsnd  end  wtfe, 
with  wmaiMler  to  tM  inrfifor, 
lemainder  to  their  issue ;  »«  " 
the  1,000/.  and  inUrest  ibeeW  be 
paid,  or  if  die  obli|^  ehouM  sisfce 
such  surrender  t»<  He  ilfc-<»»» 
.  AND  pay  the  arrmosof  intaeitif 
to  die  time  of  die  simemkri  ti» 
bbliiralion  to  be  void. 

The   obligor  died  widMml  m^jOH 
the  sucrender/havinf  nRver^ 

paid  die  Ml.  jMf^         ^"^ 

bswiDhedefisi 
estate  to  idle  dang 
Iheohiagee. 

Held,  wdt  wfc  w— ^-^^-  - 
felted  byieasonof  thebmeekj 
ihii  MUiiailmni  i  fcui  H^iiilMnffr 
an  agreemeut^  U^,  m^^S^ 


CERTIFICATE. 


G%1>ll 


COM  POSITION. 


— Dt  oTwticn 'B^tjf 


i6nnuice.the 
recited  ffifthe 


^e^^ifejmdfcct?t)f  ihe  con- 
i|  ^t  of  the  essefic^bf  the 

leld  to  Jiav^'^no  power 
r^to  *pay  th6  monfey  or 

id.  ^'^\ 

a  aue^Tiqfl  improperly 
**^5  ttie"  Court  in  point 
iceeSng'r  it  should 
feea  6y'  Wff  filed  on 
thV^cFnldren  *tf'  the 
13  Wei- ' 

^^npjl  J  Ae  want  of  a 

/.fevotir  of  the  Jius- 

fie  Tsstfe^  of  Vie  inar- 

.  T5y  aedl^lig  ^h^t  ihe  Iknds 

Jble  sfejHeS  koiording  to  the 

r  Vj^  Batttt^ifnew  and  others 
jr  v!  Bmttwlcmm .  •  •  •  •  •  • ,  797 

*9limf  '     .*«*•.  V^  *•  ^/;  *•••  j^    •- 

t»r*        •'        f»'  ■»:;•'■,.»  v         "« 

VOL.  XII.  ' 


Vidt  Plbadiivg  {at  Law). 

.a 

COMMISSARY 

COMPENSATION 
{In  Equity,  to  a  ditappomUd  dt- 


^■•-  .r^ 


%L  ^«u>f 


Where  refuted. 
Roper  V,  J3«r^&^toii^^anjL  others 


Butler  i.-BuAi 


'  7W 


COirfpEfENCY 


Vide  Evidence.  • 


CMlPaaXHQN 

-^^^•-•^ 

£|^^  ofaffreemenifor, 

A  creditor^  who  has  agreed  with  his 
dehtor  by  parol,  to  take  part  as  a 
composition  for  his  whole  demand, 
and  has  di^lumif^ffCBiyed  money 
from  the  debtor  in  part  pa3^ent  of 
the  compositiop,li^  not  bound 
thereby,Tfat^^y'iriil  proceed  for 
his  whole  demand,  until  it  xsan  be 
slwwtf  ttat  MnMLti9r«iMlig,into 
3ii     . 


m 


<:ONSTJRUCTION. 


^of  tbe  coinposition^  iaauced  some 

''^  other  pred wor  also,  to  compognd 

'  wiih  tli^  4^eHor^  S9  that  liU  subse- 

quentlj^  proceeding  for  and  reco- 

^vering:  the  whole  fimount  of  his 

'owp  Babt  i^ight  be  considered  a 

frayfl  ugoQ  such  other  creditor. 
^69  pd-JJl)  gfpu,nd  9q  Ji'hich  the  ex- 
'  *  repli.on  to   the  rijle,  that  ag:ree- 
ment^  wl^icb  are  niida  pacta  are 
|iot  bindins:  on  p^rtie^  >s  admitted, 
ill  cases  oT  engagements  by  cre- 
ditors V>  compound  with  debtors, 
'  ^ IS   the  '  equitable   principle    now 
'''  adopjLeft  by  Courts  9f  Lav>  ^^^^* 
, '  where  they  do  or  may  operate  as 
the  means  of  fraud  on  some  of  the 
creditors  If  allowed  to  be  broken^ 
'  they  shall  bind. 
Greenwood  y.Zidbetier 183 


CONSTRUCTION 

iOf^t^tmeM). 

Id  cMtflraiif  the  statute  cff  tlie  46th 
«f  Edm,  8.'  cb.  3.  with  reference 
to  the  law  OB  qaestiona  of  the  tithe 
ofweofl,  held  tqnie^if  wood  of 
oiifmal  trees,  which  either  are 
tinber  by  cammon  law,  or  are  ac- 
eoimted  timber  by  local  cufllomt 
when  of  iwcsaty  years*  growth  or 
vpw^fdhk 

JSiNDMi  cififcy  y^Oiityg  and  uiotiier, 

76 

Wh9i  if  a  legacy  wiikm  ikestaiutes 
35  Geo.  9,  c.  52.imd55tk  ^ha.  3, 

Amrm»i  Gmuaral  v.  Solkn^  and 
•iwHher. •  407 

*W^  Imqjlcy  Duty. 

Wkert  tomm^ing  nurgiftrate  M,^ol 


a  necedofy.  p^  ^fii  aetim  «- 
der  the  24  Geo.  i. 

Siskin  y,  f^i;em(^  • -^.t  ^Vi^p^i-W* 

Vide'P^^Jyi^^,n•YX\oi 
■     .  •      '        ♦  •.-.  •'1,11  f>n6 

.      .  .  T  •.   j    /Js-'-.^rlJ 

Actual  damnitioatian  is  Act  i^k^ 
sary  to  giv('  the  obB^ee  %  rfglit  b? 
assigp  abrearh  on  a|i^  i|id^  ** 
bond,  npor  \^  hrrh  h^  hrf  on 
ed  a  prertous  jitdgTii^iiL  A  mit 
liability  is  sufficicut  to  pn  tm 
the  right,  ai>il  ohlTfl:ea  httn  to  ^^p 
breacl^es.  . 

Hanyipy,  ifr|)it^agr^aid8iidttW|4t 

Vide  PXBADI^Q  (!?1^^-.HT 

Proposed  readjng^  aipfd  i^al^^ipn 
of  the  33d  a;?*,  a..c.3e,nW*rf«- 
ference  to  the  Uercjiui^JiM^d 
practice  of  tht^t  J^B^'i  >^  '<^ 

ObserratioBs  on  tqe  j^^  oC^tlcfF?. 
GropcT"'^  •  •  i .  •  •  ^  -  ^  .^^k  f;^.^/^^ 

Atiorneif  Gemeral  t.  TVm^iie  •  •  •  •  SI 
Dew,  qui  tam,  T.  Sdkwto  .•••  58 
Attorney  General  v.  iroolhoue'*  65 

rule  EviDENCR,  Nos.  1,2. 

-     ..,   -  .;:i;ji  «  Hi 
rule  BBQUE61V      •••-•^^•i>fi« 

(Of^Mul). 


Ftife 


•^^"  Vo'^tfe:''" 


%Tl 


M^^rtditbV,  who  ba^  a^e^  with  hi» 
debtor  by  parol,  to  take  part  as  a 
comnosiWii  ft)thid*whole  demand, 
and  has  actually  received  money 

..  tHm  Aft  ^bblor  in.  pait  payment 

of  the  compOBHio]],  is  not  bound 

thereby,  but  may  still  proceed  for 

,^^w)|^e  dww,  mU^  it  can 

. ,}  yi? J?b€{wp  that  he  has,  by  entering 

^  J^t^  l^uch  anugceement,  and  taken 
JlPf^of  t)i»  eovmpsition,  induced 

,^^^^f^  otbei;  x^editor  also  to  com- 

„„Poi}nd,  with  tie  debtor,  so  as  that 

"itW^L  §?ilw«iuently  proceeding  for 
"and  recoyering  the  whole  amount 

i|OCJ^  Qnnidebt  might  be  consi- 
dered a  fraud  upon  such  other  cre- 
ditor. .^  ^ 

The  tonkin  ground  on  which  the  ex- 
ception to  the  rule,  that  the  agree- 

'i'i^etff^<whi6h  ai«  nuda  pacta  are 
^lidt  binding  on'barttes  is  admitted, 

^'fftft  e^s  a/f  en|agements  by  cre- 
ditors to  eotepound  with  debtors, 
M>*^>th^"  equitable  principle   now 

^"adhpted  fay  Courts  of  Law,  that 
where  they  may  operate  as  the 
means  o£^udx>n  soi^  of  the  cre- 
ditors if  allowed  to  ^e  broken, 
they  shall  bmd. 

OreenMdd'^.LidbiBteer   ......  183 


COSTS. 


1.  Where  an  account  (of  tithes 
claimed  by  tfae^  MM)  was  decreed 
in  a  matter  raising  an  important 
and  doubtful  pniat,  wMrein  there 
was  a  differenced  opinion  in  the 
Court,  tb6de[<|ree was. made  with- 
out costs. 

£rofii,  clerk,  v.  George  and  another. 

Vide  Tithes. 


fe:  'IRtite  {or  letting  fisfde  k:,liffet  of 
^  '^idbfefla  ^fe^ued  on 'i  ttevfetfur^^^ 


'  'foftit^troii  rfe^tfrnaWf'ifei^^a/^, 
dii  th<fe  ^uifd  bf  ii1r^rt^lkH?V— 
where  discharged  trltWoiK  ^dsis. 

Ait6fney  GehbratY:  JenkinT^^^^  ei 

.    -•  •       r       ,     .    'I  ,j   t.    u;  )i^   awo 

3.  WWe  the  Courtrefos^tekif- 
plication  for  the  pirc^uctl'on"  of 
title  deeds,  as  imprbpeify  ttiade. 

wkb  costs,   ■    ^  .'•*^',„^';7'" 

Shaw  V,  Shaw  ••••••  *•  • .' '••  • '.  163 

4.  Where  a  suppbmental  aOidavit 
is  rendered  necessary  to  supply  ati 
ainendnient  in  the  first  by  th e, neg- 
ligence of  th^  party,  theCourtjwiU 
make  him  pay  the  costs. 

Cooper  y^Archer'»'y  ••.•;.  *;^49 

5.  Where  a  Plaintiff  brought  two 
actions  (trespass  and  detinue)  aris^ 
ing  out  of  the  same  transaction,  of 
trifling,  cautea,  and  ^htiiined  a 
yerdict  of  40t.  in  one,  and  a  yer- 
diet  was  found  for  the  Defendant 
in  the  oilher^  ike  Cdu¥t,  upon  mo- 
tion on  the  part  of  the  Defendant, 
fouAded  on  affida(yit»- stalling  th^ 
obf4Mi^  nmtttM,'  aad  phv^  iif  the 
actions  and  facts  impeaehiilg  ,lhe 
Plaintiff,  and  that  she  wasautto 
be  found,  ordfeired  that  the  oc^tatn- 
curred  by  the  Defendant  ioi:lhe 
action  wherein  he  was  Successful, 
should  be  set 'off  against  thoeie/of 
the  suit  in  which  he  hsdifa^eil; 
and  that  notwithstai^Ldtng  th^^bt 
jection  of  the  Plaintiff's  Attorney, 
who  objected  to  it  his  claim  fop 
costs  and  his  general  lien.,  ,  ^    ;? 

Held,  that  the  Attorney's  lieais  only 

on  the  bafance,  subject  to   the 

equitable  rights  ^f  parties  inter  se. 

Lane  y.  Pear ce  y  «^i> 

Same  r.  Same   j    ' M*^f744 

{Ondpp&i^.y    '" 

Q,  Wheie  ^,^ca^^  d^^WM^  ^J^ 
House  of  Lords  on  an  appeal  be 
3  O  2 


*^2k 


COSTS. 


/  {   DESIGN ATIO  PERSONS. 


^  aent.bMck.to  the  Cwi;t.tD»ao  what 
ufi^^m^M  iwt,.  d  part,  9t  tH  de- 
oWfS-l^^vmg  been., reversed,  the 
..fl^^ptioji  of  cipplf  is  in  ihe,.c]isoDe- 

t!9n  Qf,%.C9«ct,   :  . 
Vjfl!^*  ftfftbPv;app^aI  iatheptrlicuiar 
..iWSPrdevftcJiii  fj^YAur  of  |th^  party 

,fHP<:.t^Ji«iU?  tb»a|>peal«  although 

Aw  Wtttqthfyf8,|r..Lordir€w/«y  and 
,.<4«m?»    f  ^^^  •:..*•••.  - 700 


'  >  <• 


7.  Wh^re  the   Judge    who  tries  a 
'tkuih  by'-a'speetal  Jiiry  certifies 
•  'thut  itv^Vs  a  proper  case  for  a  ape- 
•  '^lal  Jbty;  the  Master  must  allow 
ihefnll  costs  of  the  Jury,  where 
the  verdict  is  found  for  the  Defen- 
dant. 
Bfoadrick  artd  another  v.  Clark  and 
«thtfs .154 

Q.  Not  m  iaflexible  rule  in    this 

^<|i»rt  dbatan  oirder  for  judgment, 

■ .  a*.  IB.  case  of  aoosuit  for  not  pro- 

>  c«adiB^  to  trial  according  to  no- 
lU^,  oai»ROt  be  discharged  bat  on 

>  teroia  o£  .paying  costti; 

Sir  W.  <hami  v«  Kmnuy    •  #  • .  62D 

0.  Where  a  ^um  of  money  pai4  into 
Court  after  perfecting  bail,  and 

8 leading  the  general  issue,   less 
lan  sufficient  toju^tify  an  arrest, 
had  been  takep  out.in  the  usual 
.  planner  by  the  Plaintiff,  held  that 
)t  was  not  a  case  for  costs  within 
_the  43Ceo.3,  0.40. 
T^e  pourt,  uncl^r  the.  circumstances 
'  discloserf  by  the  affidavits,  dis- 
charged the  lule  without  costs, 
kithoyifh  niQved  with  costs, 
Held,  on  the  authority  of  fhe  cat^^ 
"that  the  word  **  recover**  in  the  act 

Implies  by.  verdict. 
Tjfhere  malice  can  b^  ^bewQ^'  the 
.  P,*!')^  ^^y  pn>cecd.  »t  common 


{:ktirMJ^ 

10.  Where  Jttdg|ij^t.,^^^rthelow 

affirmed  with  costs. 
Mayy.Pit^h     ^.......364 
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Vide  ExTBNT. 


•    '    ..'  -t    .     ^Ht    to 


Diem  cLAtrstr  EXTRijiiiij^. 
Revenue  pRACTricF','\  ;  V 


CROWN  (OR  J^REftOGATiYf 

,pRoc^fe„;;j  .;,i 
'   .  .... j.Mh- 

Vide  EXTBKT.:         ;.■.'.  riv.t  A\ 

Diem  ci^Ai^di^/SXTlBSM'Ov. 

*     '   ■     .<j»  >^>    .ni  '.'* 


Wdc  BbNp'.'"'', ;■■; '; 

.     .:  -,..-•    1,-.  ■;  r.-..l 

DEMUBtiEB,  '  .1^  ' 

On  IA«  grmmd  of^mU  ^fiEfuifyi  Ae 
Plaintiff  having  a  cose'dfaitf;  imd 
laches^  allowed,       ^    ^  . 't   v  .«o 

r^  Plcadik^  <ui  JB^Cfy). 

^— — r-  (a#  £«i>);  ^'" '  ••!  • 

>  ! »     '  ■ .  •  I .  '■' '  •: 

DBSIGNAtlO  'PER)&(Jl?fal 

;■;  ■■■/  :i_:' '  •'•  ' 
What  is  sufficient  to  cnuble  Imitvdt 


I  /  « ' 


DEVISE. 


m 


9£¥i^^ 


*7.->N^.  li 


•(etAiWrl/rffH^f /^./    '  ' 


',r 


1  •  By  a  devise  by  a  man  married  at 
ihe  time  o£  .miij^ifig:.  hW  will,  and 
liavinfj;  a  wite  ihen  livings,  but  ne- 
ver having  had  any  legitimate 
child^^_^iclf  WA»,  refflibUihed 
by  Inh)  ajfct  her  deattiy  giving  part 
of  his  freehuid  estajLes  of  iaheriJU 
ance,,  except  (<fec.) — iqfter  devis- 
Hug  his  mannioti^4^u^  to  hU  wife 
for  life,' t\w\  Kiviiij?  to  her  an  an- 
nuity for  lite  in  lieu  of  dower, 
andj;;ivin"^  the  said  mausioa-house 

■^Hfier  ft^rdedfcns'e  to  Ann,  IsCicisi'or 
)ife,  provided  ^e  ^o  long  conti- 
nued unmarried) — ^to  trustees,  for 
the  term  of  thirty-one  yeKIrs ;  and, 
uhat  itht  /.6«piralion  tli^eof, ''  to 
the  clUklren  which  /may  havb 
by  the  aforeuiid  Ann  Lewis,  and 
living  at  mtf  decease,  or  born  within 
^ix  months  after^  and  all  the  other 
his  estates,  lands,  &c,  in  certain 
couniies  in  ^mfjfu^d  and  ll'ales, 
*•  to  the  use  or  Oc/uxf  of  the  child 
or  childr^  y)^ch  I  tnay  hane  hy 
thesaili  'Ann  Lewi^,  as  above 
mentioned,'',  rpai.'pi^p^rty  may  be 
pasAed  to  such  natural  children  so 
described,  born  before  the  date  of 
the  wili,^uci^  a  description  of  na- 
tural chitdreii  as^  the  xibjects  of  a 
devise,  where  they  have  acquired 

n^  ywpu^'on  lot*  Mng^  tife  chtldrdn 

'}SM3£  tb8>ttotaj|<nr.v 

Jdamy.  WUhinson  »««^«4^«^««  470 

2.  The  .'Qiip%(^y£ot'  iUcigitiniate  off-' 
spring  tov^li^eiceal -property  under 
a  will,  when  termed  children,  de- 
pends wholly  on  the  due  descrip- 
tu»4^)Ui€fd|^isr^i>)[q^Qi|ii98«s 
of  designation. 

/&. 

9.  Arguti^eHt  fohnd^  *oO  the  parti- 
cular terms.  ,^f  ^c.f^ycription  of 


t«lm  Hov^ij^e^  >aS'^  ^bildrfh''^^  / 
iIiaV  ibttre;?''  that^  tlie^  WdWA'^^of 
>ihe  wHt'  ^hoiiitd  b^  etlns^ilf^ 
as  'ba«<lnsf'  r^frt^nce*  t6'-Wtfire 
legitimate  children  of  Hh^"tes- 
t<atM'Il1^  the  ^nft* 'WihAii-^tHe^ 

*  ^11  b^ng  subfmtt^fd%  Vii4lie^in 
.  jooiilemplation'  of  ^d  tk)8^fe*thar- 

riage — rejected,  -«8^ '  Wc8h^i8<bpt 
with  thr  gMterfct  tetrdt^  df*  iWdk- 
Tise,  which  "was  KeW  to ^b^' too 
plain  to  be  open  to  such  a  con- 
struction. T  |.  .-,...  Jf  7 
If  the  testator  had.  n^arriecl  4^ji» 
Lewis  after  the  death  pf  bis  w ji<% 
and  had  had  o^er'  chi(dr^(t  (^em-- 
bk)  alitor ,  .,; 

4.  A  devise  of  part  of  real- estate  X^ 
trustees  to  sell,  to  pay  olf  a  mort- 
gage on  other  real  property  of  the 
testator;  and  (affer  payment  of 
specific,  legacies  aaid  de^bts'ot/l  of 
the  proceeds*— one  of-  thb^e  lega- 
cies being  a  gift  to  thedevisfee^-^) 
a  devise  of  the  rosidne  ion^ntngtrs 
exempts  the  pergonal  -esitate  hi  the 
first  instance,  if  thvroott^lf^Yie 
to  secure  a  debt  of  thO'  ti^t(ito#*<' 
predecessor  from  wliom  he  derived 
the  estate,  and  was  not  his  per-, 
«odal  d«bt  or  ihcnmbrance;  'al- 
though the  general  residuary  fe- 
gatee  of  the  personaff^  died  |n  the 
testator's  life-time.  "  ! 

Nwl  and  others  v.  ^'oct  and  olhbrM'* 

■    ■\  ■;•■■■•,;■:  ^1^3 

6,  Under  a  dei^  to  trnMcol  ot  &. 
potion  (/di^ii^r  a  tUstinct  f  state} 
o(  a  testator's  ttA  p^taic^,  [lo 
which  (the  will  recited  J  he  wiis  en- 
titled nHder  the  irttlement  mad«| 
pi^vtous  to  the  hiarriage,  in  fee 
8tm|>le  in  reversion,  uxpeclant  Qit 
the  limitatiomi  tibr^  riin  ctnitumucW 
-  siihjet^t  to  fhe'tWii)^  o(  yt^r^  nnn 
ebtlf  ges  '  theY^in  t:  r l  i^t l  v d ,  -j  n  d '  y<i 
mortgages  or  incumbrances  th^rrini^ 

*  m^ntwricd  r  auct  af  ^o  of  all  his  utiit:! 


liS^ 


UMMiaJL 


.»\nta«oek  'iii'poftsesftoiir  ndretsiOB, 

.  •>  Hnct  pd(rtum*  \0f9utk  eitalto  niti- 

:«  cvlanrly  <keicrib«d  aii4  spftttined  in 

t  the  «iil  «« idciiived  to  tke  taitator 

i  UB^rtfae  tettleM0st«r  the  will  of, 

k)i:ifaydeecent^.iii  bin  ubcW  TAo- 

*  ymamMmcm^f  wi|h  ^adireotioetlMt 
'^^'^liie  BQrpiiMor  makdvf  oftbeper- 
^MvoQai  ««^te«of  theeaid  T.Baw" 

I  fi^/  be^iieathetl  to  the  teetetor, 

•i(h«il  ftimdiBg  in  the  funds  in  the 

«  '>ntuiitf*df  the  AceoiintaU  General 

•  'df  the  Oo«n  of  Ohancery,  to  be 
:i'  laid  pot  in  land  to  be  settled  to 

miwundw  the  will  of  T.  Rwcney, 
'  should  be  coneidered  as  personal 
eftlDte;  iOMl  not  aa  land,  and  there- 
fore not  to  be  laid  oat  in  land,  to 
be  tak«a  by  hi»  exeeators,  and 
'  « loosed  of  in  paying  bis  debts 
.and  legadies;}  follow^  by  afar- 
,ther  demise  of  all  the  testator's  ma- 
Bor^»,  messuagea,  landf,  &c.--the 
ivhola  of  the  real  estate  derived 
from   T.  Rowney  (the  before  ex- 
cepted estates  )^>-to  the  use  of  the 
same. trustees,  opoii  trimtto  sell, 
'  in  order — ^first,  to  pay  a  mortgage 
of  2,000/.  charged  upon  the  pre- 
mises ;— '2dly,  to  pay  off  a  mort- 
.tt<>g^  of  M,000/.  on  parts  of  the 
<  l^hiHootth  estate,  the   subysct- 
matter  of  the  first  devise ; — *Sdly, 
'^  to  pay  5,000/.to  the  testator's  wife, 
declared  to  be  in  part  satisfaction 
(It  tf  ^febt  of  10^000/.  to  be  paid  to 
'<    hm-  'und«  Ib^  seMlement  on  her 
' '  'rnarHagewith  the  testa&>r,  incase 
> '  V»be  should  6ut<rive  the  testator, 
•failing    issue  ;-^thly,     to    pay 
«,000l;  \o  r.iVM;-^-^Mily,  to  pay 
'  soch  tiher  of  kns  4tbt»  mik  kgaeie$ 
' '  0i)iii^p€r»mie$kue  and  thetaid 
•  pcrscnal  eMteoihhi  said-rinclf  T. 
'  K&itn^  sh6(iM'  iMt  >exttfifd  to  pay 
and  satisfy:— and  to  ili^efst  the 
'"  •  ihsidkte  o^tbfe  p*n)cijed!<6f  such  sii^e 
in  their  ((I^^^U^iSs^)  liames,^  to 


ittpM  tltyftJteiHBf, 
lyVi  oi^UBr'4M8te^vu>nf\f\H  H  v) 
As  to'oB«  nibiet)iHdi«reoA'>^)i)l  orii 
T^pay  tiie  dijrtd«i|l»dndiateiviitof 
that  oMtetydf  Meb-idfUaeidshT. 
AW  for  liib;  andraftar  Mindsmic 
t#  pay  fiOOii  ft^^yearidbiith^mfln- 
dettt  CmikerimaimmiS^ty  -  'hi>^ 
And,  sobjaotto^uch  amnM^)i1t>^y 
or  traau&r  wieh  iasti-^nBliMKd 
moiety  to  the  childteft  nd  Hbowf 
Noei^  aocoinlinf  tt0iihis,4(>ponl' 
meat,  or  to  be  dietriBbtaitoOi^t 
them  .in  default  •^arppointinaili 
With  respect  t»  the ;<rt&ei  itoielvof 
the  residue  of  the  |MiichabMilo- 
uey;  •      .^.Ir.ii*/    vi^^.i 

To  pay  the  ntdvest^anAdkidelMiiior 
such  tnoiety  «#   tUe/Mpoi^t 
Amut  Caikmrma  Bma^*t  h<9Me- 
parate  «se  f<ir'fffel^«and  ikoAa 
dee^aile  topav  flOQlif  isiyetlriis^flie 
respondeat'  VyMmtMiimiBik» 
far  life?  '  •<•"'    »♦•  <Hf»2nit0o» 
And.,  subjeet  to  such  snuiililyvlidi- 
vide  such  laat-teentioBediiMiity 
among  the  •cihildim  4i£ilMi*>CW- 
iharmm  Ai«0D6r'antki»simiiatf  {vo- 
vision    for    distributioki<L0dK)B|vt 
them :— iindiy  dira^iia#<ad  diiiA 
timale  limttatieb  -vhres^Tii/Sfse 
there  sboald  be  M^.dkiUM'of 
either  of  tbesiillbat'liM  MMikkM 
Ife  laid  oat  in  tottds,  •  Da^hftMM 
to  the  auneiMies'ssi  theH)dM^>»- 
'  tatefifstderaedb'  •  l*- ■■  ■^'It  h* 
The  testator  nad^la^^Me  midairy 
legatee,  and  Iter  siidiiiS'tMtees 
his  executrix  tad«aBebal6rK  '^-/ 
The  testator's  wife  having  died  ia  his 
li£B-ti»e,  learving-tioisso4''efitte 

wese  raised  «|)oarTtiie  eoasMtiiMi 
of  the  wUly^MefigiMUy  i^'^ 
•penona  eiMitled  \t»^tlriiVeriii*'sf 
the  prtMiudti.]0fnlip^Md'*o6)<llie' 
Ramntj^  ebtaj^  r1^  asKto  >liie 
^  next  of  kin  ^tid  jieifs  at<ltMr<^^<^ 

Fmt;  ^  wlMlfi^^  thewte^fflMntuf 


DUIKEit 


87>a 


or  IFaiftoor/^MlallDinO^thBiiiarfy 
the  httterih'iaiigiit.^'tiii  psiddls^if 

c>aptwiiiol'  irttate  in  tke  llfBl«>itl- 
-l]l^Roe:^lill(exvNIertttiott  of  the  i^eal 
estates  datiaecHtobe  sold;  or  out 
yaif  (th^.i|Niodiicd  of  the  s&ie  of  those 
l)'iratilte9|iiii'eKodepation  of  theper- 

Stoio44fy,«iJ^httther    the   legacy"  of 
iapioooi.  td  3ii  iiM,  fiiflrf  the  let^acy 

diicyitherepii^  oii|;ht  to' be  imul'out 
lo  (rf  U9ii|ief  tlie  ont5  or  otiier  of  those 
'oiowU'l >aJM^,  '•'■•! 
Lastly,  whether  the  5,000/.  to  be 
'\<^piubio*h%A^  fV-etUaxrtkj  haring 
itrjipio^iiy  her  death  ia  the  testa- 
-o4<n<d  aikhlBU^i  oiigbt  not  to  be 
lodaasm  iitii^U^  liat  to  stnk  for  the 
Milbeaeit^vinthUj^tfaoaeatttled  vnder 
^YlWii;itt|\  t^  tbe.«kv49ed  Mtat^,  the 

coittingeiicy  on  which  the  debt  of 
'ftt«^<KI|td/5ianitv;aoenie  due  never 
V 1  toviiiibeeoilriei ;  -or  whether  it  was 
-i^jloeia^feidiltinf  t  tmst  fix  the  heirs 
-o«^  fcvJvVT'to'^'rtised  and  paid  over 

ttekb  by.theiHeuee,^^  Lerds^  on  ap- 
'«''f«alifrg^)tlie  decree  of  the  Court 
tf  *  off  JSiicieqner,  •  thati  the  mortgage 
i'isf  dl^eOOlt  eitgfkiMly' charged  upon 
l4b»Ji^umby  esMe  wieiitet  po^a- 
'»'bieibnt  df  the  prodace  of  the  sale 
of  the  real  estatoa  doviaed  to  be 

>  j'tiieeiofith^  Gontt  bdew, 

Vftel  v^^Ahetowl^lhera  .  •>  ^«  *  313 

HdtHeMtako;  thiLt  Ihe  mottgage  of 
-4;Wv6<)a/.v'«iw«  be  seised  and  paid 

ft.Wtalrei^.the'eiinee  lnnd>iit:the  iirst 
M.finetiliiodi[4he.p«oceede  o£  the  sale 
t.efMih^iliftMeMy  iMtiiles}^  aad^not 
i.ieutiofifthe  iitorfiMwal  .eatate,  that 
t'imeiit^age  *iiMbi>^uig».f»|Jia<ofi^aI 
Mfijuifeepti^ii^  >|Mniijpl^rly  iitttoufirr«Nia/ 
debt  of  the  testator — {a^ttppeared 

>  iaM4(K{iby v.ihe^^p^rti^ltof  llie^iear^ 


ehif^*eeltlhRientbf'tlHFe9fitatclr»ad 
.<tfaate#hiatiMiheP«  Lord  WMtmorth, 
oa  bieewnnge  (not  ce&med.tein 
'  Ikr  wiilj^'^ut  ft^  debt  oomiinf  to 
hi»  with  die  if'onteoriA  .ebtates, 
iHid  eharged<  Ihereua  ^see  p^tgt  8 
of'  the  case) :  for  tb«t  the  iB^ti(as 
betweeir  ikridaer  and  dmste^  of 
sack-  adeviseiof Ma/ estate ^ifliffu- 
vomr  of  auoh  •.  porsooe  .{tfkanffigrs, 
kisredm  fmeH')  for  siteh  iparpdses 
fdiiMargms^fike'  ^itrnt^aSf^  agamut 
the  hierm  natw^  or'  lega^  Mir^^  was 
to  exoneratb  coeatniisttTely  the 
peraonaii  estate  ;^r-add  tl>at^  itii  al  1 
events;  bolwiithsUioding^.  there 
were  n^  <  eiipifesa.  eitemptioBf  in 
words,  andDOtwitbstandinga-hipse 
of  the  original  bikkaty^  ill  thai-the 
person  for  whose  benefit  die  ex- 
eaifition  ef  the  personalty  wes  pal- 
pably meaiiiwas  deadal  thedme 
of  the  teetatorV  deathr^ar  elhcr 
words  (acoording  to  the  langvago 
of  the  cases)  altfaou|ch  the  [afipa- 
rent*  or  oonstructiTe]  .pnrfHtae  of 
the  inieeded  exoneratiott  had 
failed. 
[So  far  the  decree  of  thd  Coufi  of 
Exchequer  was  rever^4  -      ' 

,        .lb. 

7.  Held,  that  the  a^OOO/.  legacy  to 
T.  i^KM/sltouldbefiaidout.of  the 
preduce  of  the^jRoiojffii^.astaies  de- 
vised to  be  soldw;  .      -    r  , 

.,■■..•..    lb. 

0.  And  that  the  sum  of  .6,a«0/.  ifeo  be 
rat^ted  en  the  ooUtin^iRte  which 
failed,  waa  aottobe.€ofi^ijjered  as 
governed  bjp;  cm. implied  intention 
in  oonstriJHUioii  of  law:,  oraAtais- 
ing  a  resiiltin§.  tvust  foY  the  beffeiit 
Qf  the  heire  at  i»w : .  bu(  $/ti^t  the 
same  eaght^t^  siqjfr^vtiie  benefit 

«  of  the  .rjesida^..|eg«teea.«ff  the 

•  ^{afPiicjiitrealtpi^oyery.iSc^i^qKi^tcd 
inta.inqn^y.! .  ,;       ;•-,»,>  j.  i.; 

{In  thnste >l^wQ  jrespec^  ij^^f^  h(  the 


S79   » 


3>X¥tSE. 


.'Ifl/.iu 


Uoa  of  words  in  a  will,  withmlfcr- 

^^Wnce  to  the  relative  situation  of 

parties  and  family  circumstances 

—particularly  as  to  the  import  of 

tliJe'i^n^  tlebe»'"wlH3Fe  h  isai  mere 

obligation  beC^e^n  an  immediate 

debtor  of  a  testator,  on  a  charge 

>iif  i§)Mitiii|f  brnot  tmgbuititig  with 

r.  hiiridjiior  n^iHunafy  or  derimlive 

r^iBOTtgof^^aad^aii  batwiaen  testator 

.'itufd-lagatae^t  detisar  and  dftviaee, 

ii  ■  aiMiEstor  and  Mr,  or  inteatete  and 

i*  next  of  kin,  isqaeatiam  ef  mar- 

•blillnrg  assetfl,  or  of  charging  and 

'*  'eawMnatiiig  yeiaonalor  real  estate 

:  iWKiaieof  eiomr,  see  the  judgment 

JSbelv.iNbtfl  and  others   213 

1<0;  Wills  eenstruabte  and  control- 

Mb\a  by  referenoe  to  lisniily  deeds 

' '  rMinlifig thd  same  property,  when 

^ 'VSMrted  to  by  the  will;  and  soch 

llMds>  anddesds  connected  there- 

^wHb,thotlgh  not  directly  so  refer- 

^  i«ed  t0)Vaare  admissible  in  interpret- 

^iit^  and  expounding  a  complex 

"  'tviliof  various  ostites  and  sorts  of 

f  •  pusps^ty,  with  reference  to  thepo- 

..  sitioo  of  the  family  afl'airs  and  the 

<^ircntnstaiiees  of  tiie  testator ;  par- 

'tisdlsriy  where  they  are  subyeetto 

'-  thetntrieseiss^of  eo^xisting  mar- 

<*'t(i«N^e4ettleoft8Bt8,  terms  of  years, 

and' covBsqiient  personal  and  fa* 

^  •  wily  f uDumbfances. 

'Jf(J#itii^Thlr  pHndpal  gronad  of  dis- 
->iilljctiOB'whi«}b  nftainly  differs  this 
f  *  •  «ase »  ^m*  ^any  cf '  the  namerpus 
-  '^clbss^ttathorities  cited  on  either 
'  vkfo  in  the  course  of  the  argument 

is,  that  the  contest  did  notprssent 
f'the  €<}nBooi]uestion,  as  in  onU^ 
'"^mirydiisesvbetweenthe  $text  efkin 
oiip^|9^Hfg.on anexonvration'^f  per- 
^'  i^ai  «i^f e  ftgainaKioa  keirktimw, 
in  Krifaeir  atliamA  it^ain^t  beat  Af  kiu, 

]t)ut  b#lsirimn>strangvrss  ibmete  of 


-^tjfteViwim.  af^Hsasmi  estatayiliie 
/  pffotfttM'ioCHths  ^MBsuii1Mlt|, 
m%mMtfkMi€wmAlbC  Un  ^Mhat 
atrltfW,/alliSB«ilap0»f4e^k|iil8t 
'^f  Hhe  j^easrairtfeiidiiaiof 'Ifas  per- 
'  ssnalty}  r    t     .r.\iy*y\    >^JhftJc 

Practice  {in  anp(idt^catn^^'' 


11^  Sembk  matter  not  l^ou^l^^  pefore 
the .  Court  below^  M'^^^f  ^eit^ 
stated  in  the  pleadiogp, or  ^other- 
wise, nor  proved  in  eviiftenc^^  vi^Il 
be  admitted  to  be  broiight  forwird 
and  be  acted  upon  ^  the  jground 
of  decision  in  cases  of  ^?i)p€al,  to 
tlie  Lords. 

....  .,....i.::A 

>  ->    !.r-  I'll     ImU 
...»    ...    (.)    .:• 

12.  Legacies  to^be  ssfibtcl.by^ihaiRle 
of  lands  given,  payaMe  ill'  hiU> 
under  a.diiaaiisa  ia  jhe^miUiM 
the  le<(acy  shall  be  paid  without 
any  deduction,  ip  res^peat  j^f  tHt 
duty,  tlie  dutv.must  befaid,putof 
the  same  fund  as ,  i;$  plj^fjged  with 
the  bequest*.  .  ..^    ,  . ,     

■      ^'        lb 

13.  For  other  points  in  the  case  lee 
the  margin  of  the  judgment. 

14.  Devise  to  executors  and  trusteei 
of  a  freehold  of  inheritance  for  a 
term  often  y«ar*y  imtias^.io fi)r 
debts  and  l«gaetesi*fflnd;atettei- 
tator's  deceasev  t»4psi#ife.'lbrtfe: 
then  to  Us.  graadsan  f^.Skmat 
Charkfm,  soft  oi^  tim  latsiiZi^itnf 
Cketkmki  aUtbatiK^sMlaltesdbv 
/  wwlive;  MdtadM^titfaMMe 
niiAiptmMiscis?  tfastatah^bstoiiiibc, 
situate    in    PetuHeUm^^tiStin^i. 

'  called  or  known  by  the  sasie  of 
W  taste  es/a/**,  nmo  is  the  tenure 
w faoltfiiKg  aUnyimimtllkiikr.  hi 

'  ssiiigAB  ion«lad£v4e»haU»jibf ito 


DEVISE. 


I'lMEdH  CLAUS.  EXTREMUM.  |K3{f. 


ifimaialie  bmrn^k^  ntdtundsHfe, 
,  y^kh  relDaMar  WJthlb  FNiBt  AifS 

^^^^(ie^lflnvW^ermUrf  AHB  sue- 

-i«v^MllviHA;'ia^tail-a»lje,>  cf  ike 
name  of  Charlton.  A  nd  for  w  /i^n  t 

OF   SUCH   LAWFUL  ISSUE  of  that 

nA!^,,,.,b^7:hsji  by  my  said 
GRANDSON  Thomas  Chorlton, 
^  ox  ffiv9on  lohn  Chorlton,  then  I 
*^glve  an2  '^etise  the  said  estate 
^  w^e're  i  now  live,  and  the  Wctute 
ij^esfate^.  among^st  my  daughters  atid 
J  iJieir  'children^  shKre  and  share 
{' 'alike, ^  to iiold  unto  them,  his,  her, 
'\op  their  heirs  for  ever,  as  tenants 
'   iii'cdBlitnoD,  and  not  as  joint  te- 

Aants.*' 
•f!i  l7.  suffered  a  recovery. 
Held,  on  an  exception  to  title  taken 
by  a  purchaser  under  a  sale  by 
order  of  the  Court,  that  the  devi- 
•  i|i«e»obi|ldiiA»ke  a  gieodtitle  in  fee 
.'iut  the  vMdee.! 
Rmdbion'Vi  "Cruvm  «Bd  others  •  •  599 

Ifiii,  Wb<^thef  a^  tenant  in  tail  or  te- 
ll aHt^  f6t*,  life,  with  remainder  in 
''  -ttfif,  of't^naAt  Tor  life,  &c.  with 
/contingent  remainder  over,  barred 
"  l>y  the  recovery  ? 

lb. 

^.  whether  John  or  his  issue  took 
^y  estate  by  implication  ? 
,      .  lb. 


Pif-.^destba  of  title  or  no  title 
>  beiflg  ibatter  of  opinion  for  the 

,  Court,,  tke  ffurebeaer  is  bound  by 
,4iMtk>piniflii^  aod^  cannot  object  to 

i.vMikd'^.tilk  oa<tbe  gtotmd' that 
uihe  diiinuJfty.  of  Ibe  ^uMtioa  on 

.ij««yHith;atiikpeiKlft.ftin»iahe»  a  auf- 

,  L  .iii»ieiit«^bf«oltiio  tnxKiMqpif  ting  the 

J>ipiUrO^S8e«Vv\..i.r.  -f      , 

io   HUH. (I    Hit     /  _i  im-'., .'      Jb, 

'»h;«ij1    '-•ill    S^        M*'.      .•>.^*''■      n"  ' 

JEukc^fAXm  \  \iw,\  liUe'v  by.  n> ; .  purchaser 
«ittuadi^r  atMiin  'by  omferof  lk»  Court 


>«3nf«ri»tf9dr.oBbtheiit)nii9ltunti9m  <d 

...•..;-  .    ;  •,      ;  t    .M    '.   I  Jb 


.  .iMcaU'... ,-.-- 

Wfaece  UPMhokl  .anddoMeholdipro- 
perty  has- been '..s«^bdj<>u|idbil  a 
writ  of  Diem  clonrii<4;rfpflmiMi»on 
an  old  GOBmiiisioti  amhiaqui^iliim, 
and  various  clainM  Sum  entefodion 
the  partof  pemoM  iBid&ttB^OB  a 
prior  rio^lit  ti>i\utt  ok'  ihe^Kimg, 
and  the  exeoutor  at*  the  deoeaaed 
Crown  debtor,  and  his  snrriviiig 
partners  in  trade,  and  the  pur- 
chasers of  part  of  hiB>  l^aaebUd 
estate  from  his  executors  and  mort- 
gagees, apply  by  w^tioii  Ha  tbe 
Court  (without  pr^sdtoe  to  their 
ri|dit  to  traverse  the  debt  found 
due  to  the  Crown,)  fot  Aw%99eat 
manus  as  to  the  leasehold  property » 
for  a  reference  as  to  the  paftner- 
ship  property,,  and  a  further  lnefer« 
^ice  as  to  part  of  the  leasehold  es- 
tates which  had  been  aoid,  and^he 
proceeds  of  which  had  h^^  ap- 
plied in  payjn^p  off  or  redueing 
mortgages  on  the  other  paits  of  the 
property,  the  Court  nefuned  to.en- 
tartain  the  applicatiiNi.  on  the 
ground  tfaatwherc^ao  many  claims 
aqd  pdintB  of  Uw.w^re«niaed«  they 
could  not  act  in  aaummaiy-vay 
without  the  consent  of  the  Crown. 

Sembky  that  Uie  parties  applying 
ought  to  admit  the  debt  ctaimed.to 
be  due  tothe  Cr(yws,'as.aA  i»d*s- 

.  penaibleprelimiBary  to  beiuj^  heard 
by  the  Court  on  the  jaeriu  of  the 
niotioa — HmUoekf  Baron^  4ism- 
Hemte.   - 

Qm.  wfaothery  and.  to  wlmt-  eatent, 
and  irnnaL  "what  time),  and'  under 
what'  cinmaiirtauoear  MstmhoU^xro* 
petiy.Qi  a  dnenaaed'Cwwa  ddbtor 
is  bound  ^by  tn^uisiilion  oii<a  writ 

*    oii^J>$€^jekiiudloMtmmma^' . 


EJECTMENT. 


:  ^/iHiin  i 


EVIDENCE. 


^  dfiteimd  (lartiiA*  for  «  partaecriup 

Qdi  Wtietb0i<|  ai^  h9W  farffMbold 
"(afl(ii»lr4at  olMCteb  of  a  dec«iM^ 
fi  tS)mWnll«fteMr;  sold  foy'lii»  oxeciii- 
*)<tbr9;^l«(»ttlij^t  to  a  miitoHHtm 
n^tlaHtk^m^i^wm,  wlwre  tbo  p#o- 
ki««ifcdi^l«l»ir^b«^w«ppri«d  by  them 
/'ftP'Jl^^eBt^tof  iiituiiibrttiicet  on 
yyM«tli«V'reKl^^tt9pttty  of  the  de- 
^>tfbd^,  kild  oiiMMhan^iig  it  from 

^.A     Jiiiiii  Uj  11.  ir.-.'.'  -  .. 

r*»-  I.        •!'  ■    ' 

'"" ms^corrERY. 


.......      ..  J,, 


£J£OTM&NT. 


"Where  a  yonngerson,  who  had  lived 

'^RNftli'hisfiidfer -ione  'yean  before 

hfeti^th;  «id  >ttiiaiAged  bit  oon- 

o6relf^  atwHtad^thennpettotetdettoe 

»<rf'4ii«^pevty,  enrlofeddn  hi»fee- 

'^Mttipiie !  at  •hi#  deoetdb^  ab«  cMli- 

naed  £»r<e^#eHily)fa#»iii*)MMM- 

mMi;«lBtehi|f  aft 'heir  to  iff^fliiher 

^  the  ground  of  the  iitegitlmacy 

of  an  elder  son,  and  leyic^  •  iitae, 

'("i^Mditheit  me  entry v^^MMfetions 

'end  <riti0,i  dM'mol*{h^^tiie*ri|l»of 

""ther^erit  rmtiW  ¥«dI9¥^  fmfki- 

*eiiin^  e>eoliilefit(^irMieiirV«i|rab- 

*  '^ttieNnuryii^iavekKhe'Mie."   i'- 


^f*T«ife^»^  oW 

'  [fehiiitfV 

tfl^lr  ftl^ii^y '  in'  ^cdl 
matrik^   v^ 
dangfater  of  th^ 'dl 
gor  has  tib  rfrtt' 
optioo  to  settle  ^Stt\ 
the  bond 

othc^  : * . . .i  ^Vi.Q.vfcw ib7 

\  •    :*-.!.» joint  nf  nf  4? 

ENT.RY.T..fMbm.o) 

«'         '.ri*.^  .loot  .niroi 

•     >.•:»>«.«;.   nij  io  v/>no>£ 
EfRBOiR^'t  tn  M-jiftH". 

Omisskm  of  olje  bf  WcH^ 
nametf  of  one  «f t^f ^InS'f! ' 
(who  w^^  aff  "HMitiy '^ 
named  in  the  UIPF  iM^ld ,  ^ 
•the  fiftdintr  of  tirf*  *hy  iir^ie 
i>osfea;  isiiot)i'^Uhd>or^ 

Judgment  itfiitned  WMtJ^^o^/'^^' 

^  ,    ..■  ^'  '■   I'M/;  (  -'^>/ft, 

Iv  Ai|1i«fanlMlaB^J44eiNmri^ 
fendMft  MdiMr>  i^iWmm^^  t 

(by  sale  at  auction)  geoii^'^Wr- 
'iieM'io;>be  ^amakiedlf  Witai^ 
I  that  the  Defendant  lived  at  B.  m 

was  a  Under  there,-- that  he  went 
?to>^  ioiid  >teek  \wpm-¥smi^^ 


J*>    :?nTY:i 


EVIDENCE. 


\^r  r  )■«  r. 


SXSt 


abode  ait^MlWfDibKi^,  and  that 

he  employed  an  auctioneer  Hying 

c  ft*  ftf,1ft  fke^.%hiw./*fflr«  gop4» 

bn^^'W  wa;^9ie4  tabe.of  hia  own 

^,jBa^^faRtu?t^,)^^^^  the  goods 

5,1  ^yiSJe^^^B^JaRfiV  W«F'  *»d  wder 

I  Iffl9  4ff e?iio»*  ^n4  authority,  the 

^jiPef^pdap^refpcMJaing  in  i$,  during 

ii*fci^%t7fjl»W»t;  the  objection 

that  the  evidence  did  not  establish 

a  goinr  ^om,ipw9totovn,  so  as 

^flp  Mi^JtPQ. Defendant  witfaiii  the 

statwty.    .    ., 
Attorney  General Y.  Tcm^me****  51 

2.  In  an  iqfonoation  for  penalties, 
founded  on  the'dOth  Geo.  3,  c,41, 
filed  against  a  cabinet-maker,  who, 

'  Kiriiig\^iuiA  JietpiBg  1^  sh^  in  one 

town,  took  some  of  his  goods  io 

another^^i|4'f9ld,,th^  <there  at 

auction,  through  the  medium  and 

agency  of  an  auctioneer  there — 

evidence  of  those  facts  was  held 

sufficient  to  Mug  .%e  safe  within 

the  statute,  without  proof  that  the 

riiP^fW^ant^res  a  Ij^wker  and  pcd- 

^if^iv  or  t^art  he  )iad  otherwise  tra- 

^  fvjs^iefi £it^n^  ^ym  to  town  (as  that 

,;;,he  l^^4  IBoAp  iiq  more-  towns  than 

,,^|pilfj,^e^i4fl8  hif.own)— Of  that  the 

iy;W^fic'.o(f.^?)«,D^fwIant's  travel- 

;  ;|fng  ^9«  .^i^h  a  hprse  or  on  foot, 

or  that  the  mode  and  place  of  sale 

was  |>^  .op^ping  a  ropm  or  shop 

^^^&c.)  and  selling  by  retail  (iit  the 

words  of  the  statute). 

Attorney  General  v.  Waolhonse  •  •  6o 

3.  CanonicarhfsfcttiAiond' of  ecclesi- 
astical synods  have  no  binding 

'Ar«e<.<farjiiithprilv>iA  this  kingdom 
r  iii>qiie6l£(>n0ipf»iithni  betwe(^  the 
<  icWgy  #i«Mit  l0i(ty  JQ<2oi^ 
v.MfM^^ull^ttc^fiscejafle.  evidenced 

Bm9^'yAAvk,\m£f^fofiy€  a(ld)iuiotfer 

'  •',.■/  'n\  t»:ijt       .iJ  mI»    III'    (t    :.  ^i.-.'- 

4itWii^er«'ttn']Mi  A$mc'i%n>9i  suit  in 


7  %Qitrif^<!Jiteatt{(Jbd^liii«ti^ 

.  by  fa.lay  /inipi^op(i»lOri,elMfling 

'igniiiBt-.  persons  wbb ''Set  .u(h  a 

title  by  grant  in   anotb^rjt  \^o 

olaivhw    by   lay  tideh':  tOr<  tll^ 

.  titbe  4>t  the  pailM>«Iaf.  landflHU 

Iheir  oceupdAony  tiMi^uty.foiHrd  a 

veidtot  for  the  .Stelbudants^nHhe 

Court  refused  to  distMcb  M»  ;5>n 

motion  for  a  new  tnM*.^Mtde  upon 

the  ground  tbat  the  /sev^enoe, 

chie^  docuBiftQtatyy  we/»iwli«#y 

with  the Plainlatfa^  Knd  tbi^^^ik^ 

learned  Judge.  Ittbdmi^lcKiract^fMio 

Jury  in  respect  ,«tfutke  /1^»JV<'«!C^ 

trinp  of  presumption  of  right,  as 

applied  to  tithe  cases. 

Rinyroge  and  another  v.  Todd  and 

others    ...,.•  •*••*•  •>••  ••••  660 

5.  Presumption  of  grant  fmnded  on 
nonperception  nay  bq  i^^fOj^ 
against  a  lay  rector  in  a  suit  for 
tithes,  if  the  pleadings  are  so 
framed  as  to  admit  it. 

lb. 

6.  A  book  in  the  testator^s  hand- 
writing, not  attested  so  as  to  pass 
real  estate,  expressed  to  be  the 
book  referred  to  in  the  will,  is  not 
admissible  in  explanation  or  aid  of 
the  will,  altl^ngh' ^Pdted  in  lite 
Ecclesiastical  Court. 

Wilkinton  v.  Adam  and  others  •  •  470 

7.Th«  Bishop's  .segiay|ry..is.^b«fKK 
per  plad»^  <ME.i)tt«tM^  fiit).tile>^8^ 
questnitor's  neceiptB^  trc^ouoitt^dQC. 
with  referitnofilP.tbw^.a^niiaislbi- 
lity  as  legatevidanccrliQ.qu^tiMS 
of  dii^ttledright.to  tithosb?  :'  >  :t 

Piilfey,eterk,  y^iSimmmAi^ikm 
■     '    '.-       -   rh  M. 

.'    '  .♦•   ..!.-'     *i.i"  tir,  i'.j 

8.  The  admifsiQO   itt  ioild|»li«iible 

i.eiiideii«6  oii;.lh»  ilrU,Mof4(fl|i  famie 

4ii;eo^d  byjaConiiaf  tEfftiity^^ifls 

no4«uoli(lKi'^bjeotiDn4ot  a^tfeniiat, 

when  4Uti»it^i|a/oth0r/gim^iiin 

'!«9ppori^^ltlp  oa^  44{thtt#iQ(»8«^l 


8^^       Elx^6PTjq?t*. 


.i^^T^iS^i;. 


j^fntpai;^,  f^to,affqrd,g?rav^d.fcr 

.Court  of  Equity,  or  the  Jud^e  who 
'  heard  the  causfe,  be  satisfied  with 

,^W?(CiVwtw9f5  wHJi  rQf^rence  M>  the 

9^  A  general  title  to  tithes  through- 
put ^tbj^.p^nsb  iu  a  Vicar,   gives 
nim  9l  prtjna  faxie  case,  and  casts 
upon  the  occupier  claiming  ex- 
.  emption  on  the  ground  of  his  lands 
.  being  liable  to  pay  tithes  to  a  Rec< 
tori  theoRtM  ot  proving  that  case 
80  set  up  in  answer  to  the  Y'jar*s 
claim,  on  the  trial  of  an  issue  di- 
rected for  the  purpose  of  procuring 
to  the  Court  of  Equity  the  aid  of 
.tth^yiefdieft  of  «  Jury. 

,.     ',   ,    ..•  lb. 

19.  BWdlence  of  a  custom  to  perann 
balate  the  boundaries  of  a  parish 
not  sufficient  to  support  an  allega- 
tion in  a  plea,  by  way  of  justiii- 
.  cation  to  an  action  of  trespass,  of 
a  custom  to  perambulate  the  boun- 
daries of  a  liberty  (forming  part  Kii 
the  parish)  to  support  the  pica. 

Sir  FFm.  GroMiAwi  others  v.  Kextr- 
Wj 52» 


EXCEPllONS 

{To  3I(Ut€r'srejHnrt), 
Where  oonruled. 


l^lSftmSSaMi)  i-lrtU'.i 


I     ll".!!!"    >/  \i     lO    fe 


lo 


ill 


/»  wluU  etue^  and  hMQjmr^jgqgtgmm^ 
i»  ike  Cmumpm^m^rn  Inn 

Vide  E^1?»>*V;^  *»  -  '^    ^^ 


EXTENT^ 


pit!    (It)     I>tlS 

.     -    n't  ■:.  Mi.^u    LMScU. 

1.  An  extent,  at  tl)|^  ii|§t9#^  ff.i^e 
Crown,  against  the  debtor  of  the 
King's  debtor,  being  botli  tested 
and  delivered  fp.tl^tt.S^^iffj  ^ten 
a  seizure  by  tiwi>  eji^e9ii|HM^fk»- 
.  der  a>crijfivw,  of  t^na^QofJ^ilijd 
.chattels  of, the  party^'^  f  JMdl^- 
ment  recoFCced  at;  ttt^^siiiAipItt* 
subject  creditQir»..  iuUK^.^^i^ 
the  property  in  ti^);fip4i^M  A« 
Sheriff,  whilst  th^yjrysiiuiiB,|i9a$^, 
in  yirUie  of  the  King's  ^^nogf  ^^a 
right  of  prioirty.  ^q.i»ffi*«iflftrff 
the  Crown  process.        ,  „.      .,,-jf 

GUeg  V.  Graver  and  another  [im  re 
Rex  in  aid,  &c.  t.  Graver  and  an- 
OJh^r]  , .  • .  ^ ., , ,,, ^  ^ .  j^^,  ^  ^^ .  ^.  2^ 

of  the  .Crpwff,  «  p«l^tir„fiJ!»- 
aorof^q..  IJT     *-— 


iXT^T^r. 


njEti^^  VA*ro^: 


m^ 


'  master  Gen^t^of^  Forces,  and 
of  bills  of  exchange  received  from 
the  Treasury,  DA. 0€O#Qnt  of  the 
public  "service,  having  also  re- 
ceived specie  on, the  st^e  account, 
is  accountaf)te  with  the  Crown, 
and  is,  as  such  Accountant,  with- 
in tlfe^stafifte  of  the  15th  of  Eliz. 
ch.  4,  §  1 ;  and  his  lands,  of  which 
•  he  was  seised  at  any  time  during 
the  period  of  bis  accountability, 
are  bound  6  jr' His  engagement  with 
the  public,  and  subjected  to  the 
ispraiifB^lv^- process  for  security 
and  payaMt  of  the  balance  ulti- 
mately declared  against  him. 

neKwffY.fimli^s 834 

3.  Where  an  extent  to  find  debts  had 
been  issued  against  such  a  person, 
and  an  tnq^iaitfofi  taken  thereon, 
such  proceedings  held  to  be  no 
objection  to,<^  secoud  extent  and 
inquisition  by  the  baroe  Revenue 
Board,  against  the  same  property, 
-*4tit«jnnts*»>cltoiml 


f>,t>,? 


.H« 


43  td  ftamfliid 'support  such  pro- 
(tfee^if}^,' :«,'  'Matefm^nt  that  the 
i^i^'Olire^'tb  tAe  Kfn?;  a  sum  of 
-^dbliey  <6tatrtM  to  be  due  from  him 
«td<thte'Cr<y#n;  as  the  balance  of 
i^fai|^%e^duntii!elivered  in  upon  oath 
•^ib  <hte  iiNwhtni^sioners  for  auditing 
»*ht?P\ibMte'Acc6nnts,  in  his  capa- 
•diy'bff&cO?  i^a  sufficient  aver- 
i'indht^^iHf  Gilding  of  a  debt  due  to 
the  King;. 

5r  A*  f^HiiiA  daiming  to  be  an  m- 

cumbraucer  pn  lands  seized  by  the 

'♦fJWWhtfiid^f  an  ^^cnt  and  inqui- 

M^n  ii^«ti^  &  Crown  debtor,  is 

^*[|re'4n^ifltd  W  ii6tide  of  t^i^  hold- 

MttJJ'a^firAfet' VMisitioii  under  an- 

V^^i^^iittdt  aT2fatAsl  A6'  ^'a^ne  per^ 

'"iok'  'oH'li'^^iftllar  diSrge  '  bf  prior 

VrM!B,''^nfiV)%h  ofi        i?rst  inqui- 

ihiMihiP^fSf  Had  Vetdkcd  him 


lb. 


^uM  to  belong  to  tbi^  d^bfbM'    *' 

6.  The  Court  refus^  4tti  apf6lldati^ 
ob'th^  part  of  the'  incu^rant!^^, 
for  an  oider  ^WJie'^hlbkhMVe 
notice  of  the  holding  any  further 
inquisition.  Ib» 

Vide  DlEM  CLAt^il^  EiTRi^MVjM. 

'    -       »W.     I    ".M     *\     I,    I..  '<> 


lu  what  case  an.entrf  U  not  required 
to  atxnd,  wt  operating  nothing. 

Doe  ex  dem.  DatiU  y.  Daw  and  A^t* 
other ••••   «•»••••••««!»•,,  VOS 


Presumptive  evidence  o/*,  what  i$. 
Ringrose  and  another  v.  Todd  And 


•  •  •  • 

.;     'J 

-1     >>'. 

■  •  •  • 

I 

1 

H. 

.-/v(.     . 

v 

»v 

.7""     i(. 

V   v;^  { 

H^RES  FACTPS  «jH^RES 

NATUS, 

jinalogits  and  distiuctiont  between. 


IXTERPLEADER.  '   J"  '  "  "  'JUR^JDICTION. 


^'^tPikiacUmij^i^  indcn  to  ^a-^ 
Y'  '      ,   tufesof.       •'"      ", 

•biift"'.  .  »    .  ■  1-    •  .       .- 

l.ii.;     ....  FAfcJBviDfiNCB. 

i:  /*.u   '        :.    •-  '   I     ' 

jj.ir:     .U'l.' 

.),    /'.»     !».     ..•••- 

'uij  to  i« .»'  p »'  *  r   • 
fc  }.>•.  ... -INFANCY, 

-fif -.     It;  J  •  h«»     I,  /^    ■  . ' 

r,  I     WAere  ondhaw  avoided^ 

'•     mdtnsmow, 

Chi  exfotf  m  cAte^  a^akui  an  Ac- 
..,    .    amUani^theChrmvn* 


^VfcRpi^^R 


mREGULARlTY 
Vide  PracticK  (oI  l^v) 


ISSUE 


INTimSST. 


..) 


'      t^  DiBVlSK. 
'   '  LSOACT  DtfTT. 


INTERPLEADER. 

]>illiiin«r  to  ft  bill  cf  intorplaader 
-^tmnl^d,  ifi^ero  the  Pldntiff 
Mdled  on  two  persofeis  claiming 
tta  pMseidlM  fukl  rent^  or  aa 
MaiTaleiit  for  use  and  oconpation 
<K  premises  in  his  occupation,  and 
one  of  them  (the  party  demurring) 
'liad  abtdattjr  obttiiSMla  Verdicifor 
^teVidM  of  llM^M'MMl^Mdu^k^ 
ik>n ;  it  being  held  that  the  Plain- 
tiff did  not  stand  in  tha  relation  of 


Where 
PuUev  Y.  HUtan , >  ..f,.. 


ISSUES 

(Oii<lwlrtiv«) 

. ' '  H  -•  <  /  r  *Di  I 

/ncmuti^. 

J-  .      a 

"Where  irrepilar. 

tide  Affidavit. 

-  V     ''  f  •  f  :iii i{]  rob  to)  i?.9Up9<?  A  f 
••»    •]  ", -.bio v/ gniwoifo'iddJ  ri 


/ion  Mnr^.:Ji  jvLEGACY  dutV,  nr/  .^pi-ri  r  /r 


Hqii|#  of  I4>r4a  on  an  ajpp^lr 
j^,;5th|Bri  ...».»..♦ •  700 


LACHES. 

MfecHon  to  an  application  to  be  ef£f- 
ekaw^fa^fiefal  cuttody. 

Whftea  Imt  to  application  to  amend. 
Vide  Practicb  (t»  Equity). 

•  ■»'»-.  . 
LANDLOQ.P  4N0  TENANT. 

Vide  lNt£RPj:.EADBR. 

What  amounti  to, 
Harvey  T.  Reynoldi 734 

By  what  evidence  $Hpported,         lb. 
Where  not  revocable,  lb. 

■ft':  v*  V'  •■'•'.   '  •  ■   * 

LEGACY  DUTY. 

1.  A  bfou^t  (or  declaration  by  will) 
in  the  following  words,  '<  I  hereby 
firgwjmimiMttil  toOkprinci' 
pai  and  interest  t  due  to  me,  and  ?n- 


and  for  him,  for  the  said  Jamee 
y^illis*8  paying  to.  me  ,the  paaci- 
par  iixrti  !^.M£ihiX^^  at 
4  per  cent.,  heiag  the  appraised 
yaJueof  my  late  brewhouse,  build- 
ings, aadl^nnniMb  l!hteieon»  and 
stock  in  trade  then  of  me  as  a 
brewer,  of  eyery  description,  and 
dp  order  the  said  bond,  at  my  de- 
cease, to  be  delbrered  up  and  cau- 
celled,"  is  a  legacy  within  the 
meaning  of  the  7th  section  of  the 
36th  of  Geo,  3,  c.  52,  and  is  not, 
as  being  a.miei'e-dfeddlration  of  a 
specific  debt,  taken  out  of  the  sta- 
tute by  the,  fiorm,«f  words,  or  the 
nature  or  object  of  tne  bequest. 
Attorney  General,  y.  Hottfoo/i  and 
another ;..,.;....U  407 

2.  It  is,  coQ8eqne9dy»  snbjeettb  tik 
duty  on  legacies  miposed  by  that 
act,  and  the  65Ui  Geo.  3,  c.  184, 
scbed.  parts,  fvs  if  it  wer^  in  terms 
a  direct  testitmeptary  aonation. 

3.  WilUM,  the  principal  debtoi',  beinr 
dead  at  the  time  when  the  will 
w^  piadei — held  that  the  bequest 
enMre4  as  a  lega<sy  to  the  brother 
of  the  testator^  and  was  liable  to 
the  du^  pi^yabl^  ifiPW9  5)^)ega- 
ciff  beqiH^art^fldtpaVi^ther,  and 
not  BA  ^  li^gacy  to  a  stranger  in 
blood, 

lb. 

...  '     •  -  * 

4*  fnt^r^t  i9  qpt  chargeable  on  such 

legacies,  by  tboCfowi^deiiiaAdiAdtl 

it  from  the  timo  qtthfk  mtimf!» 

deatb  to  tl)e  pfiymisiit  qf  m*M^' 

CUtpl-a.  .1.:       i-^..  fM:i    I 

5.  Qh.  wboth^r  tb« ,  ^9j»(i)^nSfii4t 
l^UliB  ymm^  iMh  <^ef.»(iB/.Jf«P 

•-•  ..J'  .  i  .1   f,ii  .-*.  i'.i'j    ;«»»»  iM»>  h*l 


-  aiBKsi 


•  ^^iff'"^ip%*^^^^F^^ 


/CMI" 


J     ''O^ 


{Against  the  Crown), 

o,  :»  .1  ..   '  •    ^.*  .  •»         ■-.••• 

An  agreement  on  borrowing  (by  re- 
cital in  a.bond^  money »  on  the 
part  of  the  oorrower,  that  certain 
real  property  (freehold  and  lease- 
''hbHi)*sfiaH  stind  [VledfijMl  for  rfe- 

"*  '{laymeht  of  It,  and  a  delivery  of 

'^ '  the    tKlt^-^eds,     amounting  '  in 

'*' Equity  to  a  mortgage,  orrie^hf  to 
a  mortgage,  ci^ates  a  lien  binding 
as  against  iht  prerogative  lien  of 

'  the  Crown  in  respect  of  a  dfebt 
accraing  d\de  to  the  King  subse- 

^  '  quently  ;  and  the  equitable  mort- 
gagees are  entitled  to  be  first  paid 
their '  principal  and  interest  out  of 
the  produce  of  the  sale  of  the  pre- 
misesy  the  property  of  the  Crown 

'  debtor »  seized  under  an  extent  in 
chief. 

Where  a  part  of  the  property  so 
equitably  iliedged  was  leasehold, 
renewable  by  the  lessee,  and  the 
equitable  mortgagee  had  procured 
a  renewal  of  the  lease  in  the  name 
of  the  lessee  (the  Ciown  debtor), 
by  surrendering  the  original  lease 
and  taking  a  new  one  of  the  same 
premises  after  the  Crown  debt  had 
accrued — such  new  lease,  and  the 
premises  leased  thereby,  held  to 
be  subject  to  the  equitable  lien  on 
the  old  lease,  and  the  lien  to  be 
pvefaiable  4o  tlia  demand  on  the 
part  of  the  Crown  against  the 
Crown  debtor  fa  i«spect«f  priority 
of  salisfaciion  out  of  the  proceeds 
of  the  sale. 

A  fiiither  debt  so  agreed  to  be  se- 
eivad  by  pledge  of  the  property 
>ao  ^ei|«itia>ly  mortgaged,  is  also 
tatttomounl/lo  a  fimfa«r  equitable 

:  lUM^ge;.  aad  posaaasion.of  the 


4«ste  ^  tte«i«.PMWK*  t 

possession  by  the  aecoM. 
Fedar  and  ^^t^^g.  JBf(j4««) 

and  others    •••••Vio9 

Jlftnef  andotfaera  T.dieill-C   -^ 

tome^  General •••••J 

{Of  Atiariu^  m  eottt). 

Where  disregarded  as  an  ol^ectioa, 
on  an  appHantiiAi^i  Wirfnfli 
in  one  actioa  agaiUst  the  costs  of 
anoOier.  ^twee^Jfigjfff^f^ 

^  V.  Pearcel  ^^^^^^^i^,^ 

Same  v.  ^ame  ) 

Rule  in  such  tisliaNi^  A. 

Exception  to  the  role. .  ^  Ik 


LIMITATION 

Accon«t(of  tilbea)  #>u^-  MM 
confined  to  wMWH  six  yean  from 
the  filing  of  thoMl. .  .r  :^r^  A 

EvanSj  clerk,  t.  €rearge  and  ano- 
ther  76 


ttARRIi%6«     ^    ' 

.     {SMementA'^'^   '  "'  ^ 

Operate,  an^  ^VLjoSAjf^^  ^' 
tie  lands.  ^ 

Roper  T.  BarHkohmoD  and  1 
others*  ••«r^7Vv  •:«•••«••  V    797 

\il  .JO' 


rrr~  T- TTiTgl!lrMi»A  ■  I      I   Ti  w    ■   I      "   "     -  I  r  1i— i 

•  iiinMftiUii'NG  Afisfevi. 
r-'.f  -^•; '  ■■'•■. 

MORTOA6E 

to  a^vj  L»iii  JrCWmi* 
tVim^/na^'wd  Attorney  Oc 


NECfiffiSARIES, 


PARTIES* 


NEW  TRIAL, 

Where  refuted. 
SgmmM  T.  AwMM  and  uiother  860 

Where mowtd mgromnd  of  exceu of 
dawuigeg,  andrefiued. 

Cox r. Ihififtk  a».«^*«*. 


708 


'  *^  •*  f9fhku4?*t^h^  taine), 


VOL.  XII. 


^^mm 


N0N-P^l{.9^PTI0]ff 

Effect  of  proof  of  at  pretumptive 

exid/^»ci^^f,B^^  \ 
Ringrooe  t.  Todd  and  others  •  •  6d0 

'    .••    JM  K,  ♦;if  .  ti<4i%  rti". 

An  incumbravcor  (lhou|^i9f)|i5)(tQ 
be  so  by  inqAMsil^jjii^  oin  p^^foXy 
seized  under  abL^tmit  i»pbi^  is 
not  entitled  to  qptiqe .  of  .(tfi^er 
inquisitloQifi  resp^tifig  .th^,  ji^ne 
property^  to  be  hj^d  .n^'j^.o^r 
extents.  ?  .'     ^  . -i 

The  King  v.  tUmUnfffs  Ex  jHurte 
TftlAmJon    •••«#•••..  •«*v^4 

Ftde  ExTBNt  IK  CHfiBP.     > 

(Ofckim), 

To  whom  to  be  giv^*        '/ 

Vide  REVENUEPRACTICCf  N«,0. 


p. 


PARTIES.  .o 

In  an  action  on  the  oiiso'agahistr'^a' 
rish  officers  for  malicidnsly  tak^ 
ing  the  PlaiDtiir  hvSote  a  tnii^s- 
trate,  and  prociuring  bin  to  be 
convicted  of  an  act  of  Tagrancy, 
and  tminriaoned  and  kept  to  hatf«L 
labonr,  the  conviction  being  afler- 
wafds  quashed,  it  is  nat  neetes- 
sary-  that  the  4^oayielinf  magis- 
trat»  shMdd  be  immIc  a  paT^  de^ 
3p 


686 


VhBKX>lii<i 


£eii4w^  under  .tbe   M  (Oev*  2. 
:    cfa.44. 
flfmpkmy^Fr€neh»*^***»**^  394 


PAJITNERS. 

Qk,  bpw  f»r  pariner^bip  properly 
.  liable  to  Crown  prdtess  against  a 
,  deQeafuid.partaer? 
^^  y*  Uo^e  aad  another  •  •  •  •  537 


PENALTY 


{Fna  bond). 


Where  not  of  essence  of  contract 
recited  in  ihe  condition,  and  Uiere- 
fore  not  a  debt  to  obligee. 

Rcper  y,  Barflfoh^ew  and 

.    others******  •• >• '  797 

Itniter  r.  Bartholomew  * 


iiigct;. 
7  andl 

7****  3 


(iMfMweef  bf  stalKte)) 

Where  waped  by  proceeding  for 
'    duties. 

Vide  Rbv VNIIB  Pbacticb. 


PJBTITION, 

Where  not  necemay  t»  pruetioe^  and 
oMMMi  of  map  be  ^jj^cUdhyma^ 

Wcte pRACtlcB  (in  £5firf7y). 


PLEADING 


LTbe  8  &»Jf;^h<i^^iL€r«MMinfr 
and  ffequiruig  Ike  PkMRifti^au 
adion  onJDmitio^fl^sifli  luraMhes, 
exfeeoda  to  &  lioMilf  .cnaaWik  by 
thebreaek  of^  inAmwtfjb^d, 
whereby  the  obUgjee^i/s^ilM  d&m- 
niiied  aa^  that  W  m«jfiM  t^^tA 
to  pay  money  ia  cowe(^ueociM»f  8 
fufffeiture,  altbokig^  the  »a«IH  of 
the  liability  shMUl  bH  isBhmm 
sort  collateral  taibe^ddbeeihiCttcb, 
and  aeloai  daiaMmiwIiJft^iil 


Thus,  vheic-a,  p^rt^;  iidifaiMfied 
by  .b94d  .f^^s  ^pedvf^'^ijtongM »" 
respect  of  the  matlefubr  thdiin- 
demnity,  and  the  PteioftiftirMi^ 
▼era,  it  the  :fiaiand«««>ilMha^hc. 
tion  recover  <Off)Bap  af^itot  thfein- 
demnifier,  be  OBuwt  'famigBsas 
breach  not  oeij^Ak  dmWfSlibtMt 
costs  recoTered  against  him,  but 
also  Us  ^owttooa^  aiiataNl^  jft 
defending  thfi  auil^j  aWuwgkihe 
have  as  yet » hi  faxit«j.|faiilfiiot|iiD^ 
in  respect  or  4tojipQQi(M^fMfufiic)i 
costs  1  Mtftlhe4o<iiol^«(%jifl»igii« 
he  will  be.  eateppsd,  hg^llMkjitattite 

terwanis  be  qaWH^rffaddteitwfeo" 
'  that  aeoouAtv  ifaa;j«^  iiMil&on 
the  judgmeni  QMiAa«r^«>'^e 
bond.  .    •  A»  7;    v»ottf 

Demuirer  to  a  pfeaMi.Mik>^(«8t 
the  Plaintiff  migl^t  bUr^M^piM 
and  assigned  ms  danMi)|e9»4»fcr- 
ther  breach  o^.a  bond  j^raiil^e- 
covered  on  tl^hoDil  «a  lriwdi;|he 
«f..^«  wiasfeandwwto-y|iwiBiM 

ecutors,  &c. \\M^ 

2.  Where  to  debt  on  bond  agamst 
the.  heir.oi:  dmaeeirtf  lb»]»lMif«» 
the  Defendmt  pUa^  timdfer 
deeeem  and!rtBS#»|Mh]c{^>«ii«'i^  ^^' 
Itsie  4f  iher.  c^mvjLcma^Ml^^e 

sincie,  and  rih^^Bimti&it^M^f^' 

pltca«bniaiifM[»lb«l  #oi<(Al(^'A 

i  of  iJ^l>Mi^r^(lmAMfmka§itit^ 


nLEMHSTC. 


887 


.1'.  ^nl|i|Mi'^*ii»dto  iindsMd  tenc- 
^  'AMttit»  4y  dbemr  nil  Ay  iCm«e, 
/'^ttkuiemMh^wiigikimkd  oMffkt  to 
liMtm^MUfiii  me  daki,  die  fepli- 
y<Atlimw'tmyyopgrlyanil  nsefally 
''  *  HJipctiidlL  iHCh^tfi  ftiremeDt  jwra- 
*:  i#Mrtwi(ffawp<,  i»  order 4o  irive  the 
^  *  Flliml&fftk«  ttiiFttiitage  of  the  sta- 
*<fT««tfirS  IT;  A  if.ch.'14.— OroAftm, 

Vke^  PuJWMJMrt  <ttmot,  by  mcli  a 

plea»  80  fiv  anticipate  the  repli- 

r  '(MiM^aBtcrooaipel  the  Plaintilf, 

tr  w^wplj^iif  toit,  ^DTOMctade  to 

MitWciHHltft'. 

TheiisiMi^MMed  on  tha  value  wmild 

iti  lAiilLiint  fiT  JMttff  a  coaala- 

ntflMi  irf(:tt»  MpUcatwa  with    an 

mkMhmm'Pi  fltoiwffcy  etUx.« •  613 

•L  Wtater«ie  i#«««ned  m  the  deola- 
n^HUflmtilm  a»'«ctiiin  on  the  ease 

vt'WJjftkkmyKMii  attoen  fer  mali- 

fl  >«io«ilyi«tflBhigllK  PiaoHiff  before 
•1  ««iigintMMte,  awlpDocnfiBg  Uaito 

'^vte^MMaMd  of*  aaactof  v«gffan- 
t  cyv4htfltfa^«mivnliaawwfwuih- 

noe4MHi<#ga>ttd,4vf ofil|Mrtl»  atlfae 
f'*0%mtMU  >^«aitBr  teHMs  of  the 
*f^mte^bM*amika$^dBj^^  anil  tfAe 
jNwf  by  the  order  for  quashing  the 
*  n<oiMlo*Ni  «i)«t«  that  it  WW  not  a 
i»'«eawal  Ml  u  Adjiamrmed  8es- 

-  Niiwiu^  *tfa»-ir>rianca  waa  held  not 

-  t«^to^meh'«8  t»  fanmh  good 
ttiffiNuM  a#  ttODtfttit  in  Uns  caae — 

ftiWiniMili  Bmod  Hmlhek,  vegard- 

-  '^  hif  ^tfi^TNXhrt^  as*  ttuttar  of  plead- 
I  titog.  ... 

Simpkim  ▼•  FrencA  and  others*  •  394 

4U  WfaeroiliittadaaanHi  who  had  pnr- 
'-'^^hMUd  g^odii  to  «l«bk  Ua  ahop  om 
*n«  |^MNNR^,^lM|ded(  infancy  tar  the 

••'^iStfetot '^'^R><'*^''"<^^*^*°^  the 
i<'FUliftti#^t«piMtthati<tfae  ^oods 
-'W«lbiMtfl«iftH4a^HHiwa8.  baU--- 

^''{ilieJitf<fir,>thi»ihe<IM(A)daiit  aup- 


pKed  ftvA  family  out  of -tflve-she^ — 
that  the  articles  were  nectensaties ; 

'  and  that  the  evMeoce  'was  snf^ 
cient  to  support  a  verdict  for  the 
Plaintiff  for  a  part  of  the  amount 
of  his  demand, 

TmrbercUk  y.  M'hiiekause  •  •  •  •  GCe 

5.  To  tiespass  on  tile  ca^e  by  a  fhM- 
holder  having  right  bf  conraion, 
against  a  Defendant' ibr  an  en- 
eroachmeat,  a  plea  -  of  \^v^  aiM 
licence  was  held  to  be  supported 
by  evidence  that  the  Plaintiff  had 
permitted  a  former  encroachment 
by  the  Defendant,  the  Plaintiff 
being  then  under  age;  and  had 
since,  when  q£  fuU  age,  counte- 
nanced a  further  encroachment  by 
expressing  his  assent,  and  reqiiu^- 
ing  an  increase  of  the  rent  or  an- 
nual acknowledgment  paid  by  the 
Defendant. 

Qu»  what  act  amounts  to  a  revoca- 
tion of  leave  and  licence,  and  what 
oonclrde  the  party  giving  the  li- 
cence. 

Harvey  v.  Bh^Um  >  *** » *'-    ••  724 


6.  The  bankruptcy  of  a  trader  who 
— having  privilege  of  Parliament, 
had  given  a  bond  under  the  4th 
G».  3,  c.  33,  §  1— before  judg- 
ment recovered' in  the  originaf  ac- 
tion, and  his  certificate  obtained 
thereon  after  the  judgment,  form 
no  bar  to  the  action  on  the  bond. 

Campbell  v.  'Junuxtm  alid  another 

341 

7.  Sneb  avhond  nuiflt  ba  iMsM^asc 
being  intended  to  stand  insteaid  t>f, 
and  be  considered  as  analogous 
with  tbe'Oidinary.bail  b^d  tathe 
action  in  common  cases  of  atrest 
for  debt. 

lb. 

8.  Interest  thereon  up  to  the  time  of 
afiirmance  of  the  judgment  re- 
fused, lb. 
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ipuLte  clttittMm  fatgit^  thai  Ike  Airvs 
^  in  ^fi^yUH'fdkimiMd  paroel  of '^^ 
^^libflirty  itf^faetRoUs^^and^^'i^iMul 

being  within  the  mmertitmtUeiatf 
^^^^anA^Mnj^'mart  of  the  i&undiiriek 

M€r^o/!;-4^kttiie  Defehdwit  Iken 
-<>w&i»,<aBd  at  Ibe  tinewilMiy  &-c. 

^  ftitkiniAeimid iHbett^  mntHBtbdle 

'  ^Mlfred^^H^tllat'•lI  andiiiDgnkffthe 

> '  i*tebiCatit8  of  Uie  iaid   liberty, 

from  time  wheciof  tbs  iDeiMMnp  of 

: 'ttnao  !i»<iiot>  to 'tbcoontmry*  had 

used   and  been  accustomed,    at 

tliaif  freeirili  iadflaasure,  j^early 

•  Mfiidctxoyyevr,  oxk^^MitfenMi  of  the 
'  JURMmsmi  of -one  Loud  aaliedflb/y 
•>i  Wttridfiy,.  io  gtt&ud  perambakite 

f-  thebmnuUmiet^vfUiiiafddUherty; 

Hi  -^ihat  tit  tbaaaid  tima  wlu«>  Arc. 

>'  beidg'^the  f(testof  the  Aicaaaion 

<    43alled  J%/y  7ftir«%.  the  Defen- 

'    Hhmtthen  beknf  .such  inhabitant 

:  ami  Beadle  of  the  said  4tberty, 

'^ together  with  other  inhabilaats  of 

^ '  th^saidilibett^^iioaMNMf  isare/Kr- 

"'   amhidatiitg  the^mdUkerty  and  the 

*'B(mffdariei  thereof;    and  in  ^eir 

i  '(«aid  "perambalatioa  il  thaa   and 

•  ftMfe'becaaife  netaasaiy.  Urn  the 
i'    fnivpoBe  af '^uch  pepamfeulalion, 

^  •'  ibf^tfaa  8ai4  tnhtibttaats  oltlho^aid 

''  lii»eity  tataotar/fiaaa^  NfiBts^  and 

«r|i^ririiilala,  ia^atbaf,  i^ndoTer 

'  thc//sMU'<cla6ea-iti'^hidb»  ^e.; 

'^wherefore  Defendaat^.aaMMh  in- 

r  >babitaiil>asihfbrasaid#  fbr  the  par- 

■  fKisei'Ol  the.aaid''peiatnbiilatt6n, 

'  •did'-antarv  .pili9,  tajpaaa^  4LD^.-per- 

• ' anibqlAte^ tittji  aJbnf^^.aidl^verthe 

^  >iMd^«k>sa0^4i|sihe1ltwAilly  mif ht, 

•^  €op<lha<pu#peae'«fotaaaid4  mkL  in 

>  jSiMhiing  Dedaodastv  vrilihjbisrfeet 

inrtwaikifeip  «hMK¥oidably  91^  ilttle 

'   tk^iSaci&^^^  Siti  inlhaaaid 

'  closea9i.avafniig;xthal.tba  lajHing  * 

'Was  aH  <^tlmatioa4o>lha.  S^f-  ! 

-  aantBi  iitandiog  oMh  mA  iwross 

^•iithtirnid^rjby  wWbh  ahidiahakAiants 


>»pasf^  cioit^atiivMMiil(»foiM^(H;- 

.if  ia«  up,^%wHIJgi«taFi|i5iAi^^ie- 
moving,  &€•  thaMih^i^iM<aNfil^ 
aaid  ||aEish,«{i4  tihr«ik^l9uN^i»Rl 
proceed  to  make  said  perambuis- 
tion ;    and    therefore    DefeadaDt 

Oidf'  AiC-    .>i-»,i'i  i;  fo  9->fl>^i>i?H  .01 

Bepiicatioo,  PHfikuH^fm^ ^mP^ 
f  iioTaaTUiG  tiia^iM«^mdiiii^ 
mealiooed  pla^  m<^  fte^g 
tbeveinfcmiNlaiaafli  4Mi]  * 
sufficient  in  law  :  proU 
'that  the  said  close  < 
chen-gardcii,  and  the  said  otber 
close  neaf  m4  Hii^>Mlfi9^  % 
^^meviAtS^m^,fy^^fsm^ 

.  aaid  ikahM«ti<HI  n><l"^yflffli}<P 
not*.  #9c  a*  4lh#f«|i4fAm9|! 

A«.  wefe,^iiwf ^ 

the  memory  0(319^1,11^  toj^ 
contrary  Aare  bcen^  jmnendftr' 
eel  of  the  liberty  of  the  Bells,  m 

IbaconotHlW^H^     „ 
aad4)<fiii«fnam  ^»mnlfl^ 

.  thereof;  and  that alJf and »H%«ur 
the  inhabitants  of  the  said  libotj, 
faQDi.Mimi»fifc^ri 
beenaiMiual^mfll^fl 

.  iMi  pbl(MM!ibM^;^»o« 
.yeat|^i^4jM(Sm4<fft^ 
of  ourI,«^0i4M»j^  . 

-    tn ^Qajifl jf'   <>  '^   '       J^^^ 

•  J  w^jT  frf  the  *pi*i  i»Ser$^r  tJlfffl^^'^ 
and  iorm  aa  tJU^  ^l4l^  ^ft^*f|H**'* 
li  n  th  ^b  a  V  e  m  ib^  j^ai|Lfff^|m^^ 

PLiCATtoN  in  .t^ia^jp^HM^^^ 
Haid   PjaifltL^ , llf^^V^^P^  ^ 

mory  of  w&vk  h  ,  ia^t  Ifi,  iM.iS^^ 
trary,  hath  Iff^cj*^  at^  cM^fm^ 

•  aad  approvjsd  ,yi£  w^ibK*^****' 

liberty  j^i»r  iftfi,  md  i^iAp*iM*f 
/Ad  i^d4ik*rtg^  ox,.  EEf /v;«*^ 

'    iibentf^iofo  .uMbo,  jw?^^  ffltfl 

- '  t  hereiip<ia  iu^f  ii  jpi^J^  -  *;: 
H€ld..iiM  IM  ilwfTSl^i^P*'*"' 


PliCAOlNO; 


8a&. 


"'-^'tb^^ffiJc^dP^ftdMHttA^'it/  so  Mto 
'SiifAis^  m^  pr«r6f  ^f  iy*  M :  the 

Ulr.i>H'iti'*iJ.      it  -f •♦;•».»'     i  •  .         .  ..'r 

10.  Eridence  of  a  custoiiv  ttf*  p^r^m- 

"-'IMBn^i  Hh^  p4«M  k'B  Hfht  to 

'^*Bb\iWf. '•'*'•<   •■"•'■. 


lb. 


\i\  5^eMi^rf(U^'D>«^d«itit  set  fisldo, 

*^^1»«ira!*ttl*?a«%y  W«y  of  jnstilka- 
^'*\i8A!^e1rldW<te;'*/.       , 

""^"^M^iAt^*  mkH  thi^  pleati  al- 


IB. 


'<'  Wp  ^^Kft^iMif^,^  And  taking 
'^' Way'jgooA^rtfrouglifrby  ft  Plain- 
''''^^liM  ^^tid«iit»wlfo  pro- 
^'^^mm  to  W  W«l!dHi84d  to  take 
•*^Wdy^W^^tfml!i'Ofa|)*fwm  who 
^'''(f^ff  djg^iir^e  Pl^hmff^faoase, 
^'^.irYMhaB^^tfl^  ot^cuf^Utloiiwith- 
^  '%A^'tiifiti^  :pat«  kyf  It  y«ai^»  rtnt, 
^  ^  "^irfO^r  pr^^9it  ^«  bill  of  Mle  ex  • 
'^^^ecii^ed'ljf  tMe  tfenftJit  fo  the  De- 
^•*  feftdarff^  eJb^ayet*bytbb^Adee, 
"^"}jfjr  i|f^1fl<^^**e«^gafed'lo  lot 

!S6eoWd  66^rtt;*foi^ca^rfift*;  aWar  the 
^Wte-i^^W  fi^Qr  *  -^drt.  Leave 
^">afeS^g^?5^8^}(.^  W'thte-' taking 
**"^AJc?^ei4^t*f^bp»rt^  '^*V  third 


"^ "  JfBlklclitioir^  ti4iiistk'proteciMig  ihe 

M^ntetiDlt  of,tb0  gooda^ ;  ^-  -  \^y 

Viardict  ^PbmitiM-  f!9i..vte^r^)/. 

«  4ia;Di«gce«forthe'ftaaliult,'tiBdiI>/. 

*'6r•4b^ thereat.  -  ^   •.  '••»./o>-cm\ 

Held^ '  the    iterdict^  sfi^aiafttAttooft 

tfike  wAoieickBef ;  endaot  tp,  he.dis- 

turbedi  allboo|(h,rflnl>sKplaiw»g 

'    their  a^wsstBsntol^jthevdaBMifes. 

<  4he' Jdvy  h«)d  «tft  given  M  go6d  nea^ 

so»;  fur,'  ifi:  badi>(liKMigh>'M*i^ 

•not)  for  the*  9/.  6i.,i"it^:wdaMibe 

^^atnr:  Heiution^mA  anther  i^Qdi 

As  to  th^foryi'  of  tiotion/tiivj^MiM 
for  the  takings,'  ^' '  mt-^  bfa^c 
tiohable  imdeptlie  ciicflDnfeaAces 
^the  case:  'bm  might  be^tidkin- 
tained  by  the  Plainlaff  m  'sn«h  a 
f^oMeseion  as  he^bad;  although-  he 
had  n6tactifiAllydi^tniinQd^feni, 
Ae'  Plaiwtiff  beihg/eAtit^ediio  a 

'    species  of  lien  ott  theigobdaof  "tfie 

'|mrty.  in  his  castody^  Under  ihe 

oirotmstances,       '  •"     n'l  ,.  tib. 

On   the  «itheir  hand,  ^th^  <  fHToperty 

in  the  |;o0ds  transferred'  bjr  ikabiil 

-  of  sale  to  the  iu(t)ign«e^>  o^v^tho 
PlaMiff's  teimiit,  anhjeot  tofauck 
a  ti*n,  te-not  euc^;«>  ^iftitetefi  aai 
trottkl  sopppria  plea,  hiy*wa]i[  of 
ju9tificathi«  oftheaReged  flimislilt, 
that  Ihe'assatdt'wnBroenuMltfad  in 
the  protertk>aaf  tbe.'Defend^t'tt 
righttalposttessioo;  under  tMcir- 
eumsta&cM;       -  ?»  =.  V.  x.'\Hlb. 

Pl^a  bf  feat%  findiieemasitdilieif^ 
pass,  for  breaking  and-  ei^r* 
Ingy  ^Ice.  under  the  cjretmisfaibces 
in  ev&iisnce^-  nabiitted  fay 4hB;  re- 
plication Be-  im^mA'-MtitumAaU 
etnudi  witiumt  'ffeplyipg:ier>iiew 
assfgninr  ezeeev;  the -piftaciple 
■  ^being,  &at  «Bchr  rofiuMienrrtra- 
v^sea  the  Scienda&itVii^tifica- 

^  -  ti<Hi  10  the  tetentideaded*  ;< '.75. 

Tfa^'^^uMdoifsi'taisedi'^p  the^Mties 

^  *Otf  thft  (dfiBCi  jna'^TjaAhernqnes- 

'*ntMi»»^le^.Ae'l  jwy  ya^»f  lying*  itho 


tim 
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evidence 'id 'tti^pl^adia<|;s,  under 

the  directions  of  the  Judge  at  Nisi 

Triun, :  4bf^  Mn  i^a  <^<mU  apply- 

ing  the  evidence  to  the  pleadings 

{ ^  ^p. ^nk  Jifter. v(^rdict,  on.  oqc^i^i^f 

-  .W;3iRPM9*^*^ji  ioK  a  nei«^,triw». 

%Pf^  v..  Hmr^oK  and  another  368 

14,  ^ir^jofm  jn,  aii««le  bpnd  to  the 

'.,  jf^ng^  .cond^^Upned  that  ^ade^  a 

^,|i>er^9n.  holding  an  office  under  the 

, ,  j/proif  fi,.  sjbpulil  4uly  ^nd  faithfully 

^,,  ei^e9u|^  ,aiii  perfprro  the  duties 

»./Mft  tr^iafi?  tK^fepf,,  and  pay  over 

\^^  ajljnwpjes  ^e^jeived  .by  Jbiro,  or 

,  Vf)iicb^h^uI4  bp  entrusted  to  him, 

,  .pj^  pllSc^fi  upcl«ic  liis  power  or  con- 

^tfi^fu^such  C^kf  aicf^ording  toin- 

,  stpctliQns^;  artd  that  he  should, 

•  ,  yruef^  required,  aQcpuqt  for  all  mo- 

■  ni^s  expended  by  him,  and  pay 

Pjvef  balances. 

Jr|(e^-7T-p^rforrpance  by  the  Clerk  of 

,  every  pajticMlar  oi'  the  condition. 

j|^ep!UcaU(j>n-7that  he  did  not,  nor 

would,  &c.  but  failed  and  ueg- 

..  Jected,    &c.  and  embezzled,  pur- 

toined,  and  converted  to  hit  own  fue 

divers  turns,  amounting  to  a  large 

sum  of  money,  which  he  liad  re- 

cfiminitmdiohich  kud  com§  to  his 

fiands  and  been  entrusted  to  him, 

and  placefi ,  under  his, power  and 

contwl  as  such  Clerk,  contrary  to 

the  dutj^  an4frust  of  his^saidqjfice 

or  emphj^ment,  and  the  form  and 

effect  of  the  said  condition  of  the 

said  writing  obligatory, 

Th3  evidenpeii  pCf^^  fyi  the  trial  of 

the  issues  of  tliese  pleadings  was 

furnished  by  tlie  testimony  of  two 

persons.     The  first  witness  was  a 

person  who,  at  the  time  of  his  ex* 

-ominatloii,   wass  a  Clerk  in   the 

'^  Office <if  Treasurer  of  the  Navy  in 

'  SoMet^set^House,       \\iiviu\r   i,«en 

'-formferlytSecond  Clerk  in  the*  Nt^vy 

*''*Tr«a8tfty:  OilJce  at   ChatJutm,  he 

was  called  tor  the  pritvinfi'  by  the 

:''<iotfr^  of'-  olfipe  iti  tliat  e^trliiisii- 

'  iliieil^ '4d^>iiatute  .of'lliu  empioy- 


•^liMltai^^dtttM'KfidfkJhiiii^  ati^l 

'•  FifVl'^ild  eMotfd^Oldltt  .kl'4be 

i   Oifiag.  ^irh^  olhii#*#ttii^'if«sihe 

Second  Clerk  tif(|kid»iMto»«inhe 

•  thae  vken -the  :^lMt>^zdd0leit  Wi 

discovered.      The    last    witneH 

proved  tlt«  teofi^fff  oli^  ^ 

t%a«ioiii8e«  (»^iibaii«M«tfe>iilir- 

te  the  Chief  Olttk  of  ii»MjiiBg 
mmey,  horn  hufiwAhkstd^^HMt 
aceess  to  the  ^nfs^iMteM  titiras 
d8pMled*^^^*SM'dl»bMfeiimr  The 
lart  wilneM  (fikiUf)iibwil(itM 
was»  «i  8eoc»lili''CMiEr<iJbiBt 
caakkr  wittuSMMh^'R^stCM; 
that  b»  (aKM)'/#ks,.«».joi]it 
caslMr  by  c4iHM(irfdfa^k«i|Mr 
of  tone  vf  dMiiimiia^u;(^t  niich 
both  'w«ref  reqimbd  td  hpw>tlie 
chttM  wbickcotftaibsd  ifae  huh; 
aod  that  aufei  Who»idbty  itmds 
to  |iay.-tlBtiiietiiTv'iwAktsloeKt- 
rily  oblig«d!ti^vt>ttibia.«ii9«ntiiMi 
O«tfiy'04iB7  taiQiniillB'Mw  taiofm 
the  ehMt  tosfp-tritheifciisU  br.^i 
pUTpoB0  ^rndttfaMft-t^ekeyi^fH^- 
wayftv.oB  nteira^Ifar/JNialRiical 
eecaaioDs«'<^v«it  h^iJdttfey^'to 
aUade,  aidk  wasttftenb«rdateMed 
hy. SiadB  tottOf^it'itttiPfsi^Bbo 
the  duty  laii^iiiHU^mi  Ott^to 
aigo  cartiAtateir  /<  joiil^  bfi(tlie 
correctMHs^fldRtteiaiiGiSXifttthe 
monay  is. tb«ditrt»f after  jfan^nt 
of  the'  pctaodioali  dibybdAeBoali' 

Objections  to  verdiaAffbrihcfitiiH^ 
on  ■  such  evidaaoe..ibv«ODaa.«^ 
pleaded  : — 

First,  The  ineompoH^c^J  Utktkji 
as  awitnesa^t^^CfOWvagliBst 
the  surety  of  Sladc : 

Seooadiy,  The  ihfeuAeifewy^^W  iW 
breach  Mffigned  ^^M^'i^^' 
tiofi,  ^tki»ifiM«i»ete^t#^t(#<ii- 
tioW  ^f  tlie>bort4?-\Bfcd(>"  i'J  '^" 

Thir<IWi'^|{lie<(irv9bddqtla^ttftlli4^i- 
'  d«a«e  to  dk^itippiOi  a^^fMc^ 

V  ««' ih4>u^ottiHi4is^<iist)^>l9^ 
'•xeplicatiuQ.  "  jjujbi/i  iIj*'^  "'? 
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mi 


»i{iq>o^d  kis  laboifrtrs  off  the  .land. 


><i|e|i|,-inttoUtb«tnWeaQbijW|i8t;ltell 

1&  kiijaio  tftba'^C  ti«spft8»iyf(<ire 
-*-jT/«<rMUi/ngytai  ii  wMpMved  Ihat 
-iithe^Dle&AdMithfid  fei  bie  ImuI  to 
b'jwoiKlakftiflr^iitoidAr  terns  redueed 
T^nlsd#Mtftiiigv  i}m»  fetipttUtiop  iwts» 
oiritfiMritkMiKeiimtiffi  riKwld  h»Te  a 
hpMfsfii,^oM»c/bgaithMB  of  Iho  ooni 
"iHlbwnMMUeft^.b^Jiimjstowiiig  on 
h  iibftjkrJidiat^i9<|Tiag.Hat  I^y- 
)n(dfiy4)tte'  cuMqid  of  the  coimtry 
;^Mi«r^4iiituhfi  aliould  bavo  the 
jniwlh^.  ^il/wai»v«l«»  pMhred  that 
r>(ffaB4l>efillubmt)MMl WiImA  to  let 
doHfr  KlalitifftevtUieiaom,  bat  had 

fs.^imh/laiKati  I  /Tbft  lory  found  a 
-  >ModictforAherPlaintiff,witli  315/. 
<{?"flitBwtyd».  n:  Iiftld> thaiiih^  ei^eess 
ri  ))fca0)inillsolJar||^  .a»  «>t'ta  be  co- 
ij;it(ienKd  ^fitkeidutoonotoacis  of  the 
-htrai)Mt«9i»/f*iiri^(aadthat  it  was 
I  a  otoainjy  m^  ^jtaami  tfog  dUt«fbin<; 
';Ui|e\tMdiQ*i  tkeistry-beiag  eati- 
b>tbd)to';ialie>iiito  «eMideratron, 
o'ihidepandbDtljr'Vttf  the  triffiAg  da- 
o»  anIgMd  iot  aitempt^  to  be  justi- 
ijitidd,  iNidfor  wbidi  tke  Judge  had 
•uidiiecfead  '^MliMttil  damages  to  be 
jri  founds  tiM  nature  oftho  oase,  and 
.v^crejiotbiiiuid  to  a  miante  caicii- 
MviBtbBdfvaiae. 
ihx'Tmlhigtkle***** «<.*708 

M^LvHild  theidamages  been  Very  ex* 
i^iue^rei'060ibkfaHter.  lb, 

Xh  Q«yai»tallli0^ffGct  of  Iho  agrees 
.1:  DKial,  wlach'Was  fonone  ytor  only, 
-i{;«s>'9viiiisaeo«ithei4er«i8  on  which 

the  Plaiqtifi:sC0Miniled!tnh9ld.ih3 
-ivlnn/li  aftfi>:.U)0''€aipiratiDi)  of  the 
(I  >^^rjMlirtli  as >4|<])ith^iii20fs«a«y  di- 
ll! r^ii<iilf^.4o^]be>'igiyj^»4o  llle  Jury 

on  such  evidence  ?    hh;.'     J6. 


Demurrer — to  a  bfll' for  a  geiieVal 
account  to  be  tal^eh  q(ail  dealings 
and  transactions  between  ^e  fki- 
tics,  and  for  an  injunction  to  re- 
'  strain  the  Defendant  fr6in  '^'k](i|; 
out  execution  on' judgmeiit'  rtco- 

'\  vered  by  him  in  an  aptldn'at  few 
— allowed,  on  the  grouhd^  mat 
the  statemeu't  in  ^6  bill  did  hot 
furnish  ^uch  a  case  of  iniititji'  of 
account  between,  die  partjes'a^  to 
entitle  ttie  Pla^nti/f  to  thfe  inCer- 
ference  of  Ae  Court  on  t1i0  prin- 
ciples of  Equity,  in  that  it  %a8 
nothing  more  thap  matter  of  set- 
off, or  other  defence  at  law  :  and 
if  it  had  been  a  str6nger  (Jase/the 
Plaintiff,  after  having  suffered  the 
action  at  law  to  be  tried  and  de- 
termined at  Nidi  Prlus,fadd'coi\ie 
too  late  to  ask  the  interference  df 
the  Court.  '         "     ' 

Moses  V.  Lewis •  #/•••#'••  '502 

.     .;;  r    in> 

POSTPONfNO  TRIAL 

•  ) .»\ 

(OfinfomMion).\ '  ' ''^^ 

Vide  REVENUE  PRACTK  e'.\ 


PRACTICE 


(4't  Law). 


h 


1.  The  Court  wilt  m»t  ord^^raver- 
.    diot  to  be  eat^red  ^  tiia  JPttfen* 
.    4ant.ou«fiy  given  fi€ii|ai«%a(t«i&dis« 
.   posal  of  amotioa  fQC4)Lii4W:^Miltl. 
SymmsY.  j%aniaMi«nd)aueitbj»«i  069 

2»  A  <sttbp«da^reqMioi9  liWf  JC^e- 
/•fcpdanbi  in  lau  iufannallcaittfiitAp' 


tm 


HOACTIQB. 


.^  V  being  in  London  otiibu^iJMSsri'  and 
Lying  during  his  stay  there  at  a 
.    Miffae«houe  lA^lfoiMRiter^  ii  lia- 
::.  :^'ble  ta  atbiddHeot  for  mat  «Bpear- 
) » iiag  ta^  arsobpotta.  (retwrnabie  m- 
n  mtdimit}  wdtbm  (he  tiiw  ihmted 
/.  tftti  Bfiieawwe  tD  mdi  pfoeess, 
.tz .  #nb  J  ttie  dftttsr  iday^  fittM  tba^me 
of  service,  as  being  a  penoii  who, 
Ki  .latthe  tijiie*«f  the seracar, ^vtm Re- 
siding within  five   miles  of   the 

I.:     lOoifl^T     r      . 

.  h       '•     :•■;     .     ♦li/'    V  '•     " 

'  .4^  WIkm  th»  Judg«  wfio  tnes  ^  eause 
.  '  ibyj^^^pecfad'Janf,  citifies  dhat  it 

/A  was  a  proper  case  for  a  special 

Jury,  the  Master  must  allow  the 

•I  r;ftll«i»sts'  of'^the  iuTy,  where  Ae 

i'    'iMrdittift  tend  i6r  the  Defeu- 

^>'  .idaat^. 
JBmmAmk  r^Oimk  ^•..^^••.*  154 

'jft.  ^n^aflUanl  Mdlt  aad  tmdered 
.»  :byii>IMudMtiii'Vuiiport  «fmo^ 

tion-^lbc^aiicMitrgilkif  «hi»  D^fen* 
<T}  dai^Miofea(iMiytMilh#fKM6id 

of  insufficiency  in  not  stating  that 
-SM .jihfe ^Mikr  war ^dw  ind^uitptfld,  or, 
.^\  thst.lfato^'kiikki^'^i'W  pay^fe^in- 

dorsee) — alleging    that    nothing 
^^i>  ara;^iB^ftii:ti'iAirMlrfm'fr^ra  llie 
i,  ylPJaitift'-dhggadiaf^eject^  as 
-'^':  ditediMsibhs:*^'-:': -'^  '•  * 
.<>)&t//  V.  Rogem  vs.* •  V^.  •i.w  *^ * • «  194 

^0i  '^a^wiieHcKittary  motioH  ^r-d^<* 
*>(  ]ii«lmrgiifg  »ti&le  ftif  judfu^irt  as  iii 
^i^nasakb  idf  .l«iMuit -made  Ab#olute 
^*^'/mkfywm^<ilk^  ^kiiitiif  dn'Whos^ 
i^r.i^  behalf'lheiWMMwKft  WttdiehhW 
*  ing  left  his  home^  and  beinj^  no 
i>"ij3grhsr<fi|iitMH|bMd'fbr  tttor^  than  4 
l)')u7^irvi||la(AmHiMn})^yt6  th4 


tv  iitHi/iiiff  ittefayt-Hhaiiiis^tA.  S 

Athem,  JMd4#  iUi  flU^oMMtacei 

disclosed  by  aflidavit ;  mle  gnntr 

..   ^i^Md'BMfeiahhdBt^sidbtM^ 

Ciisfif r  T  ifafiow  ••#»iMuni»«44]46S 

7.*  AnnHrtyiMnrtir  i»  Mfifesondlre' 
fused.  A. 

«M>n^ .  kHwfi»r  ftletlet  QiaMMCj 

mnt  aoCbflin^  -e»Miiii*«A[U 
ittaa  ww^ynttdw^^'^i.^^  .'^-^qi^* 

-V  -'^lA'.    'Hit  ;»VM 

-     -abcoliite^  gipii»fi|P«odbii)MlbeT 
side  at'Wf  oolf  a<  ibiinniljin*inw« 


10;  9em4e>oJ 
-  no  sufficient  demand. 


.iUDoH. 


D^CmdMA^s  ^»eA  i»fi<MttMd« 


pCkft<»fM 


*f£iil;'»*^Cl  ^lil 


12.  Not 

•  Court  that  an  order  for  judgment, 

tfce,  cailirotb(iF**ihaii^<ll«fton 

in  by  the  party,  may  D§^g^  "7 

„    motion.   .        _ .  JBiw\a..T  •i>A?sfl 
0/tPcr  V.  Dwion  ana  anolner  « •  i<» 


DBACTiCJO. 


■r  '  IHHlCWliyiD  tUft  Oitai*.  A. 

I" >■'<-'  tit-i  .  I  'v    .  4  -''  '    •     .  ;. 
^<MmKAi  iM0r ciPMiinitaaeaBf  on 

payment  of  coats  of  the  aotien :  ' 
^''4u#willioiitfNre|iidice  to  the  Uen  of 
theoppoHte  party's  Solicitor  on 
ntiwareJa—  a€  tk»lnd  ki  Court. 
•^^  /*. 

-4^  ^Tha  <3awii  wttl  not.  entertain  a 
7,  Miiiatiiia  fer  Ilia   discharge   of   a 

JMiatUtahBMBtfor  otfataspt  in  not 
>V  producing  iieada»  papers,  drt*  be- 
fore the  Matter^  on  aa  affidavit 
>l(thBitthe:]>efe»Unt  fias  not,  ndr 
7  M^verihad^  any  such  in  his  posses- 
. '  aiea^'  fqrinAiii  hta  power. 
Jlunl  T.  PartiMgUm  and  others    089 


Mitoa  ajpflttcatioil  4irtti*«ltl«'^ta|Bc[s 
generally,  fc 


Aaah:  aa* 


refused^  with 
tb. 


'>TharceKMBaLii^%to  leave  ao  alSdaTit 
>!  i  of  the  fkdi  ifr  AlB  Master'^  office, 
. vV  when,  onobtasoiiig  kn  eeitificate, 
the  Defendant  will  be  discharged 
p.:'aaiit«Mte8<Kto6iifse«  /6. 

(JLt  was  inad#part  of  the  terms  of  a 

)  ft  si»bs^<HMPUl^  «u^«issfiil  amiication 

(..;  4i9  i.the-  IMeadant's    discbarge, 

that  he  ahould  pay  the  costs  of 

<:  ;r  that.  app^i^Mititn  ain4  ^  ^  P^* 

Tious  irregular  motion.  lb. 

5.  The  motion  on  the  part  of  a  party 
having  a  vested  interest  in  rever- 
sion, rea^iid&f;'or  otherwise,  in 
real  pro^rty^,  expectant  on  a  life- 
intel^t  m  [mssession,  for  the  pro- 
duction and  depositing  in  Court 
any  of  the  title-deeds  in  the  pro- 
per CustlHiy  ^.thA  tenant  for  life, 
must  point  out  and  particularize 
certain  specific  deeds,  and  state, 
'  '''if5lly',>hd-ctearty,tft^  object  of 
"  '^e  WqWrid  intefftrence  of  the 


v-i 


Cbliirt: 


^quirea 


forilM  pw^sls^t^ofur- 
nisbf nif  iiiff  rouiahidif  ^onii'Vllilh 
au  opportunibr  of  inspectfon,  in 
oidur  to  eaa^«  falsi'  to  ni^it^a^ 
4hs  interest,  will  nofteaiMits^ied 
bytftiaCouft.     *         i'  \Ib. 

7.  Whevathe- eaase eamiot eona on 
to  be  heard  tiki  ater'tiia  following 
Term«  pnhlioaiiDQ  taay.  btf  father 
aalaigad  a  aecood  time  Oa^tsolion, 
without  assignittgaay  apsciaitea- 
aoa»  Mrtil  thaJntdayof tfa^aezt 
Tern.  vv  ■*'. 

VitUtr  .▼*  BichkKf^  ««•#««  »<•  *4  •  k'469 

Q.  In  Equity  the  rules  of  CdiiA  in 
respect  of  practice  are  to  be  strict- 
ly observed  only  where  the  occa- 
sions which  ^endar^d.  them  )^c)lu* 
site  are  present,  and  M|uir^  iheir 
observance.  ....     A. 

9.  Wliere  Co-phuntiffii  «re  made 
Defendants  bymotiMi.!to  aaend 
for  the  purpose  of  letting  an  their 
evidence,  it  aM»t<ho  On  tssms^of 
giving  security  for  payment  of  otf 
coats,  and  not  mevtiy  up  lo  Ae 
time  of  their  coiavMioa^from 
FlaintifistQOefendsiits.  . 

Smmom  and  -othen  v;  Addimm  170 

10.  Such  an  applioatioanuisft,  to^suc- 
oeod,  be  made  wlthdi^dela^*  lb. 

IV  Where  thera  iwtd:  bee^  giMUt  de- 
lay, it  was  ooasiiered  not  only  a 
ground  for  refusii^  jt»  but  far  re- 
fusing it  wiiA  ooslt.  -  .     (    .      \Ih. 

12.  Where  a  bill  for  diacovaiy  imd 
rMaf  is  demumible  to  ^K^antof 
£(|uity  t»tbe  setief,  the  Plaintiff 
cannot  have  thedtsoovei yipvay ed, 

MeUi$ky^Riclmrdmm  «^*v»#  «^  630 

^Sn)  a  bUi  fited  U^  Jieslraioi air. action 
.  at  law  |irQng|}|«9#instctii^Flaintrff 
:  by  a  party.tp.aniagMSttenti^who 


:i'3lPR40BITV^  1/  ,>I 


PROVOST  JJi  DO. 


htddeluaricKilU^lUihtiii,  to  be 
returned  i^;ain  as  an  operative 
instnimen^^ap^^,  aUM^)M«4  the 
ocofx^bf  p(  vx  ^evei^t  which  nad 
happehea,' praying  a  declaration 
that  the  contract  was  yoid,  and  an 
order  that  it  might  be  delivered 
K^  U>taie^T]»k|tiff  te  be  cl^nt^Iled, 
and  for  p?eneral  relief;  held  to  be 
dosnnrr^^k;^^ f eufs^lyv  forivaat 
of  Equity  to  the  relief f  the  agree- 

I^Su'.T^  ^^U  }>elng  amended,  by  strik- 
^  i^j^  out^  a  part  of  the  prayer  which 
..  aought  a  declaration  that .  the 
,  ;a^eeipept  was  void » find  ought  to 
'^p  delivered  up  to  be  cancelled^ 
'^'without  striking  out  the  prayer 
'  r(or  further  relief^  held  to  be  atill 
[  'jiefnurrable  to.  /6. 

ip^Tc^xe^l  qostft  allowedf  not  th^  aum 
]  sfi  ^/^  oi  stmeodmeut^  lb. 

.<,•,,•.'    '      •  •      ,1      '     . ,      .  :  ' 

..I;  •'  ^:    ,      -    '    ,  ■  :  •       ..'     - 

yjifk  Extent.     .  • 
.o\  paiotiitY 

OfCrtmmprocak.' 

ObiMei^«(lidh$'  tik  't!9j6fe  'of  *  Gitc^  -  v. 
Growr**^**^ wlu  7lo»62 


PRliwaAJLaim9«UBTY. 

former.' 

Rex  y.  C^flfk,».^,v,f,rni^«^  ••••Wl 

BmmI  jFtMii  tOMler  4  G«d.  3.  c.  33— 

IFKo/ stf^ct^  to  )tnppok' averwuMt 

in  pUading. 
Simpkim  v.  French 
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FtdeEvifipNCB. 

PUADING. 


Kufe  Practice  (m  £7111/5). 

ffnrd  V  PartingUni  •  v  */ ^'^ 

PROTESTANDO, 
;  Effect  tmd  use  onct  operalto*  of  w 
Sir  W^.  tf;;;u^l'^^\'li.  778 


n««n«M)'f'i 


RKVENVKIVBArriCE. 


r  -  — '.i-rji 


Fuller  ▼•  ^idUey 400 


Vide  RBVBNf^(P^4CTiCB,  Nos. 
3,4/ 


'.'•  ' 

..1  >'^'JI«*/  *  '^'•'  < 

v!VMfiftW*9ft 

^r.ru(.?^^M?r)u , 

jBer  T.  Hodge  and  others    •  •  •  • 

587 

G-o 


.  RETURN    ,      ,       , 

c-     {OfS/uTigto^yocesti.  ..     _ 
♦•vv    .;.»  vi-iiviittA.T  Ji -I'll    <•    I.. 


>(l  ot   .(nHiB£(VBN)fiEfeil  )f>  (u:>f 
o/i»r.iH^o    fJi:    r-s    HfiCO    I)Mn;it>f 

r.i;  i'MiJ  .III  »•'  ;<  :v»/^  t:>ii:tn  )!)  •>r!j  Irill 

.  I  ..RBVENDB  tP&AG1%04>' 

parties  for  disqbepqgrsbifWBJBr^Qf 

^  '  gomihissiorie^s'  )#6iW  ^"^ 

quire  of  debta  due  to  the  Ki9g»  re^ 

quiViiig:>oiIi/cfldn'o¥'pa'|ie^  ;^  ^ 

fi^  7.  2l«Uey  and  6{hetl^'^*t^lt88 

a.  Q.  whether  pa^ft^Sik'tittay  a^hfA 

.whom  acpmmissioo  I^u  issved  to 

'hold^  kii  In^uisitkm'to  fiU'd;v^M^t 

they  ai^  indebted  to  tfa^  ^rJE^iv^'tor 

oxreiax  of  Ailteir  of  £ici  Jt  ^i^  ihd 

coramoditl0*  k6td1)^  ^h^W  Itf  %he 

*  course  of  their  busihedB,;ah4who< 

j,  oh  attending  ip   pursuj^^e  of  i^ 

,  summons,  to  b^'exaibtned'byjthe 

commissioners  oit'tne  ihtjaeyt;  i'e- 

fused,  to  submit  to  such  ^xaoiini^j 

?ion  unless  attended  by  tft^lr  So- 
icitor,  at^  compeltkbte  to  pl-o* 
duce  before  them  for  their  inspec* 
tion  the  partnership  books,  for  the 
jurppse  pf.  fuf n^ahing  ej^jdenQe^ 
the  imoiiUt  bf  dune^  in  aWear» 
without  first  being  duly  released, 
by  competent  meastlr^s-iifnCf  kirCbt^ 
tity,  Tf^ohi  tfn^>jUbMer'wlfibh  the 
contents  of  such  books  might  be 
the  means  of  shewing  or  ascer- 
taining that  they  had  incurred  ? 

4.  Qti,  by  whou)  and  by  ^what  means 
such  indemnity  is  to  c>^  secured  to 
the  parties  ?  ,  i&, 

,  5.  It  cannot  be  given  by  the  Solicitor 
j    ,  to  tha  J^ise,,  <4f  t^is  ^yf^ft^m^'^A 

.  Aviliority » ..,  >tv> 

lb. 


flWt     REVEMMnrttACTICE. 


8fe**ft*l^ 


6.  Proceedings  foip  duties  withheld 
and  in  arrear  inVolve  {semhle)  a 
waver  of  penalties.  lb. 

6.  Mode  of  enfettfl^Te-assessment 
of  amount  of  defioiency  in  the  col- 
Iectiji^,t4MlfSt(ta9«tes<t«a^^^  by 
ditirmgat  agamst  the  Collectors, 

ral  on  tfte  part  6f  die  Commission- 

&  fe  Assessc;^;^^^^.'. {^ 

'fi^o\tM  -oT  bV6dS^^Hi%ralr  td' 
obtain  the  direction  of  the  Court 
requiring  the  Officer  of  the  Ex- 
chequer cal)|4vK&^  Foreign  Ap. 
poser,  to  set  over  fines  (by  appor- 
tionment) ts^JwKkv^f  liberUes, 
claiming  them  under  their  grantst 

Crown. 
In  re  claim  of  Dean  and  Chapter  of 

8.  Materials  on  which  applications 
.  <fr'^.W<*.P|MWW^us>Jtw  founskd;\ 

0.  NoUces  to  be.^rved.and  oa 

^•#hdW; '"■'♦•  ^'^'-•'^■^   •-^-    .      Jf,- 

<*r 

10.  Where  the  Attorney  General  op- 
}>08es  the  application,  and  a  ques- 
tion of  title,^|^A||pf  ^or  construc- 
tion of  the  applicant's  title,  arise, 
the  Court  ^11  makq  ^o  order  on 
motion,  because  It  dien  becomes 

which  musjt  \  ^^  /Jetcrmmed  by 
judgment  oil  matter  ot  record,  and 
^;  must  therefor^  be  brought  bdor« 
^  ^the  Court  in  a  more  boiomo  and 
.  formal  manat^r,  by  ctaimiiig  upon 
., ,  record,  to  give  tbe  Crowu  api^jr- 
J  tiiaity  of  ContejiliAg  it  by  pltid.  or 
^  otherwise,  Ih^ 

^^Pt^i^"^^^^^  poilt  fines, 
otlibei^es  clalnung  a  finf^  i^^wAa 


of  the  CQiirse*tiF%IM§|Wap. 
I     portriiilftlfei}ftfrf«rdA#Ae  Court 
or  otherwise,  in  such  cases? 

^X^y^enditimii  exponas  awarded  to 
I     seH  issnes  distrained  under  the  43 


m 

13.  Trial  of  a  Revenue  informatioa 
further  postponed  on  the  motioii  of 
the  Defend/tpt.  although  he  had 
not  complied  '^tn  Hfie  terms  ot'  a 
former  postponement  by  paying 
thecoKlsaf'tbtAyrl  ^il 

Attorney  General  ▼.  GatcUfft  •  •  367 

Soch  appUcadjMw  a^-e  n^  exgratU, 
where  founidtfwCm^ absence  of 
a  material  witness.  Id. 

8,  Inpff%8€^.<>fnj|?||^S3C^^tofi&. 
tnngas  for  arrears  of  land-tax  set 
insuper, 

9,  Summary  r^|ltlet9t)on  against 
Commissioners  of  Land-tax  to 
compel  Anjtp^fijS^a^i^ 

Attorney  General  v.  ComMUsifmen 
ofLandr-tax 647 

D\SM  CLAUSIT  EXTRBMUif«. 


(ConstructwK^f'^^^ 


s. 

SERVICE 


sv^^lf^i^ 


\:>iTjj,nTM£AAv:in    [WP 


>rn  ihiiA  ni  .-><'{  v.  >«i*»  i«. 


,n 


{Ofurdtr  em  iheriff). 

S:7 1 >.  -t^/i.  r '•  t'r  '  >"/'    "^  y 

Cooper  v..H«ltoii......» •••••, 462 

(K)i)r.uno'ini   OLUft/  •!♦  j:  ■.     '»      :     ♦ 

ir...>nn-.   S^TtQIF.,,    : 

A^  .-•■:•  • 

Vide  Extent, 

Via  ...•.,,.♦,  .o. ,  j.i.^ '...'  ^  •'    ■ 
STATUTE*,,,-,  ,,,,^ 

Vide  ARRK8T. 

Construction  (of  Miatutes), 

{Service  of  }. 

< 

Vide  Practice,  Nos.  2,  3. 

{Teste  of). 


I  jR  ()\iWr/)    r/loXw  IBM  lib  ni  ha* 
{SOmKtnpt)* 


.rr-iiJ     "^"'it^ 


■;..r 


ll^hat  M  iiat,  mdt^kfr^Jbfie'Vtrg'^i 
.  Exempt  from  payment  of  tithea  a» 

Evfna,  cl6rky  v.  Ueorge  and  su^^Hf '''^ 

.  ..•::.     ,  .,'iJ  -  ;)tiJVfm(fP.   !->iW  tJ>  HOW 

I.  ?    j  1  •  •.••!  I.>  iiitK^  no ii).;(>ti'l.>iii. 


'«rf>#ort(i;  ttiediftitt' tfA>*^«AiS*"or 


'  ^  Et«itiW4n>a',lk^tb'tii«Iii^l»^of 
!    'Mginal  trees,    whicta'"^'ttl^F^1Sbre 
tipiber  by  commoii  lav, 


898 


TRESPASS. 


WITNESS. 


Of  such  timber  trees,  those  only 
which  are  what  are  termed  maiden 
trees,  or  trees  sprung  from  seed  or 
mast,  and  have  attained  twenty 
years'  growth,  are  exempt  from 
tithe  of  wood  as  timber. 

Eo(m$r»  Oeoryevad  Rowe  ••••  76 

Oeimins,  ortrees^  of  whatever  age 
or  siae  diey  may  be,  growing  from 
old  stools^  stumps,  or  roots  of  tim- 
ber trees,  which  have  been  felled, 
held  not  to  be  so  exempt  by  rea- 
lK>nofthe  privilege  of  umber.  lb. 

So  held  by  Alexander,  Lord  Chief 
Baron,  in  deference  to  prior  au- 
thority, doubting  of  the  prindple ; 
GarrawBJkdHnllockt  Barons,  us- 
$tnHmiilm$ ;  Graham,  Baron,  dU- 
mUiente:  RickardM,  C.B.  vald^ 
dabiiaiUe.  lb. 

An  account  decreed  without  costs, 
■p  to  the  hearing ;  and  confined 
to  the  next  six  years  before  the 
filing^  of  the  bill.  A 

Canonical  constitutions  of  ecclesi- 
astical synods  have  no  binding 
force  or  anthority  in  this  kingdom 
bk  queationB  of  tithes  between  the 
clergy  and  lai^  in  Couru  of  Law, 
without  acquiescence  evidenced 
by  usage.  lb. 

TITLE. 
Yide  Dbvisb. 


TRAVERSE. 
Vide  Plbadino. 


TRESPASS 

{Action  of). 


In  what  case  mamtainahk,  akdon 

what  potsessum. 
Synums  v.  Hearsom •  •  •  •  962 

Vide  PuADiKQ. 

U. 
USE  AND  OCCUPATION. 

Vide  Interpleader. 

V. 

VARIANCE 

{Between  oomU  and  eeidenee). 
What  is  not,  or  at  hast  net  ebjeeOon- 

able  after  verdict . 
Simphin  v.  French  and  others*  •  304 

VENDITIONI  EXPONAS 

UVrit  of). 
Fide  RsvBNUB  Practice. 

VEXATIOUB  ARREST. 

WhatiswotwsderikestatMieAiiGee. 

9,  c.  46. 
tVeater r. Birdsali 704 

w. 

WILL 

(Construatian  of). 

Vide  Bond. 
Devisb. 

WITNESS 

(Competency  of). 

Vide  EviDENCB. 
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